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ERRATA AND CORRIGENDA, 


Page 14 and 18, for “1820” read “ 1866." 
21, line 15, for “The judgment of the Court was delivered by” read 
“The following judgments were delivered.” 
47, line 6, for “ khlait” read “ khalit.” 
_ 112, line 16, for “account” read “ amount.” 
146, foot note (2) first column, last line, for “ sloe” read “ sole.” 
205, line 2, insert “ who” before “ after.” 
336, marginal note, line 8, for “ widow” read “ brother,” and for “ bro- 
ther” read “ widow.” 
338, line 2, from bottom, for “claim” read “ claimant.” 
339, „ 4, from bottom, for “the defendant” read “and the defendant.” 
» s» o» Š, from bottom, omit “ os.” 
.340, line 11, from bottom, for “ partner.” read “ parties,” 
440, „ 7, for “endorsee” read “ endorser.” 
441, „ 10, for “ endorsees” read “ endorsers.” 
» oo» n» 4 from bottom, for “endorsee” read “ endorser.” 
488, last line, for “Goverument” read “ Government.” 
596, line 15, for “ process " read “ proceeds.” 
607, insert “ Attorneys for the liquidators: Messrs. Berners & Co." 
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l _ APPENDIX. 
Page 23, heading to case, for “ s, 221” read “5, 281.” 
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See Acr Vint OF 1859, 8. 359. 


APPLICATION T .. App. 26 


See Act VILI OF 1869, 8. 280. 


APPOINTMENT OF JURY.. » App. 67 


See ÜRIMINAL Proospurn Copa, 8. 310. 


ARREARS OF GOVERNMENT REVENUE. See SALB rok ÅRRERARS 
REVENUB. 


Ei 


ov GOVBENMENT 


, UIT TO BET 
ASIDE SALE OF >° „a is PRA App. 42 
See JOINT PROPERTY. P 





ASSAM pi ase eos sas te ese we E83 


See Mesne Prorirs. 


ASSAULT- Causing Hurt-Autre fois Acquit—Penal Code (Act XLV 


of 1860), s. 852—Criminal Procedure Code (Act XX Ys of 1861), 
s. 65.) A person who is tried and discharged for the offence of 
asgault under section 352, Penal Code, cannot again, upon the same 
complaint, be tried for “ causing hurt.” 

Karras v, Q. M. Bara pai » App. 26 


ASSESSORS, SUMMING UP TO, BY THE JUDGE . awe 68 


See Waarna WAR AGAINST THE QUEEN. 


ASSIGNABLE INTEREST ... z 152, 169 


See LAND LBT FOR PURPOSES. oF LIVING. See Exeourtoy. 


ATERI ts age . 186 





See Act Vill OF 1859, 8, 205. 


, IRREGULARITY OF avs hes we 318 
See ATTACHMENT oF DECREB. 


eee reer OF DECREH—Properiy— Decree—Irregularity of 


Attachment—Act VIII of 1859, s8. 205, 233 to 238.] A decree of 
Court falls within the description of “ other property ” in section 
205 of the Civil Procedure Code, and is therefore liable to attach- 
ment, which should be made under section 237. 

Peixos GuoiramM MAHOMED V. [NDBEACHAND JAHURI .. 318 


eee a ee OF PROPERTY OF COMPANY. we 305 


See WInDING UP Osper. 
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BEFORE TAXING OFFICER bad App. 
TAXATION OF ÀTTORNBY'S BILL oF Costs. 


ON OF MAGISTRATE... oti wie App. 
See CoN¥RSSION 


Y, APPEARANCE OF, FOR SEVERAL 
See Taxation or Arrognngy’s Birt ov Costs. Pe 


RNEY’S BILL OF COSTS. See Taxation OF ATTORNEY'S 
ILL or Costs. 


UTRE FOIS ACQUIT rer Ses “aa ve App. 
See ASSAULT. 


AWARD OF JURY. See Carseat Procepurs Cone. 


BAD FAITH bac ees es 

See Acr VIII or 1859, s. 281. 

BANK OF BENGAL—Aei IV of 1862, 8, 830—Egquitable Morigage— 
Security—Stamp.| The prohibition contained in section 30 of 
Act IV of 1862, which regulates the Bank of Bengal, against 
making loans and advances on the security of land, is no prohibi- 
tion against the bank taking land as security for a past loan and an 
existing debt, 

Where title-deeds of Jand had been deposited by a debtor with 
the Bank of Bengal, and a letter was given authorizing the bank 
to sell the land and apply the proceeds in liquidation of a debt 
then existing and due to the bank, it was held that a valid equitable 
mortgage was thereby created in favor of the bank as a security 
for the money due. 

The Court declined to entertain the question whether the docu- 
ment relied on was one requiring a stamp, as being a matter not 
affecting the merita of the case or the jurisdiction of the Court, 

Israni{m Azim v. W. D. OnvicksHANK ... ae bse 


BAR TO SUIT Sue isi 
See Res ADJUDIOCATA. 


BATWARA, EFFECT OF, AS TO PRE-EMPTION ... 
See Manomepan Law. 


BEN AMI— Evidence-—LEstoppel —Landlord's Title, Dispute of, by Les- 
see.| A, executed a kabuliat for a term of years to B., as zemin- 
dar. B. gave a putni of the zemindarito O. C. instituted a suit 
for arrears of rent under the lease for a tarm of years against A., 
the lessee. A. in defence admitted the execution of Hie ladaa to B., 
but denied that B. was his real lessor and beneficially entitled to 
the rent, alleging that B. was only a benamidar f®r a third party. 

Heid, that in India the English doctrine of estoppel did not 
apply, and that A. was competent in a suit for rent to deny his 
lessor's title as stated in the lease, and by parol evidence to prove 
a different title to that recited in the lease, 

B. DONZELLH v, KEDARNATH CHUCKERBUTTY wits 


BILL OF COSTS. 
See TAXATION oy ATTORNEY'S BILL OF COSTS, 


„—— eee HXKOHANGE one oe be ae av 
See Company. 


oes . App. 


ins a ses App. 
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BILL OF EXCHANGE—Subsequent Dishonor of Che 
Payment of Bill of Exchange when due— Notice of 
Hindu Law.) The defendant endorsed to the plaintiff 
exchange drawn by N, S. & Co, and accepted by C. 
The bill, at the time it was endorsed to the plaintiff by the 
ant, bore the previous endorsement of N. S. & Co. t 
defendant. The bill fell due on December 83rd, 1870, which 
Saturday, and on that day the plaintiff sent his jemadar to C> 
& Co., the acceptors, to present the bill for payment. The bi 
was taken by A. one of the members of the firm of C. N. & Co., 
who gave a cheque for the amount, and took a receipt from the 
plaintiff's jemadar, striking out the signature of C. N. & Oo. as 
acceptors, but without the plaintiff's consent. The plaintiff's 

~jemadar took the cheque immediately to the bank, but the bank 
was closed. ‘Thereupon he returned to C. N. & Co., and informed 
them that the bank was closed, and demanded cash. T'he plaintiff 
alleged that it was then stated that the cheque would be honored 
on Monday. The plaintiff's jemadar then went and informed the 
gomasta of the plaintiff of what had been done. The plaintifs 
omasta gent him to the defendant's firm to give him notice of what 
Fad taken place. It was alleged that at this interview the defend- 
ant’s liability was admitted in case the cheque was not honored, 
and the plaintiffs jemadar was advised to wait until Monday, the 
defendant statin athe also had a cheque for Rs, 7,000 from 
C. N. & Co. This was denied by the defendant. On Monday, 
5th December, the cheque was presented to the bank for payment, 
and was dishonored. ‘The plaintiff's gomasta went to the defend. 
ant's kothi and gave notice of the dishonor of the bill and cheque, 
and asked him to pay the amount of the bill. The detadent 
asked for the bill, and the plaintiff’s gomasta went to O. N. & Co., 
and brought back the bill with the name of O. N. & Co., which 
had been struck out, replaced. The defendant seeing the bill was 
over due, refused to pay the amount. The cheque was thereupon 
returned to C. N. & Co., and the bill retained by the plaintiff, who, 
on 6th December, caused written notice of dishonor to be given 
to the defendant. Held, that the cheque must be taken to have 
been merely a conditional payment; and when it was dishonored 
the liability on the original bill revived. Held also, that reasonable 
notice of dishonor was given, whether the bill be taken to have 
been dishonored on the Saturday or on the Monday. 
Semble.— Notice of dishonor, as between endorsee and endorser 
on bill transactions among Hindus, is not necessary, unless, by want 
of it, the endorser would be prejudiced. 








SomapimuLi v. Boarzo Das Jonurr ... iiy ow» 431 
SALE Sis eae TP oe ox n.. 630 
See Dungss. 
BONA FIDE HOLDER FOR VALUABLE CONSIDERATION... 275 
See HUNDI. 
BOND. See Morraaan Bonn. 
——-—, SECURITY, CANCELLING OF as ae a. 8l 
See Supery, 
BREACH OF PEACH . nee Gi vs 829 


See Curminan Procepure Con, s, 318. 


BROTHERS, SEPARATED AND RE-UNITED a va 886 
See Howe Lay, 


CAUSE OF AOTION... 
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RYING ON... Lei eae sae ae 
JURISDICTION. ° 


SECURITY BOND 


See Sunwry. 


ALE OF SHIP AND 
See İNSURANCE. 


See JURISDICTION. 


SING HURT as ore avi s App. 
See Assau.t, 


See JUBISDICTION. See Hreov Law. See LIMITATION. 
See JURISDICTION. See DECLARATORY DEORBE, SUIT 
FOR. See Suir BY A Reavensionen. 


e haha The plaintiff executed 





a bond jointly with a servant of the defendant’s on 10th July 1861. 


The proceeds were expended for the defendant. On 380th 
August 1864 the creditor obtained a decree upon the bond for 
principal and interest, which the plaintiff satiafied by two pay- 
menta made on 4th July 1866 and 30th June 1868 ENE 
He brought a suit against the defendant for the amonnt on 22nd 
June 1869. Held, that the plaintiff could maintain his suit against 
the defendant for the amount paid by him, and that the suit was 
not barred by the Law of Limitation. ` 
BHAGIRATA ÅDHIKARI v, 'TARINI CHANDEA PAKRASI 


CEREMONIES hee eee 


See Hoe Law. 


CHARGE, DISMISSAL OF, FOR DEFAULT—Discharge of an 


Accused Person for Want of Evidence.) In answer to a reference 
from a Sessions Judge, the Oourt were of opinion that, in a case 
where the accused has been duly summoned or arrested under a 
warrant, and is present to meet any charge, and the complainant 
and his witnesses negligently fail to appear against him, if it be 
not shown to the Magistrate that the case is one in which he ought 
to adjourn the inquiry under section 224, Code of Criminal Pro- 
cedure, the accused person ought to be discharged. But also held 
that the question did not arise under the circumstances of the case, 
and the case must go back to the Magistrate for investigation. 
Taxi Manomap Manpar v. Krieowa Nara BAIL., 


———. FOR GIVING FALSE EVIDENOE, FORM OF App. 
See Prenat Cones, s. 198. m 


UNDER SECTION 193 OF PENAL CODE... App. 
See Panat Cops, s. 198. 


CHEQUE TAKEN IN PAYMENT OF BILL OF EXCHANGE, 
DISCHARGE OF ik ay iia ine a 
See BILL or EXCHANGE. 


CIVIL PROCEDURE CODH, «2... SA ji 
See Res ADJUDICATA, ‘ 


` CLAIM, TRUE, FALSE DEED IN SUPPORT OF „m 


See Mortaace, Mapras Law or. 


ING ON BUSINESS ... ge tes eee 102, 


102, 213, 489, 535, 614, 


81 


347° 


585 


25 
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CLAIMS, SEPARATION OF... eu bs 
See Joint PROPERTY, 


COLLECTOR bes Ks eee 
See APPEAL. 






COMPANY ... ei ii Jag 
See WINDING UP OnpsR. 


Transactions ultra vires— Bills of a] 
A company was formed with the following objects, as state 
in the Memorandum of Association, viz., “of securing valuable 
property in the new port and town of C. and its inmmediate vicini- - 
ty; and of improving the proper so acquired by building upon, 
letting, or selling it as may eemed most advisable; and of 
undertaking the construction of public works calculated to facili- 
tate trade, and also of constructing tramways, roads, docks, 
wharves, and jetties upon the land so to be acquired ; and for all 
other purposes that may be essential or conducive to the attain- 
ment of or connected with the above objects.” Soon after the 
establishment of the Company, the directors were induced to take 
a share in and become liable for the cost of a mill for husking rice, 
which it was intended to establish by a separate Company; and a 
considerable sum was advanced out of the funds of the company 
for the building of the mill and for machinery, &c. The under- 
taking failed, and the directors, to avoid losing the advances of 
the Company, resolved to take over the mill, and carry it on as 
the property of the Company. They accordingly purchased a 
large quantity of rice which was husked at the mill, and consigned 
to several firma in England. P. M. & Co. were appointed agents 
of the Company in Calcutta for the purpose of shipping the rice, 
under letters from the directors guaranteeing that the Company 
would pay at maturity any re-drafts which might be drawn on 
P. M. & Co. as their agents in respect of the shipments. Bills of 
Exchange were drawn ‘by P. M. 3 Co. on the firms to which the 
respective consignments were made, and these bills were sold in 
the ordinary course of business in Calcutta, P. M. & Co. realizing 
the kea f for the benefit of the Company. Those bills were 
honored by the respectivo consignees. The rice was sold in Eng- 
land at a considerable loss, and re-drafts for the deficiency were 
drawn on P, M. & Co. or on the Company. The Company went 
into liquidation during these transactions. Some of these re-drafts 
had been accepted by the Company, and others merely registered 
by the liquidators as claims against the Company. Claims were 
now made on the Company by the drawees or endorsees of these 
re-drafts, but the liquidators declined to pay them stating that 
the proceedings, in connection with the consignments of rice, were 
not authorized by the Memorandum and Articles of Association 
of the Company, and that therefore the Company was not liable 
for any losses in respect of such consignments. Held, that trading 
in rice was & transaction ultra vires of the Company; the directors 
therefore could not bind the Company, and the consiguees could 
not recover in respect of the shipments. 

The Company was not liable on the re-drafts; it had no power 
to issue bills of exchange or to accept the re-drafts, and therefore 
the holders of those which had been in fact accepted were in no 
better- position than the holders of those which had not been 


accepted. 
In THE MATTER OF THB Port Canning Company LIMTTED ... 6583 
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See INVESTIGATION or COMPLAINT. 


, DEED OF ... mr se wee en 
; REGISTRATION, 


S NOT Weer ars BY TAn OR REA- 


App. 
See SPECIAL APPRAL. 
RENT FINDINGS ON FACE ves 
See Practior. 
JUDGMENTS ON FACTS ,,. aan sii 


See Duruss. 


CONDUCT, PROFESSIONAL sia ees ves ss 


See Acr XX. or 1868, ss. 15, 16. 


CONFESSION—~Adesiation of the Magisirate—Code of Criminal 


Procedure (Act XXV of 1861), s. 205.] Under section 206 of 
the Code of Criminal Procedure, it is not necessary for the Magis- 
trate to state in the body of the examination that the statement 
comprised every question aes to the accused, and every answer 
given by him, and that he had had liberty to add to or explain his 
answers. Attestation at the foot of the examination is sufficient, 
but in case of doubt oral evidence should be admitted to prove the 


n of the proceeding. 
Tus Qurgan v. Gosuxro Lan Dorr sie ae App. 
CONSPIRAOY TO WAGE WAR -~ ose 


See Waarna WAR AGAINST THE QUHEN. 


CONSTRUCTION OF DEED OF GIFT. See Grrr, CONSTRUCTION 


or DEED op -——. 


CONTRACT OF SERVIOE— Suit against Government for Wrong- 


Jul Dismissal—Public Servant.] A suit for wrongful dismissal by 
one of its servants will lie against the Government. 

In a ‘suit by a subordinate officer in the P. W. D. for wrongful 
dismissal, against the Government, in which it was admitted that 
there was no time of service fixed, and in which the plaintiff put in 
& memorandum of agreement between himself and the Govern- 
ment, stipulating that he should give six monthe’ notice of his in- 
tention to leave the service of the Government,— 

Held, that the hiring was indefinite ; and that although the plain- 
tiff had bound himself to give six months’ notice prior to leaving 
their service, there was no correspon mat obligation on the Gov- 
ernment to give notice before dismissing him. The Government, 
however, would not be allowed to exercise this power capriciously, 
or to the damage of the servant. 

An indefinite hiring in India does not mean a Siiring for a year. 
The mere payment of on monthly i is not enough to show that a 


aa is a monthly hirin E 
E, Hocazs v. Tap NECRETARY or STATE ror [NDIA IN 
COUNCIL jia cae is aT ' 


CONTRIBUTION. See Burr ror ————. 
CO-PARTNER ve pee eae t.4 App. 


“See SERVIOR OF Couns: 


CO-PROPRIETOR, RE-PURCHASE BY Ses App 


See Satu FOR ARRBBABS OF GOVERNMENT REVENUE. 
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COPY OF COPY... ese see 


COSTS. See Taxation oF ATTORNEY'S BILL OF ~ 
= OF APPEAL ... 


COURT OF APPEAL, POWER OF. See Power or Court or 
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See EVIDENCE 


RECORD... oh i: 


See Proor or Daorss or Smart Causs Court, 





+s+ tet tto eee PP 
See Necuriry vor Costs OF Arran. 


APPBAL. 


FEES. See Leavy GRANTED TO Orrictan Assianaa To 
DEFEND A OIT WITHOUT PAYING ————. 


FEES’ AOT (VII of 1870), sch. I, cls. 11 and 12— 
Trust Property.] The term “property” in clauses 11 and 12 of 
schedule I of the Court Fees’ Act mcludes not only property to 
which the deceased was beneficially entitled during his life-time, 
but also all property which stood in his name as trustee, or of which 
he was possessed benami for others. 
In tHe coops or H. B. Bargsrorp AND IM THE GOODS OF 
T. H. Mappock a. sale ibe sis iii 


ORIMINAL CASH, TRANSFER OF, FROM THE MOFUSSIL... 





See Larrsns Parunt, 1865, cl. 29. 


——- PROOEDURH—Act XXV of 1861, ss. 66, 194, 249-— 
Act VITI of 1869, s. 36.] A Magistrate of a district, before 
whom a complaint had been made, without complying with the 
rovisions of section 66, Act XXV of 1861, sent the petition to 
be disposed of by a Deputy Magisiwate; and when the Deputy 
Magistrate had proceeded to some extent with the case, the Magis- 
trate took it up and tried it himself, 

Held, that non-compliance with the provisions of section.66 of 
Act XXV of 1861 Sf the subsequent proceedings void, 

Held also, that the Magistrate, having once sent the case to the 
zony Magistrate for trial, had no power to try the case himself, 
without formally recording a proceeding under section 36 of Act 
VILE of 1869. 

Tose Qusen v. GRBE CHANDRA GuHosz sia 


a aaa aaa CODE, CHar. XXK tss sea 





See MAGISTRATS, LIABILITY OF ——. 














= = = > B 48 woe ate 
See Wuiepina. 
AH Th tl ON ct SHS Tie B. 55 ate ane App. 
See ASSAULT. 
en nnn nme (Act XXV of 1861), ss. 170, 


426.} In a suit by A. for arrears of rent above Rs. 100, a decree 
was passed against B., C., and D., wherein certain documents filed 
by them were held to be forgeries. A. applied for, and obtained 
an order from the Deputy Collector who tried the suit for leave to 
prosecute B. and C. in the Criminal Court. A. afterwards applied 
to the Collector for leave to prosecute B., O., and D., whereupon 
the Collector passed the following order:—“ Sanotion has already 


° 
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57 


240 
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once by the Deputy Collector. I however have no ob- 
ive it a second time as the petitioner desires it” D. 
ted by the Sessions Judge on a charge under section 471 
nal Code. On appeal by D.,— 

that no proper leave had been obtained to prosecute D., 
defect was not cured by the subsequent proceedings, and 
viction must be quashed. 

HE Ques v. Mania CHANDRA CHuckERBUTTY see 


AL PROCEDURE CODE (Act XV of 1861), 8.205 App. 
See CONFESSION, 





oD We GEN e 





SEEN , $3, 252, 
258, and 254.] Per Ansis, J.—~In a trial under Chapter XIV 
of the Criminal Procedure Code, the Magistrate is not bound under 
section 258 to summon any witness whom the accused may require, 
It is only discretionary with him to do so, and in the circumstances 
of the present case, he exercised his discretion rightly in refusing 
to summon the witnesses asked for. 

Per Pav, J. (differing).—The right of an accused to have wit- 
nesses for his defence summoned during the pendenoy of the trial, 
is an ordinary and natural right, and this right is not taken away, 
but affirmed, by section 253; the Magistrate is bound to summon 
the witnesses, though it is discretionary with him to adjourn the 
trial, Inthe present case, treating it asa matter of discretion 
only, the cot ia was wrong in refusing to summon the wit- 
nesses required. - 

Tas Queen v. BHOLANATH MooKERJER iii äi 


i 
TEE E EEA es re , 38. 308, 
810, 311, 313—Slaughter-house—— Nuisance.] The condition and 
the conduct of an old-established slaughter-house is proved to be, 
in fact, an offensive nuisance and dangerous to the health of neigh- 
bours; but the evidence did not show it was in a worse condition 
than at any time since its establishment; the occupiers, when sum- 
moned, refused to ask for a jury under section 310, Criminal Pro- 
cedure Code. Held, the Magistrate was justified in suppressing 
the ‘trade or occupation’ under section 308. No length of enjoy- 


a A 





ment can legalize a public nuisance, 
Tus Muousicrpan Cosracrssionars oF Tua Supurss oF OAL- 
CUTTA v. Alayomep ALI A i ia 
1 amie wane aE a 























= ——— When a Magis- 
trate, under section 808, Criminal Procedure Code, has ordered the 
suppression of a trade or occupation as a nuisance and injurious to 
the health of the community, the High Court will not interfere, 
unless they find either (i) that there was no reasonable evidence 
before the Magistrate of the trade being injurfous to the health 
and comfort of the community, or (ii) that the cause shown was 
such as ought to have satisfied the Magistrate that his order for 
suppressing the trade was not reasonable and proper. The Court 
take the findings of fact by the Magistrate to be correct, unless 
eal see that there is not on the record any evidence to warrant 

such findings. 
Tae MUNICIPAL- Comaussionkks FOR THE SUBURBS oF CAL- 
CUTTA V. AMANAT ALI ny ove v 
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- , & 318— 
Evidence-—Police Repori—Breach of Peace.) A Magistrate, 
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before proceeding under section 318 of the Criminal 
Code, must be satisfied by evidence that a dispute likely 
a breach of the peace exists. A police report is not evide 


Is THE MATTER or THER Parrrioy or BHADRESWARI 
DHEANI one aoe nee sie 


CRIMINAL PROCEDURE CODE (Act XXY of 1861), s. 
Evidence on Oath—Actual Possession.] In a proceeding u 
section 318 of the Oriminal Procedure Code, to determine th 
ree of actual possession, it is necessary that evidence should be 

en upon oath 


THe Queen v. Karr Onanpra Basan anp Mamma BAN- 
JAN Ror CHOWDHEY eee eon aon ace 


eA ED Wl NE Sev Gehrig E E 


See Waarusa WAR AGAINST THH QUEEN, 





, 8. 879. 68 





` ea amame CAct VIII of 1869), s 810— 
Award of Jury—Appoiniment of Jury.] A Magistrate cannot 
receive and enforce the award of s jury under section 310 of the 
Criminal Procedure Code, delivered long after the day fixed for 
the purpose. 

A jury oe under section 310 is not properly constituted 
when only the foreman is appointed by the Magistrate, and the rest 
of the members by the parties. 
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DAMAGES ... ase 175, 449 ` 


See Mesne Prorrrs, See MAGISTRATE, LIABILITY or. 


DEATH OF WIDOW, RIGHT OF HINDU HEIR EXPEOTANT 
> ON os Be . pi 7 os ee ay 
See BALB IN Execution. 


DECLARATION OF RIGHT, SUIT BY REVERSIONER FOR... 218 
See Hinovu Law. 


DECLARATORY DECREE ... ye she ae we, 669 
See Suir BY A RAYVBRSIONER. Š 


DECLARATORY DEQREE, SUIT FOR—Act VIII of 1859, 3. 15— 
Cause of Action, | suit will lie to set-aside a registered deed on 
the mere allegation that it is a forgery. 


FAKIR D v. THAKUR SING sn y oi EA ww 614 
DECREE See Arracumantr or, See Execurion or———, See 
Ex-pARTE-——, 
E | DECLARATORY eee ana one aan aaa 669 
See SUIT BY A RuveRsrongn. 
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See LIMITATION, 
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e Acr VIL oF 1859, 8. 246. 


SMALL CAUSE COURT. See Proor or 


3 AIPROMISE ttt sets arty s$ 
See REGISTRATION. 


GIFT, CONSTRUCTION OF. See QGirt———. 


AULT CAUSED BY ACT OF OTHER PARTY 
See Mesne PROFITS. 
——— m DISMISSAL OF CHARGE FOR. See CHARGE, 


DEFENCE ... oa zid e see w. App. 
' See INVESTIGATION or CompLarnt, 





DEFENDANT'S INTEREST IN SUBJECT OF SUIT—PUR- 
CHASER OF... ae eee at 


See APPHAL, 


DEFINITION OF PROPERTY ai wide 
See Act VIL or 1859, s, 205. 


DEPOSIT `... = 
See LIMITATION, 
DISCHARGE OF ACCUSED SE FOR E OF aa 
DENGE.. 
See CHARGE. 


Ne eee, N, PRISONER oes oes App. 
See Act VIII oF 1859, s, 281, 


SURETY a. ove ‘ce wee App. 
See PRINCIPAL AND BUBRBTY. 


DISHONOR, NOTICE OF ae uns ‘ea aay aes 
See BILL or EXOHANGE. 
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EXCHANGE ... a 
See BILL OF EXCHANGE., 


DISMISSAL .. "i App. 


See Tava anion: oF Comer aan 


, SUIT AGAINST Cae eee FOR WRONG- 
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‘See CONTRACT OF SERVICE. 


=a OF CHARGE FOR DEFAULT. See Cuarau. 


ram p MR MOOKHTEAR as ees 
See Aor XX or 1866, sa. 15 AND 16. 
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DOWER ror i ka 
See Manomwepan Law. 


DUPLICATE sas re ‘ne ei 
See Hunpvt. 


DURESS— Bill of Sale— Concurrent Judgments on Facta.) Whe 
ahh Court affirmed the judgment of the Court below on the 
without giving reasons for such affirmance, the Judicial Commi 
reviewed the facts, and reversed the decree. 

Where one seeks to set aside a deed on account of duress, and 
such duress does not amount to personal duress, but merely to pres- 
sure by threats as of injury to property, the plaintiff must offer to 
restore any benefit accruing to him under the deed, 

CHARLES NETON GUTHRIE v. ABUL Mazarrar sii at 


EJECTMENT es om es eke oe 
See LAND LET FOR Purposes or Lryrna. 







ENDORSEMENT FORGED ... is = ... 275, 289 Note 


See Hunn. 


er, SPECIAL, FOR REALIZATION 
See HUNDL 


ENHANCEMENT . F ses ve i App. 
See RENT. i 


————, NOTICE OF eae App. 
See Act X or 1859, 8. 17. 


EQUITABLE MORTGAGE ... si "o 7 m 


See Bark or BENGAL, 


ESTOPPEL ... ee ee sigs os sae 
See BENANTI. 


EVIDENCE ... ee vee me bes re 
See CarminaL Procepurr Cops, 8.318. See Benawi. 


Copy of Copy—Pregumption of Law—Judgment of Lower 
Court—Hindu Law-—Alienation by Shebatt—Necesstty.j. An 
nuthenticated copy of an authenticated copy of a deed is admissible 
as secondary evidence; but proof of the execution of the deed 
itself must be given before the copy can be admitted, 

An Appellate Court ought not to interfere with the judgment of 
the lower Court until it is perfectly satisfied that the conclusion 
arrived at by the Court below is erroneous. It is a presumption of 
law that the judgment appealed against is right until the contrary 
is shown, aah aie there is a doubt about it, the benefit of that 
doubt should be givgn by the Appellate Court to the respondent. 

Under the Hindu Jaw’a permanent alienation by a shebait of 
endowed property, such as the creation of a putni, is not absolutely 
null and void. A permanent alienation by a shebait of endowed 
property under special circumstances of necessity is valid, Want 
of funds for repairing the temple and restoring the image of the 
idol, is a necessity sufficient under the Hindu law to warrant such 


an alienation. 
TayuBunNnissA Bisi v, Kowar Suam Kisnore Ror Si 


, ADMISSIBILITY OF DOCUMENTS IN sie 
See Waaina WAR AGAINST THE QUBEN. 
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Oce SPECIAL APPEAL. 


A D OF UNREGISTERED DOCU- 
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ats tez sot eae 65 


See Regusreavion: 


NOT TAKEN DOWN IN WRITING m vee Y4 
See Jurispicrion OF Insotvent Covat. 


——— WEIGHED BY JUDICIAL COMMITTEE we 673 





See Res ADJUDICATA. 

ON OATH = dia wee (2 

See ÜRIMINAL Procepuga Cony, B, 318. - 
EXEQUTION el za we 186 


See Aor VI oF 1859, 8, 208, 


ete rove ete aoe, ane one App. 8 
See Monreace Bowp. 


ee, See SALB IN ———=, 


Geen 





———Land occupied and House built thereon, and inhabited, 
by Permission of Owner— Asst ee Interest—Suit for Posses- 
ston—-Landlord and Tenant.] The plaintiff permitted B. to erect 

a thatched dwelling-house with mud walls on a piece of land 
belonging to the plaintiff, and B. dwelt in it for more than forty 
ears. Held, that B. had an assignable interest in the house and 

and, which could therefore be seized and sold in execution of a 

, decree against B., and that the purchaser who bad obtained pos- 
session could not be E at the suit of the plaintif. , 

DURGAPRASAD MIRSER v. BRINDABAN BOOKUL ‘si we 159 


4 SALE IN ore one bee ane ene 305 
See WINDING UP ORDER, 


Interest decreed, but Rate not dae 


Rawt Gatun Mani v. Bemart Lan Mooxerses ... App. 380 
‘OF DECREE ‘n sks ste ii wi TO4 
See LIMITATION, 


ee, SIT TO AVOID SALEIN, PASS- 
ED WITHOUT JURISDICTION . nee 235, 246 
See Acr VIII or 1859. 


——-~ CREDITOR, RIGHT OF, AGAINST OFFICIAL 
ASSIGN EE— Zrsolvency—— Proceeds of Sale in Court] A. obtained 
a decree against B. on 15th August 1870, and an order for execution 
thereof on 8th September. In pursuance of such order, the Sheriff 
attached certain property belonging to B.; and by order of Court of 
14th September, the Sheriff was directed to sell the Raa 80 
attached, and the sale was fixed for Ist December. On 30th Novem- 
- ber, B. filed his petition in the Insolvent Court, and the usual vesting 
order was made. On lst December, the property was sold by the 
Sheriff under the order of 14th September, and the proceeds were 
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paid into Court. Held that the execution-creditor w 
against the Official Assignee to be paid out of the pr 
Aaa Manomsp Aur Sargas v., 8 B. Junan 


EX PARTE DECREE—Re-hearing—Aot VIII of 1869 
s8. 34 & 103—-Act VIII of 1859, s. 119.) Section 1 
Civil Procedure Code (Act VIII of 1859) is made appli 
rent suits under Act VIII of 1869 (B. C.) by the provi 
section 34 of the latter Act. 

Section 103 of Act VIII of 1869 (B. C.) does not app 
applications for a re-hearing after an ex parie decree on the gro 
of ignorance of the suit. 

Musst. Drapamayi GUPTIA 0. TARACHARAN SEN .,, 


EXTENT OF LIABILITY OF SURETY s. s 


See Sunery. 

EXTRAORDINARY CIVIL JURISDICTION asf 
See WINDING tr ORDER, 

FACT, CONCURRENT, FINDINGS ON a ys w. 661 
See PRacriox. 

tires | JUDGMENTS ON eos oes oan ere eee 630 
See Duxess. 

— es QUESTION OF wee een ere eos ` paw 6438 


See Manomaepan Law. 


FALSE DEED IN SUPPORT OF TRUE CLAIM ies we 136 
See Montaaas, Mapas Law or 


a HVIDENCE FORM OF CHARGE FOR GIVING App. 66 
See Pana Copa, s, 193. 


FICTITIOUS SALE— Right of a subsequent Mortgagee with Notice— 


Issues. | 
Garsuu BHAGAT v. RANGLAD Sine eee oo» App. 33 
FINDER OF HIDDEN TREASURE, DUTY OF we App. 3 
See Reaunarion V or 1817. 
FINDINGS ON FACT, CONCURRENT ee “is s. G5] 


See PRACTIOB. 
FORGED ENDORSEMENT ..,. sis ene eo» 275, 289 Note 


See HUNDI. 


FORM OF CHARGE FOR GIVING FALSE HVIDENCE App. 66 
See Penan Copp, s. 193. 


QIFT aus eee #ve soe ben 648 


sear tj eee 
See Manomrepan Law. 


———, CONSTRUCTION OF DEED OF —Deed of Absolute Gift— 
Grounds of Appeal.| A., a Hindu, executed a dan patro (deed of 
gift) of a talook in favor of his youngest wife B., wherein he stat- 
ed :— You are my youngest wife, and your two sons are minors, 
therefore for your charitable expenses (dan o khairath) and for the 
maintenance of your minor sous, I make a gift of the above talook 
to you. You from this day becoming possessor thereof, after de- 
duction of the Government revenue with the balance of the profits, 
will perform acts of charity (dan o khairath) and maintain the 
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urpose I execute this dan patro.” A. died, leaving 

first wife, two minor sons by B., and B. his widow. 

of B. died unmarried and without issue. B. made a 

erty to D. her daughter’s son. Ina suit by C. 

md LD. for a declaration of his reversionary right to tho 

‘or the death of B.,— Held, that the gift to B. “under the 

hsolate. 

regular appeal may not at the hearing raise a 

® expressly abandoned by him in the Court below, 
„in the memorandum of Appeal. 







° brna Dasi v, DAMUDAR JANA 


: YHT OF, TO HIDDEN TREASURE App. 
LATION V OF 1817, 


po gorr AGAINST, FOR WRONGFUL DISMIS- 
pis pone ethan or SaRVICE. mT 
or? e yt 
ae e bä BVENUB, 
Ao FOR ARRHARS or GOVERNMENT REVENUE, 


a eg UIT TO SET ASIDE PAES env ARREARS 
we App. 


cats OINT ‘Phovarre. 


P IN, ILLEGAL ia T ve si 
, Pena Cops, s. 161. 


‘SPECIAL APPEAL  .. PP ». App. 
_fee Sproian APPEAL, 


G : OF APPEAL TY) wee wae 
See Grer, CONSTRUCTION oF Dero OF 


ees o—_- ENHANCEMENT, NOTICE OF yea App. 
See RENT, 


GUA DIAN 
See AGE OF MasorrtY anona HINDUS. 

mm REMOVAL OF— Act XL of 1858, 83. 21 and 28— 
Appeal.] "The order of a Judge, rejecting an application for the 
removal of a guardian under Act XL of 1858, is appealable. 

In THA MATTER OF THH PETITION OF MAHENDRANATH Moo- 


KEBJER ae ‘ae sas we «App. 
HANDWRITING _... eas “ve ve its 
See WILL. 
HEIR, HINDU, RIGHT OF, EXPECTANT ON "DEATH OF 
WIDOW aie 
See SALE IN Execution. 
HIDDEN TREASURE “ia ve App. 
See REGULATION y OF 1817. 
HIGH COURT oF m ae ae 


See Winning- -UP ORDER. 
HIGH COURT'S POWER. See SUPEBRINTENDENOE —— . 
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HINDU HEIR, RIGHT OF, EXPECTANT ON D 
WIDOW ahd ave ii see Š 
See RALE IN EXEOWTION. 


aa LAW oer ova ore m 


See BILL or EXCHANGE, See EVIDENCE JA 


——Alienation by Widow—Suit by Reversic or Jor db 
ration of Itight—Cause of Action.) A., a Hindu widow, obtai, 

a loan of a sum of money by mortgage of a certain parcel of pr ° 

perty belonging to her husband. ‘The mortgagee obtained a decred, 

and in execution thereof caused the property to be sold. In s suit\, 

by A.’s daughter's gon, the next reversionary heir, for a declaration \ 
that the sale was invalid as against him, the lower Appellate Court ne 








held that there was no cause of action. 

Held, in special appeal, that the existence of a cnuse of action 
depended upon whether the widow incurred the debt nander legal 
neccssity; and the case was remanded for triat of that question. 


Bisrovenari Sanoy v. Lana BAIJNATH PRASAD ne aw. 213 


Succession to Inheritance--Separated and Re-nnited 
Brothers— Widow.} A Hindu died, leaving a widow, a brother, 
mid two nephews, the plaintiff and the defendent, The brother 
was the defendant's father; he and the widow were since dead, the 
widow having died in the brother’s life-time. The plaintiff claimed 
to be entitled to a moiety of the estate of the deceased by inheritance. 
‘The defendant claimed the whole on the ground that the deceased 
Jived as a re-united or associated brother with his (the defendant's) 
father, whereas the plaintiff was the son of a separated brother of the 
deceased. Zeid, that the material issue to be tried in the case was 
whether the widow lived in a state of re-union with the defendant, 
ns her husband had done with the defendant's father, or whether 
she, at the time of her death, lived separate from him, though in 
the same family house. 


RANHARI SARMA v, TRIHIRAM SARBA vai ivi ae 336 


mee ——— Sudra Adoption—Ceremonies.| A Hindu, Sudra, 
adopted the plaintiff, his brother's son, in 1247 (1840), who, upon 
the death of his adoptive father, performed his sradh, and obtained 
— of all his property as such adopted son. The adoption 

ad not been questioned, except in 1256 eg ), when the defend- 
ant sued the plaintiff, who was then still a minor, through lis 
guardian, and obtained possession from the plaintiff of certain of 
the Huis of the deceased, on the ground that the adoption was 
invalid. The plaintiff now, within twelve years of such disporses- 
sion, sued to recover possession, stating that the decree in the for- 
mer suit had been obtained by the defendant in collusion with the 
guardian, The defence was that the adoption was invalid, the pro- 
per ceremonies not fiaving been performed. The Court refused to 
entertain such defence. 

Per BAYLEY, J.—Oeremonies which are necessary to be observed 
fora valid adoption among Hindus of the superior classes are not 
necessary in the case of an adoption by a Sudra. In the case of 
adoption by a Sudra of a brother's son mere giving and taking 
may be sufficent to make the adoption valid. 

NirriananpD Guose v. Kaisana Doran GHOSE s a A 


ee WIDOW ace ove ee eee eee see 131 
See LIMITATION, 
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— Income — Accumulations — Alienation— Mainte- 
sioners,| A Hindu widow cannot alienate moveable 
le properties acquired by her out of the funds derived 
i her husband's estate. Such properties descend 
of the husband, and not of the widow. 
, however, a widow held under a deed which conveyed 
erty to her to enjoy for her life-time, and to incur all 
expenses, held she was entitled to invest sums out of the 
e for the benefit of her daughter and grand-daughter in the 
ase of immoveable property for their maintenance. 


Crowparr Bxuoranata Tsakoor v. Musst. Boagaparti 
DEYI ene eat een ae ane 





WILL—Probate-—Succession Act (X of 1865), a. 182.] 
` Probate granted of the will of a Hindu to his widow and, heiress, 
who was universal legatee under the will, as executor by necessary 
implication, there being no executor mentioned in the will, 

Is THe Goons or Rapurka Monan Serr ore nes 


$ 


HINDUS. See Aan or MAJORITY AMONG mememe, 


HUNDI oon awe te sae ene ee ene 
See J uRIxDICTION. 


Duplicate—Acceptance—Custom.} The plaintiff obtained a 
hundi from a banker, B., at Baluchar, for n certain amount drawn 

` upon the firm of the latter at Calcutta, Afterwards on her repre- 
senting to B. that she had lost the hundi, B. ted the plaintiff 
a duplicate, in the body of which it was stated that, if the original 
had been accepted before presentation of the duplicate, the latter 
was to become null and void. The duplicate was presented to 
the agent of B. at Calcutta, and payment was refused on the 
‘ound that the original had been presented and accepted, and paid 

in due time. Held, that the plaintiff had no cause of action 
against B. for non-payment of the duplicate hundi, nor for money 
had and received on account of the original consideration having 





” failed. 
Custom cannot affect the express terms of a written contract, 
Ispur Coarpra Dugan v. Laces BIBI ve wis 


Forged Endorsement—Bonré fide Holder for Valuable Con- 
sideration—_ Special Endorsement “for Realization” —How Property 
tn Hundi passes.) A hundi which had been purchased by the 

. plaintiff at Delhi for value, waa, he alleged, endorsed by him to the 
krm of R, B. D., of Calcutta, “for realization,” and sent to that 
firm by post. Between Delhi and Calcutta the hundi was lost or 
stolen, aud never reached the firm of R. B. D. It eventually came 
into the hands of the defendant bearing no endorsement to R.B. Dx 
but endorsed to U. D. H., and by U. D. H® The defendant 
alleged that he took it in the ordinary course of business and for 
valuable consideration, from the gomastah of the firm of U. D. H., 
after the acceptors to whom it had been sent for that purpose had 
acknowledged their acceptance in favor of the firm of U. D. H. 
of Calcutta, by whom it purported to be endorsed to the defendant's 
firm. When presented to the acceptors for payment, it was dis- 
honored, the acceptors atating that they had received notice not to 
pay the note as it had been stolen. On tho same day, the defend- 
ant gave notice of dishonor to the firm of U. D. H., and demanded 
payment, but that firm stated that their endorsement to the hundi 
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was sore and refused to pay. It was proved that, be 
the hundi, the defendant had sent to the acceptors’ koti 
if their acceptance was genuine. 

In a suit for the recovery of the hundi, or ite value,— 
the Court below that the endorsement of U. D. H. was genui 
that the plaintiff was not entitled to recover the hundi. Th 
fendant having taken the hundi in the ordinary course of bus 
and after sufficient enquiry, was entitled to retain it; this w 
notwithstanding the endorsement “for realization” on the hun 
The hundi was one which passed by delivery without endorsement, 
and therefore if the endorsement of U. D. H. was forged, the 
defendant still had a right to the hundi. | 

On appeal, the Court held that the endorsement to the firm of 
U. D. H. was not genuine, and this being so, the fact that the defond- 
ant took the hundi in the course of business, for valuable consider- 
ation, and without notice, did not give him a good title to rotain it 
as against the plaintiff. The hundi was specially endorsed and 
specially accepted, and there was nothing to show that b7 Hindu law 
such a hundi would pass as one payable to the holder without 
endorsement. 


Tuaxor Das v. Furren MULL ... Si ae we. 278 









NUNDI—Suitt to recover Hundi— Forged Endorsement] The plain- 








tills, being holders of a hundi, sent the same to their koti in 
Calcutta without endorsement. The hundi was lost or stolen on 
the way, and came into the defendants’ hands as endorsees, the 
endorsement of the plaintifs having been forged, The defendants, 
without notice of the forgery, paid full consideration for the hundi, 
Held, on appeal, a the decision of the Court below, that 
the plaintiffs were not entitled to recover the hundi from the 
defendants. 

Per Pracocx, O. J.—It appeared from the evidence that the 
hundi in this case would pass, at any rate prior to acceptance, by 


delivery. 
GovursimuLy o. Duansux Das... eee oe ww. 289 
, HOW PROPERTY IN, PASSES yes sos gine DIS 
See Huns. 
, SUITON uia ar oe ‘ia we. 102 


See JURISDICTION. 


HURT, CAUSING s+ ees ee aoe eo. App. 25 


See ASSAULT. 


ILLEGAL GRATIFIOATION eos one eos ow 446 


See Pawar Cops, s. 161. 


IMMOVEABLE PROPERTY ie as we App. 60 


See Act VHI or 1859, s. 34 


IMPROPER MODE OF DEALING WITH EVIDENCE App. 4 


See RPECIAL APPBADL. 


INADMISSIBILITY OF UNREGISTERED DOCUMENT IN 


INCOME 


EVIDENCE sen one pee ewe wwe wae 85 
See REGISTRATION. 


See Hinpvu Wipow. 
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INDIAN COMPANTES’ AOT... ve oi T. ve 805 
Sef Winvina-up ORDER. 
INHERITANOE, SUCCESSION TO ... as ii s. 336 
See Hinynu Law. 
INSOLVE CY eae tr. tae ets ote 50 


See EXECUTION Creprror 
ENT COURT. See Junispicrion OF —~. 


, RULE 25 OF j „a. App. 6l 


See LEAVE GRANTHD TO OFFICIAL ÅSSIGNEB TO DEFEND 
A Surr wirsourt ravine Court Fars. 


INSURANCE—Abandonment--Total Loss—Noatice of Abandonment~ 
Sale of Ship and Cargo.) A cargo, consisting of railway sleepers, 
was consigned to, and insured by, the plaintifis in the ship Heim- 
dahl from Geography Bay to Calcutta. ‘The sleepers were valued 
at £2,280 in the policy, which was against total loss only. In pro- 
ceeding up the river Hoc in charge of a pilot, on 30th April, 
the vessel grounded on the Rungefulla Sand, heeled over, and lay 
imbedded in the sand. Endenvours were made to get her off, but 
Without success. On May Sth, Lloyd’s surveyor inspected the 
vessel, and made a report in which he recommended that the ship 
and cargo should be abandoned, and sold for the benefit of all con- 
cerned. On 7th May, the ship and o were accordingly adver- 
tised for sale on 12th May, on which day the sale took lesa: and 
the cargo was purchased for Ra. 450. No notice of abandonment 
was given, A small portion of the c was removed by the pur- 
chaser on the 18th May, and on the 14th May, on which day there 
was a very high tide, the vessel floated, and on the 18th May, with 
the remainder of the o on board, arrived at, and was anchored 
off, Armenian Ghant, Oalcutta. In an action on the policy by the 
plaintiffs, held, on appeal, 

Per Pusan and MACPHERSON, JJ.—'The plaintiffs failed to prove 
any necessity for the sale of the ship, or that it was impracticable 
to convey the sleepers, or a material portion of them, to their 
destination. Butif the insured were iegall justified in abandoning 
and claiming as for a total loss, notice of abandonment ought to 
have been given. ‘The condition and behaviour of the ship, when 
she got off the shoal, should be looked at as indicating her real 
state and strength while she was on it, 

Per Pau, J.—Considering upon thé evidence of the circum- 
stances at the time of the sale that the ship was not worth repairing, 
and that she was expected to sink at any time, the sale of her was 
justifiable. The sale of the cargo was also justifiable; it could not 

ave been carried, ina NG sense, on shore, much less to its 
destination. The sale caused a total loss, and tere was no need 
for notice of abandonment. 


Tan» Basr Ixpras Rattway Company v. Tas AUSTRALASIAN 
Insurance Company eas ees sas vw» 347 


INTEREST—Act VIIT of 1869 (B. C.). 3. 21—Rate of Interest. 
Under Act VILL of 1869 (B. 0,), section 21, it is discretionary wi 
the Judge to give interest at 12 per cent.; he is not obliged to 
award interest to that extent, : 
' Manaxasan Damay AB CHAND Banapoor v. SRIMATI 
Deskumas! DEBI se © ue se uns App. 26 
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INTEREST, ASSIGNABLE ne. 7e ae 152, 159 
See LAND LET FoR Pourposss or Livina, See YX8CUTION. 
——DECREED BUT RATE NOT SPECIFIED...) App. 30 
See Execorion or DECREE. 
e—a IN SUBJECT OF SUIT, PURCHASER OF DEF 
ANTS sis vis ca aa 149 


See Aprrat. 
INVESTIGATION OF. COMPLAINT—Theft—Defence— Dismiss- 
ah] A Magistrato ought to hear evidence in support of a charge 
before dismissing the complaint. A bare assertion by an accused, 
charged with committing theft, of a proprietary right in the alleged 


stolen property, is no reason for a Magistrate to refuse to enter- 
tain the charge of theft. 


Tas Qusen v. Kant Cuanan Misser es we App. 66 


IRREGULARITY OF ATTACHMENT ee ae ae 818 
See ATracunenrt of Decker, ` Í 


ISSUE, MATERIAL, OMISSION TOTRY ae ies App. 17 
See RPECIAL APPEAL. 


ISSUES 4. . 


See Ficrirrous SALE., 4 





age zee 429 k wae eae toy bee 144 
See SuPERINTENDENCE OF Hian Court. 
JOINT PROPERTY —Suit to set aside Sale for Arrears of Govern- 

ment evenue—Separation of Claims.) A. B., C. D., and E. were 

joint lessees, without specification of shares under Government of 

n certain mehal. The estate was sold for arrears of revenue. A. 

B., C., D., and E. each brought a suit separately to set aside the 

sale. 
Held, that, as the estate was single and indivisible, and the cause 
_ of action and relief sought in each case was the same, the claim of 

the lessees could not be split into five distinct suits. 


BISWANATH BHUTTACHARJER v. Tus CoLLgcTOR or MYNBN- 


BING Na ane ose jis ow. App. 42 
JUDGE sii ssa aie sia xi e.. App. 16 
See APPRAL. f 
aama SLT TING ON ORIGINAL SIDE, POWER OF... o 240 
See Lerrers Parent, 1866, OL. 29. 
, SUMMINGeUP TO ASSESSORS BY ... m s 68 





See Waarng WAR AGAINST THA QUEBN. 


JUDGMENT OF APPELLATE COURT NOT PROPERLY RE- 
CORDED e sd Si sa „© App. 14 
See Acr VIII or 1859, s. 859. 


OF LOWER COURTS ... PR jsa wee 621 
See DYIDENCB. l 
JUDGMENTS ON FACTS, CONCURRENT ,,. ia ae 630 


See DURES. 
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JURISDICTION EF oe ee. tis 144, 184, 240, 663 


See fSupramtTexpescs or Iran Court. See Rigut or 
ay. See Lerrers Parent, 1865, Cr, 29, See Act 


XXVI or 1867, Scu, B, ART. 11, NOTE, 


a, i ee oe: ie .. App. 40, 41 
See Surr ror CONTRIBUTION. See Smarty Cause Court, 


Canse of Action—Carrying on Business— Letters 
wt, el. 12—Hundt— Accommodation— Principal and Surety— 
e given to Principal.) ‘The defendant, who resided and carried 
business at Patna, was in the habit. several times in the course of 
the year, of sending goods to Caleutta by bont, and coming down 
himself by rail: he received his goods and remained in Calcutta 
until he sold them. Ile had no place of business, nor any gomasta 
or agent of his own in Calcutta, but used to sell the goods himself, 
and put up sometimes at one arhat, sometimes at another, His 
stay in Calcutta varied from two to four months. Service of sum- 
mons in the present suit was made on the defendant during one of 
his visits to Calcutta. Held, reversing the decision of the Court 
below, that the defendant was “carrying on business” in Calcutta 
within clanse 12 of the Letters Patent, 

The defendant, in the course of dealings with S, A. of Patna, 
used to draw bandis at Patna on himsalf at Culcutta, and sell them 
to 8. A. at Patna; S. A. sometimes only paying part of the con- 
sideration for the hundi, On 13th September 1867, the defendant 
drew a bundi for Rs. 2,500, payable forty-one days after date, in 
the usual way, and it was stipulated between him and 8. A. that 
the value should be paid by S, A. in three days. On 15th Septem- 
ber, the ee in Calcutta discounted the hundi in the ordinary 
course of business, paying for it Rs, 2.468, or thereabouta. It 
then purported to be accepted by the defendant in favor of S. A. 
Before the hundi fell due, S. A. failed, and the plaintiff took the 
hundi to the defendant in Calcutta, and informing him of S. A's 
failure, asked him to pay the hundi. The defendant admitted he 
had drawn the hnndi, denied that he had accepted it, and refused 
to pity, saying (he alleged) that he had received no consideration 
for it. Before the failure of S, A., who had not paid the consider- 
ation as stipulated, the defendant pressed him for payment of the 
consideration for the handi, and N. A. wrote and delivered to the 
defendant the: following letter, dated September 16th, 1867, from 
himself to his firm in Calenttn:— Farther, I sent you a chitti 
(hundi) for Rs. 2 500, drawn by Bhagwan Das (the defendant) upon 
Bhagwan Das upon (us), Calcutta. Walue deposited by me on 
September 13th, 1867, payable forty-one days after date in Com- 
pany’s rupees. I have taken a bnndi of this description, which 
you will pay on its due date. The money has not been paid, for 
which I give this puja in writing which you will kmow.’ After 8, 
A.’s failare, and after the defendant's refusal to pay on the due 
date, the plaintiff made the arrangement with S. A., which is embo- 
died in the following letter from 8. A. to the plaintiff, dated No- 
vember 3rd, 1867:—“ Further, I discounted with you at Calcutta 
hundis for Rs. 5,000, which, on Pitam Das coming to Calcutta, were 

aid off in the following manner:—A hundi for Rs. 2,600 drawn by 

hagwan Das on Bhagwan Dus, value deposited by me on the 1őt 
day of the light side of the moon in Bhadra, piyable forty-one days 
after date in Company's rupees; and a hundi for Rs. 2,600 by Gapi 
Shaw, Debi Shaw, Radha Shaw, Ram Sahayi Roy, value deposited 
by mè on 14th day of the light side of the moon in Bhadra, payable 


p 
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forty-one days after date in Company's rupees. I disc nted hundis ` 
of this description, and out of them Í paid Rs. 2,200 in ash through 
Syad Mahomed Hossein Khan Sahib. The balance, Rẹ 2,800, 18 
due, the condition for payment of which is as follows (hee follows 
the manner in which payment was to be made):—-I made a® agree- 
ment of this sort, and I will pay the whole of the amount, itpelusive 
of interest at 8 annas, and will take the two hundis fro Bhat 
Ramkissen Futteh Chand, with whom they are kept. Should 
pay the money according to this condition, then you bave 
authority.’ For the defendant it was contended that the effeo 
the letter of 16th September was to make the defendant a sure 
only for 8, A.; that the plaintiff had notice of this at the time of 
ee Nel the agreement pring time to 8. A. which therefore 
operated as a release to the defendant. In a suit by the plaintif 
to recover the amount of the hundi from the defendant, the Court 
found that it was not proved that the hundi had been accepted by 
the defendant, but Aeld that, whether the effect of the agreement 
contained in the letter of September 16th was to make the defend- 
ant a snrety only or not, the defendant was liable. 
Per Nonuan, J.—Noitice of the defendant's position in regard 
to the hundi was not communicated to the plaintiff. 
Per Macruszrson, J.—The agreement contained in the letter of 
16th September did not alter the position of the parties so as to 
make 8, A. the principal debtor, and the defendant his surety. 
Hansan Das v. Boaewan Das s sas ss 535 


J URISDIOTION— Cause of Action—Carrying on Business—Letters 
Patent, 1865, cl. 12—Sutt on Hundi.] ‘The defendant, who resid- 
ed and carried on business at Patna, was in the habit, several times 
in the course of the year, of sending goods to Calcutta by boat, 
and coming down himself by rail; he received his goods, and 
remained in Calcutta until he sold them. He had no place of 
business, nor any gomasta or agent of his own in Calcutta, but used 
to sell the goods himself, and put up sometimes at one arhat, some- 
times at another. His stay in Calcutta varied from two to four 
months. He used to pay commission on the goods sold, to the arhat 
where he put up, and he was in the habit of drawing hundis at 
Patna on himself at Calcutta, accepting and paying them in Calcutta. 
The plaintiff brought a suit on a head: so drawn, and purporting 
to be so accepted by the defendant, of which permen WAS re- 
fused hy the defendant. The defendant admitted the drawing of 
the note, but alleged that the acceptance was forged. The Judge 
found that the note bad not been accepted by the defendant. The 
summons was served on the defendant in Calcutta. Leave to 
institute the suit had not been obtained under section 12 of the 
Letters Patent. 

Held, the whole cause of action did not arise in Calcutta. Held 
also, that the defegdunt was not, at the commencement of the guit, 
enarrying on business in Caleutta within clause 12 of the Letters 
Patent. Leave to institute the suit under clause 12 not having 
been obtained, the Court had no jurisdiction to entertain the suit. 

Harsipan Das v, Baacwan Das as one .. 102 


———-----_ Venue— Act X of 1859, 3. 24.] The defendant was 
appointed a superintendent of two estates, one called Clialmari, with- 
in the Sub-division of Diamond Harbour; and the other, Alipore, 
within the Sub-division of Alipore. By his kabuliat, he ngreed to 
make good any retrenchments his employer, the zemindar, might 
make in his accounts, Some retrenchments were made, and to 
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recover the bala 
this suit, 
Held, that, the defendant had agreed by his kabuliat to make 
the princip kutcherry his place of business, and as both the plaintiff 
and defendfnt agreed that the cause of action arose in the prin- 
cipal kut lerry, and as it was the place to which all the moneys 
itted, and where all the accounts were prepared, and the 
ey ffirst came under the control of the defendant, and was 
order disbursed, the cause of action arose in the district 
n which the principal kutcherry lay. 
Prasanna Coanpra Bose v. Prasanna Coanpra Ror App. 


ISDICTION OF INSOLVENT COURT—11 & 12 Vict, c. 21, 
88. 26, 72, and 73—EHvidence not taken down in Writing.) Where 
the evidence has not been taken down in writing, as provided by 
section 72 of the Insolvent Act, the evidence cannot be gone into 
on an appeal under section 73. 

Per NORMAN, J. (PAUL, J., doubfing).—The Insolvent Court has 
power, under section 26 of 11 & 12 Vict., c. 21, to order any per- 
son who is in possession of, or has under his control, any property 
alleged to belong to the insolvent, to deliver such property to the 
Official Assignee. 

In THU Matter or AzupHra Prasan, Monantr Jamam Gm 

i v. A. B. MILLER ote Si , 


, SUIT TO AVOID SALE UNDER DECREE 
PASSED WITHOUT — des sis ië oe 
See Aor VIII or 1859, s. 246. 


JURY, APPOINTMENT OF ae siè 
See CRIMINAL Procepurs Copa, s. 310, 


G AWARD OF t> eee eas een App. 
See Cremar Procupyne Cops, s, $10. 


which appeared due, the zemindar brought 


REE merece 





App, 


See Manomepan Law. 

LAND LET FOR PURPOSES OF LIVING— Houses built thereon— 
Assignable Interest —Long Possesston—— Custom—Saleable, Tenure— 
Ejectment—Landlord and Tenani.) B. and C. and their father 
held lands for upwards of thirty-five years, and built houses on the 
same. B. and C. sold their tenures to D. and E. A., the zemin- 
dar, who had not objected to the building, now sued to eject D. 
and E, as trespassers, Evidence was given that the tenures were, 
by the custom of the country, transferable. Held, A. could not 
eject D. and E. 

Per Peacock, O. J—If one man grants a tenure to another for 
the purpose of living upon the land, that tenure, in the absence 
of evidence to the contrary, is assignable. ° 

Bast Mannan BANERJER V. Jar KRISHNA MOOKERJEE 


——— OCCUPIED AND HOUSE BUILT THEREON BY PER- 
MISSION OF OWNER ... sus wed a oe 
See EXEOUTION. 


LANDLORD AND TENANT e en «162, 
See Land wer ror Porposes op Living. See EXECUTION. 


, Onus Probandi—Act VIII of 1869 


ieee ey 


(B. C.) 2. 20, 
Tirar Parax v. Mananre PANDAY AND ANOTHER... App. 
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LANDLORD'S TITLE, DISPUTE OF, BY LESS 
See BaNANI. 


LAW OF MORTGAGE, MADRAS, See MORTGAGE. 


———, PRESUMPTION OF ... 
See EVIDENCE, 


LEASE ses 





See Act 


LEAVE GRANTED 
25 OF THE IN 


See REGISTRATION, 


,AGREEMENT FOR... n, 
See REGISTRATION, 


LEASEHOLD PROPERTY 
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s+ ate 


e ear aan 


ie ae is u App. 
VIII or 1859, s. 34. 


TO OFFICIAL ASSIGNEE UNDER RULE 
SOLVENT COURT TO DEFEND A SULT 


WITHOUT PAYING COURT FEES. 
HiraLAaL SBAL V, SCHILLER ay ches App. 


LESSER, DISPUTE OF LANDLORD'S TITLE BY 


ett ewe 


See BENAMI. 


LETTERS PATENT, cr. 12 nos ots 


See JURISDICTION. 
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See JURISDICTION, 


see 


(em Heme cer 





aioe CL., 13 aaa eee ous os 


See Wispina op ORDER. 


e OF, 16 AND 39 eas ate ate eee 
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, 1865, cl. 29—Transfer of Criminal Case 
uré—Jurisdiction— Power of single Judge sitting 


on Original Side—24 and 26 Vict, c. 104, 8. 165.) Onan applica- 


tion made for the 
Patnu for trial b 


transfer of a case from the Sessions Court at 
the High Court at Calcutta, on the grounds, 


mainly, that all but one of the charges aguinst the prisoners were 
for offences committed in Caleutta; that the selection of Patna as 
the place of trial was calculated to thee the prisonera; that 


the police at Patna were getting up t 


e cnse ngeinst the prisoners by 


improper and illegal means; that by those means was created such 


a feeling of dren 


and insecurity among witnesses and others in 


Paina as would prevent n fair triul from taking place there; that 
some of the witnesses for the defence, although willing to give evi- 


dence in Calcutta, 


that many ek 


but these allegatio 


tion to the application, — edd (Mucpherson, J., doubting) the 


refused to go to Patua to give evidence; and 
ointa of law were likely to arise at the trial; 
were denied by the qiiduvits filed in opposi- 

high 


Court had power under clause 29 of the Letters Patent to transfer 
the case for trial by itself. T'he Court, however, refused the appli- 
cation, on the ground that a sufficient case had not been made out 
for the exercise of the power of the Court, 

Per Pusan, J.—A single Judge, sitting on the orisinal side of 
the Court, has power to entertain an application for the removal of 
a criminal case from a Court in the mofussil to the High Court in 


the exercise of its 
THE QUEEN v 


extraordinary o1igioul oriminal jurisdiction. 
e AMEER KEAN... ae eee ete 
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ENFORCE ... oe avs .. App. 


ee Morraaas Bonn. 


N ean ene Sea eae $t 35 
See Causzs or Action. See Acr VIL or 1859, s, 246. i 


a Act XIV of 1859, 8. 1, cl. 9—Deposii— Cause of Ac- 
on] The plaintiff, a Hindu widow, on 26th March 1866, sold to 
the defendant certain land for Rs. 800, The price was paid to the 
plaintif, who on the same day lent it to the defendant under an 
agreement that she should receive Rs. 6 monthly by way of inter- 
est, and that the principal sum should be repayable on demand, 
Interest was paid up to April 1869, but afterwards discontinued. 
The plaintiff thereupon demanded payment of the principal sum of 
Ra, 800, but payment was refused by the defendant. On July 4th, 
1870, the plaintiff sued for the recovery of the principal sum lent, 
with interest from the date when it was withheld up to the date of 
suit, Held, that the obligations to pay Ra. 6 a month by way of 
interest, and to repay the principal on demand, must be construed 
to be alternative obligations. In this view of the contract, a 
demand was necessary to complete the cause of action, and the cause 
of action arose at the date of the demand; the snit therefore was 
not barred by Act XIV of 1859, section 1, clause 9. 





Per Norman, J.—By Hindu law a demand would be necessary, ` 


BramMamari Dast v. ABHAI CHARAN CHOWDHRY ... 











—— aeee mmo an, Cl, 12 Possession under Act 

VILI of 1859, 8. 224— Possession within Twelve Years admitted by 
Party through whom Adverse Claim is made.| A suit for posses- 
sion of immoveable property is not barred by the Law of Limita- 
tion if the suit be brought within twelve years of possession bavin 
been delivered to the ae under section 224, Act VIII of 1859, 
or if possession by the plaintiff has been admitted within twelve 
yeara by the party through whom the defendant claims. 


BrxpunasHini Dasi v. J, R. Renny ie s.. App. 
88. 19  20—~ Erection of Deeree.] 
' A decree of the High Court on appeal from the Mofussiil, must be 


executed within three years, ander section 20 of Act XIV of 1859. 
Such decree is not a deeree of a Court established by Royal 
Oharter within the meaning of section 19. 

Ram Cuanan Bysax v. Lagui Kant BANNIK 


—Hindu Widow-—Suit to set aside Alienation—Rever- 
sionary Heirs.| K., a Hindu widow, assigned ove moiety of her 
share in her husband's estate to H. §., in consideration that H, 8S. 
should conduct and pay all costs of a suit which was then to be 
instituted ageinat her husband's brothers, of whom B. C., the 
present plaintiff, wag one, to recover the share to which she was 
entitled, and also to pay her maintenance in the meantime. The 
assignment was dated 24th December 1864. The suit was brought, 
and a certain sum, in Government Paper and Notes, was decreed 
to K., on August Sth, 1868, This sum was paid into Court b 

B. C. on 10th March 1869, and upon K's application was on 10 

March 1871 paid out to her. B.C. then sued as reversionary heir 


Se o e E 





235 


489 


20 


704 









that H. S. should 
int was filed on 
of waste by 
egation of 


to have the deed of assignment set aside, 
be restrained from receiving the moiety. The 
14th March 1871. Irit he alleged his apprehensi 
K. Held, that the suit, so far as it was based on the £ 
apprehended waste, was not barred by the Law of Limi 


BISWANATH CHUNDER v, KHANTAMANI DAsl AND ANOT 


LIMITATION OF PERIOD OF PROSECUTION T 
See Wiarna WAR AGAINST THB QUEEN. 


e ee IN SUITS FOR MESNE PROFITS 
See MESNE PROFITS. 


LIVING, LAND LET FOR PURPOSES OF. See Lann Ler FOR 
PURPOSES OF 





LOSS, TOTAL aie sa cea 
See InsuRANCR. 


LOWER COURT, JUDGMENT OF .,., “at na 
See Eivipance. 


MADRAS LAW OF MORTGAGE. See MORTGAGE. 


MAGISTRATE, ATTESTATION OF aay oo» App. 
See CONFESSION. 


—— — , LIABILITY OF— Criminal Procedure Code (Act 
XXY of 1861), Chap. XX—Act XVII of 1850—Damages.] 
The plaintiff sued a Magistrate for damages occasioned to him by 
the cutting of his bund at the Magistrate's order. The lower 
Appellate Court found as a fact that the Magistrate proceeded 
under Chapter XX of the Criminal Procedure Code, that he called 
on the plaintiff to show canse, and did hold an enquiry through 
the police. The High Court in special appeal, accepting the fact 
as found by the lower Court, keld, that the Magistrate was 
acting judicially and with jurisdiction (though, under the circum- 
stances disclosed, carelessly and irregularly), and was therefore pro- 
tected from an action for damages. 

A proceeding under Chapter XX of the Criminal Procedure 
Code, if regular and such as the law prescribes, is a judicial pro- 
ceeding; but n Magistrate does not act legally under 1t, if he does 
not first call on the person with whose property he proposes to 
interfere to appear and show cause. 

Tus Cotzecror or Hooary v. Tarax Natu MuxHoPapeya... 


MAHOMEDAN LAW—Dower— Transfer to the Wife of Securities— 
Presumption of Payment—Guift—Question of Fact] Where a 
husband granted a dower of five lakhs of Lucknow rupees, and 
subsequently dire@ted Sicca rupees 4,60,000 Company's Paper to 
be set aside for her,— Held, under the circumstances, that this was 
to be presumed to be a payment on account of dower, and not a 





TerrxanunissA Braum v. NAWAB AMJAD Aur Kaan 


—— — Pre-emption—Shaffa Khalit—Sharik— Bat- 
wara, Effect of, as to Pre-emption.| The word khalitis not impro- 
perly used in a plaint in a pre-emption suit to designate a sharik 
or partner in the substance of a thing ; and if it is not clear whether 
the plaintiff claimed pre-emption as khalit or sharik, it may be 
shown by express words, or it may be inferred from the written 
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Page 
statement whether the plaintiff claimed on the one or the other 
und. 

Where the intention of the co-proprietors of an estate is to make 
acomplete batwara of the whole, but an inconsiderable part is, by 
oversight or accident, left out of the division, that will not have 
the effect of giving one co-proprietor a claim of pre-emption on the 
gale to. stranger by another co-proprietor of his share or division 
of the éstate. 

Semble.—Where an integral portion of property, as a wall, is 
left purposely joint and undivided, the community of interest 
continues. 

Lara Prac Durr v. Buesa Banni Hossu sáo we 42 


MAHOMEDAN LAW -—Right of Pre-emption— Surrender of the Right 
before Sale.] Where an offer of sala was made to a pre-emptor, 
and he refused to avail himself of it, and consented to a sale to a 
stranger, eld that, after a sale to a stranger, he could not set up 
his right of pre-emption. 
EREN SHOR BURMA v. Kirri CHANDRA Suga ... ix 19 








—— m- Suit for a Divorce by a Wife—Private 
Agreement] A husband entered into a private agreement with his 
wife, authorising her to divorce him upon his marrying a second 
wife during her life, and without her consent. f 
Held, that the Mahomedan law sanctioned such an agreement, 
and that the wife, on proof of her husband having married a second 
time without her consent, was entitled to a divorce, 
BaDAaRANNIS8A Bisi v. MAFIATTALA dee ss .. 442 


MAINTENANCE „œ bs si Pe ey owe 93 
See Hinpu Wipow. 


MAJORITY. See Aan or Masorniry Amona HINDUS, 


=, PERIOD OF 0e arr sae aoe .. 90 
See SALE DURING MINORITY. 


MATERIAL ISSUE, OMISSION TO TRY... Sik App. 17 
See PECIAI APPEAL. 
MAURASI TITLE ... is Por ee ies ses: la 


See PRESUMPTION. 


MESNE PROFITS— Default caused by act of other Pariy— Limitation 
in Suits for Mesne Profits—Act XIV of 1859-—Assam.} Where 
a purchaser of a four-anna share was kept out of possession of a 
portion of the property sold, and having recovered judgment in a 
suit brought for possession and mesne profits against the vendor, 
an arrangement was come to pending appenl, that within a year 
the parties should appoint an arbitrator to fix ongthe shares and 
make a division, and in default of such appointment an application 
should be made to tho kakim, but that if no such application was 
made within the yenr, and a suit should be subsequently brought, 
the party suing should lose his right to mesne proite — Held that, 
under the circumstances, the defendant having prevented the 
plaintiff from making the necessary application within the year, 
and proceedings haying gone on for years to carry out the parti- 
tion, the plaintiff was, on the termination of those proceedings, 
entitled to sue for mesne profits, 

Where ee were going on to effect a partition, the right 
to particular properties being in dispute,—Held that the right to 
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mesne profits accrued at the termination of those proceedings, and 
that the party improperly kept out of possession was entitled to 
sue for all mesne profita during the period of his non-possession, 
subject tò any ground which the defendant could show which 
oe entitle a Court of Equity to deprive tho plaintiff of his 
rights. : 
Ti a suit brought in January 1862 respecting property siénated 
in Assam, mesne profits for twenty-eight years prior to 1864 were 
decreed subject to any eqnitable claims for deduoting any portion ; 
Act XIV of 1859 not applying to Assam previous to July 1862. 

Where, in a suit for partition, it appeared that the vendor of 
the portion sued for had kept the vendee out of possession, the 
vendor, though liable for mesne profits, was not in the position of 
trustee of the rents for the party kept out of possession. 

Nitxamay Lanvat v. Bri Goromanr DEBI ini re 


MESNE PROFITS—Suit by Cultivutor—-Damages.| Where the 
plaintiff, who was a cultivator, sued for possession of certain land, 
of which be had been ‘dispossessed by the defendant, with mesne 
profits, and the Judge gave him a decree for possession, and, as to 
mesne profits, decreed that the plaintiff should have the actual pro- 
fits realized from the land, and if that could not be ascertained (ns 
to which the burden of proof, he said, should be on the defendant), 
then according to the capubilities of the soil, in an average season, 
making the deductions necessary on account of the bad sensons, 
expense of cultivation, rise and fall of prices, and cost of seed ; 
and in the case of indigo, the value of the raw produce and not 
of the manufactured article; it was Aeld, that the principal on 
which damages were awarded was a correct principle, where the 
plaintiff was himself a cultivator. 





Warson v. Pranr Lan Span „n Sew see a 
MINOR waa vee oe (EKI ove see een 
See Aap or Masoniry amona FINDUS, 
MINORITY. See SALE DURING : 
MISPRISION OF TREASON... ws oe] wae re 


See Waaina WAR AGAINST THE QUEEN. 
MODE OF DEALING WITH EVIDENCE, IMPROPER App. 
See SPECIAL APPBAL. 


BIOFUSSIL COURT, TRANSFER OF CRIMINAL CASE FROM 
See Letrers Parent 1865, cL. 29. 


MOOKTEAR, DISMISSAL OF sie : i 
See Act XX or 1865, sg. 15, 16. 
MORTGAGE eee sa a su 7 


See REGISTRATION. 


MADRAS LAW OF—Right to redeem—Regulation 
XVII of 1806—False Deed in support of True Claim.) In a 
suit instituted in 1853 to redeem a mortgage containing n claude 
making it an absolute sale in default of redemption by a certain 
date,— Held, that in the Madras Presidency, effect must be given 
to that clause, the Regulation XVII of 1806 not being applicable. 
A party is not precluded from succeeding upon a tithe established 
by a genuine deed, because he sets up a falso deed which, if treated 
as a conveyance and not as a mere confirmation, may be incon- 
sistent with that title. 
PatTABHIBAMIZE p, VENCATAROW NAICKBN Sa sa 
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MORTGAGE BOND—Lien— Suit to ae Lien—Ezrecution.] A. 
executed a bond in favor of B., hypothecating certain immoveable 
property. B. recovered a money-decree against A., and caused the 
mortgaged property to be gold. B. became the purchaser st the 
gale in execution, and was put in possession. C., who held posses- 
sion of the propery under a decree for foreclosure under a subse- 
quent mortgage of the same property to him by A., brought a suit 
agains® B. for recovery of possession, and obtained a decree, 
B. then brought a suit against C. to enforce his lien under the 
a e but it was keid that the suit was not maintainable. 

NISSA Bist v. Flugannissa BIBI ... ». App. 


$ EQUITABLE een sè rpe she 
See Bank or BENGAL. 


~ WITH NOTICE, RIGHT OF SUBSEQUENT App. 
Sea Fictrrrovus Sans. 


MOVEABLE PROPERTY t.s ope ase sts App. 
See Smarty Cause Cover. 
NECESSITY ‘ee eas po ee ii vas 
See EVIDBNOB. 
NOTICE OF ABANDONMENT ve ae asa 
See INsuBancn. 
— DISHONOR a... fs ii = “ua 
See Birt or EXCHANGE. 
ENHANCEMENT ax “ie ves App. 
See Act K or 1859, s. 17. 
———--—— GROUNDS OF ENHANCEMENT sos App. 
See RENT, 


< ae, RIGHT OF SUBSEQUENT MORTGAGEE WITH App. 


See Ficrrriovs Saux. 

NUISANCE eee ang oe sine ibe 499, 
See CRIMINAL Procapors Copa, ss. 308, 310, 311, 313. 

OBJECTION TAKEN FOR THH FIRST TIME IN SPECIAL 

APPEAL abe ves es 


tea es 


See Riant or War. 


OFFICIAL ASSIGNEE. Sea Leave GRANTED ro OFMCIAL AgsianRE 
TO DEFEND A UIT WITHOUT PAYING Court Fens. 


anons _., RIGHT OF EXECUTION CREDITOR 
AGAINST. See EXECUTION ÜREDITOR. 


OMISSION TO TRY MATERIAL ISSUE a si App. 
See SPECIAL APPHAL. 


ONUS PROBANDL ... a s 
See LANDLORD AND TENANT. 


ORIGINAL SIDE, POWER OF SINGLE JUDGE SITTING ON 
See Lerrers Patest, 1865, oL. 29. 


PARTIES, AMENDMENT OF PLAINT BY URS EES 
OF iai aa hi efa pp. 








. nes we App. 


See PLAINT, 
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- PARTIES, APPEARANOE OF ATTORNEY FOR SEVE- 
RAL 


saa ane t.: Sai is za A ; 
See TAXATION ov ArrorssyY's Bitr or Costs, PP 


PARTNER ean vee tes uae ere cee App. 
: See Sgevicu oy SUMMONS, 


PAYMENT OF BILL OF EXCHANGE—Dishonor of Cheque 
soe @ —"—,, 


taken in one age eee 
See BILL oF EXCHANGE. 


, PRESUMPTION OF iui ve aes App. 
See MAHOMEDAR Law. 


PEACE, BREAOH OF ie oP 
‘See CRINNAL Procepura Cond, s. 318, 


PENAL CODE de ke M a z Ws 
- See Warrrinra, 


— g. 121 . 
$ z: on tre 
See Waarna WAR AGAINST THR Queen, 


—, (Act XLV of 1880), 3. 161— Publie Servant—Tlle.- 
gal Gratification.] A peon of the Collector's Court, who received 
no fixed pay from the Government, but was remunerated by fees 
whenever employed to serve any procesa, nnd was placed on the 
register of supernumerary peons, had been ordered by the Magis. 
trate to do duty on a particular day at the office of the Special 
Sub-Registrar, where he was detected receiving an eight-anna 
piece from a person, and was prosecuted for receiving an illegal 
pratification as a public servant.- 

Held, that the peon was a public servant, under the definition in 
the 9th clause of section 21 of the Penal Code, and the trial of 
the charge against him must be proceeded with. 

Tas Queen v, Rauxryenwa Das es i 


ee gaa 


aaa ove ante 


» 8. 193— Charge under 9, 198 of 











` 


the Penal Code—C e for giving False Evidence, Formof.) Si 
persons were AER the same charge as follows :—“ T ’ ie 
on or about the day of June , at Tajpur, committed 
the offence of voluntaril giving false evidence in the stage of a 
judicial proceeding, and that you have thereby committed an offence 
under section 193 of the Penal Code.” 

Held, the charge was bad and defective: first, as it charged a 
number of persons jointly with giving false evidence; second. as it 
did not show what statement the accused persons made; third, ag 
it did not mention the day and year when the offence was commit. 

- ted; fourth, as it did not indicate the Court or officer before whom 
the false evidence was given. 

To oma a charge of giving false evidence under section 193, 








it must be show@'that the accused intentionally made a particular 
statement false to his own knowledge. 

Tas Queen v, Mamaras Mrsseeg s.. +» App, 

ed 8. 352 s: ste 240 a3 A ry 

See ASSAULT. PP 

PERIOD OF MAJORITY ... TA sis 7 ds 


See SALE DURING Mrsorrry. 


—————— PROSECUTION, LIMITATION OF _,,, a 
See Waarna WAR AGAINST THE QUEEN, 
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GENERAL INDEX. 
PLAINT a. ‘ig a ait si ves vee 
See Taxina PLAINT OFF THE Finn. 

—————, AMENDMENT OF —Act VIII of 1859.] The Court has 
power to amend a plaint after it has been filed, although no express 
power to do so is given by Act VIII of 1859. Under Act VIL of 
1869, the Court has power to make all such amendments, first in the 
plaint, agd afterw in the issues, as may be necessary in order 
to bring about a fair and proper trial of the matter which the 
plaintiff comes into Court to have tried. 

GasinpD Onanpra Durr v. Ganaa Darr. 
Nair Monas Das v. Gaxnaa Dur ae ee 

Se aa — BY SUBSTITUTION OF PAR- 
TIES. 

Tar Datar and London Banx v. MiLLER App. 
POLICE REPORT ... sie ave i ie tes 
See CRIMINAL Procupvgr Cope, s. 318, 

POSSESSION =e ae sé Sy abs _ 152, 

‘See LAND LET PoR Purrosrs or Livina. See PRESUMPTION. 

—— -~ ACTUAL ch sine Si 
See Caiminan Paocepurs Cops, s. 318. 

ee | SUIT FOR, ve abe ane ove hoe 
See EXECUTION. 

anne UNDER ACT VOUT OF 1859, s. 224 a. App. 
See LIMITATION Act, 8.1, ov. 12. 

ne WITHIN 12 YEARS ADMITTED a. App. 
See Limitation Act, 8. 1, on. 12. 

POWER TO ADOPT, PROOF OF . ei eee 
See Winx. 


-= OF COURT OF APPHAL—Acit VILI of 1859, 8. 837] 
Power of the Court of Appeal under section 337 of Act VIU of 
1859, to reverse the whole of the decree of the Court below upon 
the enyen of one only of the parties against whom the decree was 


passe i 

Sumratr JaDuMANI Dasr v. Seimari Fupv BIBI AND 

OTHERS... a jai ya airs App. 
HIGH COURT ... tak 


See SuPRRINTESDBANOCR OF Hien Court. 


—_—-—-—— SINGLE JUDGE SITTING ON ORIGINAL SIDE 
See Lerrers Parent, 1865, cL. 29. 


PRACTICH— Concurrent Findings on Fact.] ‘Where there are con- 
currént decisions on a question of fact, the Judftial Committee 
will not (especially in a question of fact as to boundaries) reverse 
the decision unless there was no evidence, or there has been in the 
conduct of the trial, or in the mode in which evidence was adduced, 
or in the course of deciding the case, a clear departure from the 
ordinary principles which regulate judicial proceedings. 

Mawsarag ewan Basoo Qansswar Sine v. Durga Dutt AND 
OTHERS s wus or m ava PA 


PRE-EMPTION ean wee e.a aon eur ere 
See Manomepan Law. 
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Page 

PRE-EMPTION, RIGHT OF ses sa on 19 

See Manomenan Law. 
--, SURRENDER OF RIGHT OF, BEFORE SALE 19 
See Manomepan Law. 

PRESUMPTION—Possession— Maurasi Tiile.} Continuous payment 
of rent for about a hundred years was held to give rise to agpre- 
sumption that the tenant held under a maurasi title. 

Beazasara Kuspv Onowpney v. Laxat Narayan Appi 211 

ee OF LAW eee ove eon 206 621 

See Evipencn. 
— PAYMENT ene ven cen ead 643 
See Manomspan Law. ` 
PRINCIPAL AND SURETY ove siy i « 536 
See JURISDICTION. 
, TIME GIVEN TO sta eii is “585 
See JURISDICTION. ; 

— Discharge of Surety.] <A. and his 
surety B. executed a bond to O. for the faithful discharge of A.’s 
duties as a gomasta, In September 1866, upon accounts being 
rendered, A. was found indebted to C, ina certain sum of money. 

A. thereupon executed an ikrar to O., which was accepted by O, 
agreeing thereby to pay the amount due in I"ebruary following. 
On default being made, O. sued A. and B. for the amount due. 

Held, that the acceptance of the ikrar without the knowledge or 
consent of B., giving time for payment, was a discharge to the 
surety. 

Port Sunpanr Desi v. enari Dropomart DEBI... App. 10 
PRISONER, DISCHARGE OF m ‘App. 28 
See Act VILE or 1859, s. 281. 

PRIVY COUNCIL, See APPRAL To 

PROBATE oi) see . ` 563 
See Hispvu Wur. 

PROCEDURE. See ÜRINTNAL -——, 

PROCEEDS OF SALE IN COURTS ..,, Pe 50 
See ixucution ÜREDITOR., 

een E —, REFUND OF 90 
See Barn DURING MINORITY. 

PROFESSIONAL CQNDUCT bug 179 
See Aor XX or 1865, ss. 15, 16. 

PROOF OF A DECREB OF THE SMALL CAUSE COURT BY 
A COPY OF THE RECORD DULY CERTIFIED, 

Haronararan v. Manix Sra... ae » App. 61 
POWER TO ADOPT _,.. sie one 216 

See WILL. 
PROPERTY ose 318, 341 


ase EET] ons #ia 
. See Arraonment or DECREE. See Save IN Execorion, 








See SALE DURING DIINoRITY. 


REGISTRATION ——Act XVI of 1864, s. 18—Deed of Compromise.] 
R. 8. B:, a Hindu, died in 1811, leaving a will by which he gave 
his property to his five sons subject to certain charges, and among 
other things directed that the profits of a portion of it should be 
dedicated to a certain idol. After his death his sons partitioned 
the property, In 1857, B., one of the sons, brought a suit in the 
late Supreme Court to establish the will and to have the trusts 


GENERAL INDEX. xxxvii 
Page 
PROPERTY, See Jorst í 
——-———, DEFINITION OF P a ae vee 186 
See Acr VIII oF 1859, s. 206, 
IN HUNDI HOW IT PASSES „n ili n.. 273 
See Husni. 
——_~-——-», MOVEABLE .. eee vse » App. 41 
See SMALL Oause Court, 
OF COMPANY, ATTACHMENT OF 306 
See WINDING-UP ORDER. 
PROSECUTION, LIMITATION OF PERIOD OF Ae eo. 63 
See Waaina WAR AGAINST THB QUEREN. 
PUBLIC ROAD aaa oar eos eaa LEE] 184 
See Riaut oF Way, 
—— SERVANT ae ae ai ie 688, 446 
See Contract oF Senvion. See Pesar Oops, s. 161. 
PURCHASER OF DEFENDANT'S INTEREST IN SUBJEOT 
OF SUIT sik ars ca a ne we 149 
See APPEAL, 
SE | RIGHT OF esp een 269 eos App. i 
See BALE. 
QUESTION OF FAOT sce ek 643 
See Manomepan Law. 
RATE OF INTEREST T) YT ose eee App. 26 
See INTEREST. 
es NOT SPECIFIED IN DECREE App. 380 
See EXECUTION or DEOREB. 
REASONABLE CAUSE ies “i ee; J 179 
See Aot XX or 1865, ss. 15 anD 16. 
RECOGNIZANCE ... ave aus ie vw. App. 37 
See SURETY. 

RECORD, COPY OF sii me ie an. App, 61 
See PROOF oF Decres or SMALL Cavse Cover. 
RECORDER eee (E E] OE EI 8&1 

See SURETY. 
REDRAFTS bes oc sià a ot s.. 588 
See Company. 
@ 
REFUND OF SALE PROCEEDS es ae ies 90 
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carried into execution. The decree in that suit ordered that the 

ortion so dedicated by the testator- should be conveyed to 

.C., B. D. N., and K. K. M., as trustees for the idol. In pursuance 
of this decree a conveyance was settled by the Master, but it was 
never executed, the parties having come to an agreement to com- 
promise, and executed a deed to that effect on 15th March 1866, 
The deed recited that the parties now agreed to compromise 
certain suits, and to execute mutual releases, &o., as therein $fter 
declared, and then witnessed that the real property belonging to 
the idol which the trustees were entitled to hold under the will 
was set forth in aschedule, and that it had been agreed that a 
conveyance should be executed to the plaintiff aud others in trust 
for the idol, and the same be duly registered; provision was then 
made for the settlements of the portion which had been -dedicated 
to the idol when for more than one year, and extending beyond 
the term of the turn-of worship of any one of the parties; and 
there was a declaration that all leases, &c., made without consent 
of the parties should only be valid for the turn of worship of such 
party ; that the rents and profits were to pass to and remain with 
the party or parties who should for the time being be entitled to 
the turn of worship; and that a house of worship should be built 
for the idol on the land mentioned in the schedule; provision was 
also made for the forfeiture of interest of any party who should 
renounce the Hindu religion; and it was deelared that a certain 

ortion was not to be considered divided as theretofore, but that 
it belonged to the plaintif, and was not liable to be sold. Held 
(reversing the decision of Markby, J.), that the document was one 
which required registration under section 13 of Act AVI of 
1864 
Cowan Rasxumaz Ror v, Cowan KALIKRIEHNA Rox aes 


REGISTRATION— Agreement for Lease—Specific Performance. ] 


An agreement for a lease does not require registration. 
Iasi Anpu. Vipoxa Jonas v, Hasi Harone Isus App. 


- dnadmissibility of Unregistered Document in 
Evidence—Act XX of 1866, s 49.] ‘he defendant deposited 
certain title-deeds with the plaintiff as security for money due on 
a bond executed by the defendant in favor of the plaintiff ‘The 
deeds were sent with the following letter from the defendant to 
the plaintiff's attorneys:—-“‘IT have the pleasure of handing to 
you the title-deeds of a house, 56, Lower Circular Road, as a 
collateral sccurity for the Rs. 20,000 which falls duc this day. 
Please accept them from my manager.” Ina suit for an account 
of what was due to the plaintiff on the security of the deeds, “held, 
that the letter needed registration, as being a document which 
created an interest in land, and therefore being unregistered was 
inadmissible in evidence. 


DwarkanatTH Mirren v. 8. M.S8anar Kuxarr Dast ~ as 


——— Lease-—-Mortigage-=Act XVI of 1864, ss, 18, 14.) 
B. sued for possession of certain lands, on s contract embodied 
in a document which purported to grant B. posscssion of these 
lands for a period of aix years, on payment of Rs. 99. Held, that 
the document in question was not a lease, but an usufructuary 
mortgage, and that the consideration-money being less than Rs. 100, 
its registration under Act XVI of 1864 was merely optional, 


Isuan Cranpra v. Susan Bint 
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REGULAR SUIT ga si 
See Act VII or 1889, s. 230, 


REGULATION—1806—Z VIT es sas oy ies 
See Montaaar, Mapras Law or. 


1817—V— Hidden Treasure—Duty of Finder of 
Hidden Treasure— Right of Zemindar to Hidden Treasure—Right 
of Goftrament.] 

In run Matter or tHe Perion or Uma Coanan BANER- 





JER TA a 7 ne oe . App. 
REHEARING a - ae es e 

See Ex PARTE DEORRB. 
REMAND ae e Sa si .» App. 


See Sprovat APPEAL. 
REMOVAL OF GUARDIAN. See GUARDIAN. 


RENT— Enhancement—-Act X of 1859, s. 18— What sufficient Notice 
of Grounds.) 


ÑRIMATI JANNOBA V, GIRISH CHANDRA CAUOKERBUTIY App. 


REPLY, RIGHT OF si aa a . App. 
See Securtry FOR COSTS OF APPEAL. 


REPORT, POLICE "a sii gi 
See CRIMINAL PRroceDURE CoD, s. 318. 


REPURCHASE BY A CO-PROPRIETOR _... .. App. 


See SALB vor Å RREBARS OF GovERNMBNT RAVENUR. 


RES ADJUDICATA—~Bar to Suit.) S, died in 1865, leaving two 
sons, N. and G. M. took possession of the property of 8, under a will 
alleged by her to have been executed by 8. In 1867, G, brought 
his guit, as one of the heirs of S., to set aside the will, and made 
his brother N. a co-defendant, The Principal Sudder Ameen dis- 
missed the suit, finding on the evidence that the will was genuine. 
In 1869, N. brought this snit for his share as heir of 8, against M. 
The first Court found that tho will was a forgery, and gave the 
eee a decree. On appeal, the Judge held that N.’s claim was 

arred by the decision in the former suit brought by his brother, and 
reversed the decision of the first Court. 

Held, on special appeal, that it was not barred by the findings of 
the Court in G.'s suit, as N. was no party to that suit, and he could 
not in any manner have availed himself of a decree in that suit to 
enforce n claim to his share. 

Nasm Caanpra Mazuamar v. Mogra Sunparr DEBI App. 


Civil Procedure Code (Act VIILE of 1869), 

s. 2—Evidence weighed by Judicial Committee.] The doctrine 

laid down in the Duchess of Kingston's case, nseto estoppel by 

judgment, is applicable to cases tried under the Civil Procedure 

Code of India, the 2nd section of which is consistent with that 
e 





But the Judicial Committee, reversing the decision of the Court 
below, considered that the doctrine had no application in the pre- 
gent case, the judgment relied on not being the judgment of a 
Court of concurrent jurisdiction directly upon the point upon the 
same matter; and after an examination of the whole evidence 
restored the judgment of the first Court. 

KavaowLren Sing v. Hossein Bux KHAN ni ane 
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Page 

RE-UNITED BROTHERS _,,, wae oes cat wae 336 
See Hinpu Law. 

REVENUE sis si N ee s 

5 See Save FOB ÅRREARS OF GOVERNMENT REVENUS. 
— , SUIT TO SET ASIDE SALE FOR ARREARS OF 
GOVERNMENT ... sii ia s n. “App. 42 

See JOINT PROPERTY. : 

REVERSIONARY HEIRS... sis a eis ww. 131l 
See LIMITATION, 

REVERSIONER . > i PA 


See Surr BY RBYEHRSIONER. 


mna nn rene SULT BY, FOR DECLARATION OF RIGHT... 218 
See Hinpu Lav, 


REVERSIONERS .., sae iak os i .. 93 
See Hinpu Wipow. 


RIGHT, SUIT BY REVERSIONER FOR DECLARATION OF... 213 
See Hinpu Law. 


———-OF EXECUTION-CREDITOR AGAINST OFFICIAL 


See EXECUTION Crepiror. 


GOVERNMENT TO HIDDEN TREASURE App. 3 
See Reauriarion V or 1817. 


—-—————HINDU HEIR EXPEROTANT ON DEATH OF 





WIDOW. TC Bee cae oe «64 
See SALH in EXBOUTION. 
m ŘP RB- LM PTION sen a oes EE) see pas 19 
See Manomapan Law. 
PU ROH ASER ess PET) pee een App. 1 
See BALB, 
——— REPLY ... tea oe see App. 69 


See Srouniry ror Costs of APPRAL. 


ane SUBSEQUENT MORTGAGEE WITH NOTICH App. 38 
See Ficririous Sava. ; 








WAY—Public Road—Jurisdiction—Special Appeal— 
Olyection taken for First Time.] A suit for declaration of right of 
way by a public road will not lie, where there is no allegation of 
special injury or faconvenience to the plaintiff. 


Rasrrazkak Karatr v. Dimawara MANDAL see ws 184 


———--—-— ZEMINDAR TO HIDDEN TREASURE ... App. 3 
See Rea. V or 1817, 


——--T( REDEEM PA s i sa . 186 
See Mortaacs, Mapras Law or. 
RIGHTS OF UNDER-TENANTS App. 52 


See ALB FOR ARREARS oF GOVERRMENT REVERUR. 


GENERAL INDEX. 


RULE 28 OF INSOLVENT COURT sen aaa aon App. 
See Leave QRANTED ro OFFICIAL AssIGNEE TO DEFEND 
A Suir WITHOUT PAYING Court Fess. 


SALE eeu re soe eae =. eee tèt 
See Fictirious Sanu, 


—~— Act JlI of 1865 (B. C.) Rightof Purchaser.) A purchaser 

at a sale in execution of a decree ad under Act VIII of 1866 

(B. 0.), cannot be ousted from the property purchased by him 

without proof that the decree and sale were fraudalent, and that he 
(the purchaser) was a party to, or had notice of, the fraud. 

awupar Roy v. NINANAND CHUCKERBUTTY. ` ooo App. 


FOR ARREARS OF GOVERNMENT REVENUE—(Je- 

rchase by a Co-proprietor—Rights of Under-tenants—Act XI 

- of 1859, s. 63.] Under section 53 of Act XI of 1859, a co-pro- 
prietor who purchases an estate at a sale for arrears of Government 
revenue, takes it subject to the incumbrances oreated by the 
defaulting proprietor, 











Manommp QAZI CHOWDHRY v. J. G. LEICESTER ... App. 
— = SUIT 
TO SET ASIDE ae ee sna App. 
See JOINT PROPERTY. . 
ene BILL OF ove aes soe aes ous ene 
See DURESS, 
—— À EXECUTION eer soe F zas ase aon 


See Wuxpina op ORDER. 


c ct VIT of 1859, 3. 205—Property— 
Right of a Hindu Heir expectant on the Death of a Widow d ‘The 
interest of an heir, according to the Hindu law, expectant on the 
death of a widow in possession, is not property, and therefore not 
liable to attachment and sale in execution of a decree under sec- 
tion 205 of Act VIII of 18659. 

Ram Coanpra Tantra Dag vo. Duasso NARAYAN CHUCKER- 

BUITY yäk ae sie Be i he ‘ 


Ce eE 








DURING MINORITY —Suit to set aside Sale on Majority— 
Refund of Sale Proceeds—Period of Majority.| The plaintiff, on 
coming of age, sued to set aside a sale of his ancestral property 
lich had’ ti been made by his guardian during minority. No legal 
neceasity was proved, but it appeared that he had the benefit of the 
sale proceeds, A decree was passed in his favour, but subject to 
the condition that he should frst refund the proceeds of sale. 


Paran Coanpea Par v. Kanonamari Dasi | sik rak 
——~PROCEEDS OF, IN COURT ao ses 
See EXECUTION CREDITOR. 
ae OF SHIP AND CARGO oan ese nae oe 


See INBURANCE, 
———SULT TO AVOID SALE UNDER DECREE PASSED 


WITHOUT JURISDICTION ie yi iat a 
See Act VILL of 1859, s. 246. 
SALEABLE TENURE aus ve ‘ae 


See LAND LET FOR ‘Porroses oF Lavina. 
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SECURITIES, TRANSFER OF, TO WIFE ... vas “es 
See Manomspan Law. 


SECURITY (EE) jhi tte eae stt 
' See BANK OF BaNaalL. 


BOND, CANCELLING OF 7 ste 
See Sunery. 


FOR COSTS OF APPHAL-—-Order made requiring to 
be deposited under 3. 342 of Act VIII of 1869—Right of Rely 


AMASUNDABI Dasi o. RAMNARAYAN MITTER e. Apps 
SEPARATED BROTHERS „ù Fe m j ies 
See Hrnpu Law. 
SEPARATION OF CLAIMS sie ni s App- 
See Joust PROPERTY. 
SERVANT, PUBLIO ivi m we 446, 
See PENAL CoD, s, 161. See CONTRACT or SERVIOR. 
SERVICH `... s vee oe sis oe eee 


> 
See Contract oF Nervion 


OF SUMMONS ON ONE PARTNER FOR CO- 
PARTNER. 





Ramowanpea Boses v. G. T. SNEAD ove a. = App. | 
SHAJOOG esb pet oan eae aes 4.. 
See HUNDI 
SHARIK boa aaa aoe oes nee 
See Manoscapan Law. 
SHEBAIT, ALIENATION BY ae sil ic one 


See Fivipexcr. 


SHIP AND CARGO, SALE OF “ms de 
See Insukanon. 


SLAUGHTER HOUSE ats 499, 
See CEIMINAL PROCEDURE Cops, BS. 308, 310, 311, 813. 
SMALL CAUSE COURT ... a i fis ae 


See Proor or Drones OP 





en ee ee ee aoe en ace een App. 
See NUIT FOR CONTRIBUTION. 





—— aa Moveable Property— Jurisdiction—Suit to 
recover a Thatch.) Suit to recover a ak of a valne less than 
Rs 500 must be ht in the Small Cause Court. A thatch, 
especially when severed from the house, is moveable property. 

Raskomagk Mooxsrsug v: PRANNATH MOOKERJEE ., App. 


ee SUIT TO AVOID SALE DNDER 
DECREE OF, “PASSED WITHOUT JURISDICTION f 
See AOT VIN or 1859, s. 246. ; 


SPECIAL APPEAL Ex ive sie ‘ie 
See Rigut oF Way, 
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SPEOIAL pees iA tak Mode of Dealing with Evidence~— 
Ground of Special Appeal ... aes oe .. App. 
Rax Das Bana v. Man Manosi Dasr. 


em Remand— Conclusions not Warranted by Law or 
Reason— Omission to try Material mele Special appeal allowed 
and cas@remanded for re-trial where the lower Appellate Court had 
drawn conclusions from the evidence not warranted by law or 
reason, and had failed to try a material issue in the case. 


Manaram SHRIKH v. Nakownt Das MAHALDAR ,,, App. 

—— ——- HNDORSEMENT FOR REALIZATION _.,.. ons 
See Hunn. 

SPECIFIC PERFORMANCH ‘as aes we = App. 


See REGISTRATION. 


STAMP aon gan abs een nos ote 653, 
See Bank or Benga. See Act XXVI or 1867, Scu. B., 
ART, 11 Nor. 

——-—- ——- Act XVIII of 1869, Sch. I & Sch. TI, cl.11.] The plaintiffs 
drafted the following letter, dated 5th June 1871, and sent it to the 
defendant for signature :—-“ I have this day sold to you 500 to 700 
cases of first quality of hogs’ lard of my manufacture and mark, at 
Rs, 43 per case of 8 tins of 10 seers each, or two bazar maunds nett, 
as usual; delivery to be given and taken in all 12 months, as it is 

repared, by instalments of 40 to 60 cases at a time from my manu- 
actory, commencing from this day. Cash on delivery of each lot. 
I engage not to sell any hogs’ lard to any party besides yourselves, 
nor to make any shipments during the term of this contract without 
first obtaining your consent in writing, or I will render myself liable 
to yourselves to a penalty of Rs. 6,000 by way of ra tel ge damages, 
without prejudice to your other rights. Should I fail to deliver the 
hogs’ lard to you, according to this contract, and should you fail to 
take delivery in any month of any of the instalments of hogs’ lard 
when ready, and after I have given you notice in writing, you must 
render yourselves similarly liable to a penalty of Ra. 6,000 as and 
by way of liquidated damages.” This letter was signed by the 
defendant, and, as the plaintiffs alleged, formed the contract between 
them, The letter bore a stamp of one anna. In an action for a 
breach of the contract, it was tendered in evidence by the plaintiffs, 
and objection was taken to it that it was insufficiently stamped, that 
it required an ad valorem stamp, as being a bond for the payment 
of money under Act XVIL of 1869, schedule I. Heldit was a 
document which required an eight-anna stamp only under olause 11 
of schedule I of the Act; and the document was admitted on pay- 





ment of the stamp and penalty. s 
RoserTt anb Cannon v, O, G. M. Ssgcorsn S oh 
STATUTE—7 WM. IDL, 0.3.88 .., wi ied 
See Wacina WAR AGAINST THE QUEEN. 
—— 11 axo 12 VICT., o. 21., ss. 26, 72 AND 73 sis sis 
See Junispicrion oF Lysoivant Court, 
mene 24 amp 25 VICT., c. 104, s. 15 set 


See Lerrars Parent,‘1866, c. 29. See SUPERINTENDENCE 
or Hian Court, : 
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SUBJECT OF SUIT, PURCHASER s PE T'S IN- 
TEREST IN 149 


tet 
See Appzat. ž 


SUBSEQUENT DISHONOR OF CHEQUE TAKEN IN PAY- 
MENT OF BILL OF EXCHANGE 431 
See Biur or EXCHANGE, 


A ee OF RAE S AMENDMENT me PLAINT 





ie A 65 
See PLAINT. PP. 
SUCCESSION ACT—s. 182... ui ove see . 663 
See Hinpu Wiri. 
ann TO INHERITANCE .,,, eae fea ... $36 
See Hinpu Law. - 
SUDRA ADOPTION a a see bis ia 1 
See Hinpv Law. 
SUIT, BAR TO eva no he TE ak App: 88 
See RBs Apsupicata. 
, PURCHASER OF DEFENDANT'S INTEREST IN SUB- 
JECT OF ene tts ttt faa ort 149 
See APPEAL, 
mare, | REGULAR aen ee ya’ App. 26 


See Aor VIII or 1859, 8. 230, 


= TO AVOID SALE UNDER E APREN WITH- 
OUT JURISDICTION _... aio s... 286 
See Aor VIL or 1869, s. 248, 


FOR CONTRIBUTION —Jurisdiction—Small Cause Court.] 

A Small Cause Court has no jurisdiction to try a suit for contribu- 

tion. 
Tamizuppin MIRDHA v. Garrur KHAN 1» App. 40 


Cae BY CULTIVATOR eee ene ass one Per’) 175 7 
See Mrana Prorirs. 


—— FOR DECLARATORY DECREE. See DEcLARATOBY De- 
CREE 


n_n TO ENFORCE LIEN... sis ii at App. 8 
See MOETGAGE Boxp. l 








—— AGAINST GOVERNMENT FOR WRONGFUL n 
MISAL 


sa ea 688 
. See Conynact OF SERVICE, i 

———- ON HUNDI ... Da a ; 102 
See JURISDICTION. 

———- FOR MESNE PROFITS— LIMITATION IN... „ 118 
See Musnx Prorrrs, 

——- FOR POSSESSION à n». 169 
See EXECUTION. . 

-~~— TO RECOVER HUNDI i ee we Note 289 


ee HunDIL 


GENERAL INDEX. 


SUIT TO RECOVER A THATCH „n. a we App. 


See SmaLu Qauss Court, 


—— BY A REVEHRSIONER—Declaratory Decree—Cause of 
Action.| A. brought a suit against O. and D., alleging that he was 
an heir expectant upon the death of B., a Hindu widow in possession 
of an estate, and as such sought for n declaration of title, and to 
have a certain conveyance of this estate said to have been executed 
by C. in favor of D. set aside as affecting A.’s future interest, with- 
out charging any act of waste or injury to the oe which might 
affect his rights as reversioner. Held, that A. had disclosed no 
cause of action against C. and D. See wa 

Mussamatr Suras Baxsi Konwar v. Manor BING. 


—— BY REVERSIONER FOR DECLARATION OF RIGHT .,,.. 
See Hinpu Law. 


———— TO SET ASIDE ALIENATION 
See LIMITATION. 


SALE : 
See Sate DURING Minoriry. 


FOR ARREARS OF GOVERN- 
sn om ve «oe «= App. 


t+: 








MENT REVENUE 
See Joist PRoPERTY. 
SUMMING UP TO ASSESSORS BY THE JUDGE 

See Wacina WAR AGALN8T THE QUEEN. 

SUMMONS ... os sae 

See SERVICE or SUMMONS. 
TO ATTEND TAXATION, ALLOWANCE 
App. 


aoe wean 


See Taxation or Arrornsy’s BIL or Cosrs. 

SU PERINTEN DENCE,HIGH COURT'S POWER OF, ONDER 8. 18 

OF 24 AND 26 VIOT., o. 104—Jssues—Jurisdiction.] A. sued 

B., a ryot, for arrears of rent. O. was added as a party under aec- 

tion 77, Act X of 1859. The Collector in appeal refused to try C.’s 

claim under section 77, because she had not produced her title-deed. 

Held, that the refusal to try Os claim by the Collector was a 

denial of jurisdiction on his part, and the High Court sent back the 
case to the Collector for trial of C.'s claim. 


IN THE MATFRR OF THE PETITION or SRIMATI Nasser Jan ... 
SURETY 


eaa aoe 


ese woe boa (EE) 
See Qauss or Action. See PRINCIPAL AND 








a 
Appeal— Cancelling Security Bond—Hzteni of Liability of 
Surety— Recorder's Act—Act VIII of 1859, ss. 204, 363—Act 
XXIII of 1861, 8. 38.| Where a person became a surety, in the 
course of the proceedings on an appesi, to pry all such sums as ma 
be decreed against the plaintiff on appeal, the decree, when passed, 
can be executed against the surety under section 204 of the Civil 
Procedure Code, and an appeal will lie from an order made in exe- 
cution of such decree against the surety. 

Where a person became surety, and gave a security-bond 
undertaking to pay all sums of money that might be decreed against 
the plaintiff on the defendant’s appeal, and the appeal was dismissed 
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for default; and on the application of the plaintiff, the Recorder 
made an order cancelling the bond, and returned it to the surety, 
without notice to the defendants, and afterwards the defendant's 
appeal was on application restored, and a decree passed against the 
plaintiff,—held that the Recorder's order was invalid, and execution 
could issue against the surety notwithstanding that order. 

Axnur RaMANA AND RAMKARINJI V. ÀHMED YOUSAFRSI wn 


SURETY —ecognizance.| A surety who was bail for an accused 
pon having failed to produce him on the day appointed, the 
eputy Magistrate ordered that the bail-bond be forfeited, and a 
-warrant be issued for the attachment and sale of the moveable pro- 
perty first of the accused and secondly of the surety. No recogni- 
zance had been signed by the accused, and no notice had been 
given to the wea to show cause. On a reference by the Magis- 
trate the Deputy Magistrate's, order was set aside as being mais oe 


Tum Queen v. Daya Das BHATTACHARJNE i pp. 


————, DISOHARGE OF .. Sas ee on App. 
See PRINCIPAL AND Surety. 


————, PRINGIPAL AND ... z oe M m 


See JURISDICTION. 


SURRENDER OF RIGHT OF PREEMPTION BEFORE SALE. 
See Manomepan Law, 


TAKING PLAINT OFF THE FILE. 
SONAMALD V. Supanam ROTTI aes App. 


TAXATION, ALLOWANOB FOR SUMMONS TO ATTEND App. 
See TAXATION or ATTORNEYS BLL or Costs. 


——-——-—— OF ATTORNEYS BILL OF COSTS— Attendance 
before Taxing Officer—Appearance of Attorney for several Par- 
ties—Allowance for Summons to attend Taxation.) Any work 
which an attorney does jointly for several parties together he can 
only make one charge for, and where he appears for any number 
of parties before the taxing officer at the taxation of the costs of 
a suit, he must be taken to represent them jointly, 

The Taxing officer should not issue separate summonses to 
different parties who appear by one attorney. 
Hergietta Kenny v. Tos ÁDNINISTRATOR GENERAL OP 


BENGAL „ea a aa ise re App. 

TAXING OFFICE, ATTENDANCE BEFORE cae App. 
See Taxation OF ATTORNEY'S BILE or Costs. 

TENANT ... TA one App. 


See LANDLORD AND THNANT. 


TENURE, SALEABLE ae ane ve 
See Lanp Let ror Purrosas or Livina. 


TESTIMONY, WEIGHT OF ere ron agi das 
See WILL. l 
THATOH, SUIT TO RECOVER A ... ass sea App. 


See Suatt Cause Court. 


THEFT oue obs ous oon App. 


See INVESTIGATION oF COMPLAINT, 
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TIMB GIVEN TO PRINOIPAL See se ete p 
See JURISDICTION. 
TITLE, DISPUTE OF LANDLORD'S, BY LESSER ... 
See Bymaan. 
1 MAURASI ace een aac eee een ete 


© See PRESUMPTION. 


TOTAL LOSS eos aoa oe! eve qee 
See INSURANOR. 


TRANSFER OF CRIMINAL CASE FROM MOFUSSIL COURT 
See Lerrens Parent 1865, c. 29. 


TO THE WIFE OF SECURITIES eae 
See Manomspan Law. 


TRANSACTIONS ULTRA VIRES ons one 
See Company. 


TREASON ae lis ee ste 
See Waarna War AGAINST THR QUEEN, 


TREASURE HIDDEN we van 
See Recuuation V or 1870. 


TRUST PROPERTY oo me oe E ii 
See Count Fess Acrt. 


ULTRA VIRES TRANSAOTIONS 
See COMPANY. 


UNDER-TENANTS, RIGHTS OF ... See ae App. 
Sep SALE FOR ARREARS oF GovBRNMENT REVENUE. 


UNREGISTERED DOCUMENT, INADMISSIBILITY OF, IN 
See REGISTRATION. 


VALUABLE CONSIDERATION, BONA FIDE HOLDER FOR 
See Huwpt, 


VENUE eee one ate eee App. 


See JURISDICTION, 


WAGING WAR AGAINST THE QUEEN—Summing up to Asses- 
sors by the is E Conspiracy to nae War— Treason—Misprision 
of Treason—Limiiaiion of Period of Prosecution— Documents, 
Admissibility of, in Evidence—Penal Code oa XLV of 1860), 
8. 121—-Code of Criminal Procedure (Act F of 1861), 8. 379 
—7 Will. IlI, c. 3, 3. 6. 6 

Although the Code of Criminal Procedure does not expressly 
provide for summing up of the evidence in a trial with the aid of 
assessors, there is nothing in the Code to prevent a Judge from 
summing up the evidence to the assessors. 

Where one of the two assessors says that he thinks it proved 
that a war was waged against the Queen, that there was a conspi- 
racy to carry on that war, and that the prisoner is guilty of all the 
acts charged, and the other assessor concurs with him, it cannot 
be said that the assessors have given no reason for their opinion. 

The offence of engaging in a conspiracy to wage war, and that 
of abetting the waging of war against the Queen, under section 121 
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of the Indian Penal Code are offences under the Penal Code only, 
and are not treason or misprision of treason; and therefore the 
provisions of the Statute 7, Will. UI, e. 3, s. 5, are not applicable. 

The Gazette of India, or Calcutta Gazette, containing official 
letters on the subject of hostilities between the British Crown and 
Mahomedan fanatics on the frontier, were richtly admitted in evi- 
dence under sections 6 and 8 of Act II of 1855 (1), as preof of 
the commencement, continuation, and determination of hostilities. 
Similarly, undera ection 6, a printed letter from the Secretary to 
the Government of the Punjab to the Secretary to the Govern- 
ment of India was properly resorted to by the Co 
as a document of reference, 

It was not necessary that these documents should be interpreted 
to the prisoner. It was sufficient that the purposes for which they 
were put in were explained. 

‘Tae QUEN v. AMIRUDDIN vee ‘ia eee ees 


A ead EVIDENCE, DISCHARGE OF ACCUSED PHRSON 


See CHARGE. 


WEIGHT OF TESTIMONY | tas ina kia ies 
See Wix. 


WHIPPING — Indian Penal Code (Act XLV of 1860 )-—— Criminal 
Procedure Code (Act XXY of 1861) 8. 46—Act VI of 1864.] 
Where the prisoner was convicted by the Magistrate of three dis- 
tinct and separate offences, and was sentenced to a month's impri- 
sonment for the offence of wron confinement under section 
342, six months’ imprisonment for the offence of voluntaril 
causing grievous hurt under section 325, and to whipping wit 
twenty stripes for the offence of.theft, under section 378, of the 
Indian Penal Code, it was held ( Kemp and Phear, JJ., dissenting’) 
that the sentence was legal. 

Where a person is convicted at the same time of two or more 
offences punishable under the Indian Penal Code, keld (Kemp and 
Phear, JS. dissenting) that it is lawful for the Court, in addition 
to the penalties prescribed by the Penal Code, to sentence the 
prisoner to whipping. 

Nassir v, Chunder (1) not followed, 


MANIRUDDIN V. GAUR CHANDRA ŠHAMADAR i ok 
WIDOW eae s.. sbi oan aque ran wee 
See Hixov Law. 
ir TEER ALIENATION BY eve eas eee aoe sts 


See Hiınpo Law. 


——, RIGHT ORHINDU HEIR EXPECTANT ON DEATH 
OF ... es 


ett s.t aor + ett ete 


See SALE IN EXROUTION, 


WIFE, TRANSFER OF SECURITIES TO aes ies 
See Manomspan Law. 

WILL. See Hmwou Wuar. 

Power to t, Proof of—Weight of Testimony—Hand- 
writing.| By will dated in 1837, a testator directed his property 
to be held in a particular way, and gave his widow power to adopt. 
In 1848, she adopted a son under the will, with the knowledge of 
the members of the family, and the will was, for a period of 
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twenty-seven years, generally recognized and acted on by the 
test ator’s family, The Fadicial Corante: held Gaveuing the 
decree of the sg: papell in accordance with the finding of the 
Principal Sudder Ameen, that the will was proved. 

Where a will was executed by the testator signing with the 
Bengali letter “M.,” and it was ed that the testator being in 
very weak health, the firm way im which the “M.” was written 
threw discredit upon it, the Judicial Committee preferred the 
decision of the native Judge on this point to that of the English 
Judges of the High Court, and expressed doubt as to the value of 
ne style of such writing as evidence in favour of the will being 
orged. 

eee Naru Hanparn v. Jacenpra Nara Harag ... 


WINDING-UP ORDER—Company—Atachment of Property of 


Company— Sale in Execution—Indian Companies Act X of 1866-— 
Bigh Court—Eztraordinary Civil Jurisdiction—Letters Patent, 
cl. 18.] On 25th October 1870, a petition for the winding-up of 
the B. T. E. Company of Assam was presented to the Uourt of 
Chancery in England, by one of the shareholders of the Company ; 
and a provisional liquidator was appointed. On 5th November, 
nt an extraordinary Meeting of the Company, it was resolved 
that the Company should be wound up, and liquidators were 
appointed. On 12th November, the petition for winding-up came on 

for hearing, and an order was made that the voluntary winding-u 

should continue subject to the supervision of the Court. On 18t 
November, by deed under hands and seals of the liquidators, M. 
was appointed their attorney in India. On 27th October, certain 
immovenble properties in Assam belonging to the Company were 
attached in execution of decrees in certain suits in the Court of 
the Moonsiff of Debroghur. On 9th December the properties 
were put up for sale, an paces at prices which it was alleged 
were considerably under their value, Applications were made in 
the Moonsiff's Court at Debroghur by the purchasers for confirma- 
tion of the sales, which applications were opposed by M., and 
ending the Moonsiff’s decision, an application was made to the 
Deputy Commissioner of Luckimpore for an order to stay all pro- 
ceedings in the decree-suita on the ground of the order for wind- 
ing-up the Company of 12th November, which application was 
refused on 16th February 1871. On 16th February 1871, the 
Moonsiff made on order confirming the sales. M. thereupon 
petitioned the High Court for the removal of the suits from Assam 
to the High Court to be tried in its extraordinary original civil 
jurisdiction, on the ground that no appeal would lie against the 
order of 15th February, refusing to stay the proceedings in the 
suits; and that if an appeal should be preferred to the Deputy 
Commissioner from the order of the Moonsiff confirming the sales, 
his decision would be final. The application was opposed on 
behalf of the purchasers. Held, the Moonsiff not having had 
notice of the winding-up order of 12th November, had power to 
sel] the property on 9th December, and the sale having actually 
taken place, and there being nothing to show that there was any 
irregularity in the proceedings, the High Court would have no 
power if the cases were brought down to set aside the sale. This, 
therefore, was not a proper case for the exercise of the power 
o the High Court possesses under clause 13 of the Letters 

atent, 

Ix roe Marrer or Dgogsgs Suits In THE CourrT or Moon- 
SIFP OF DBBROGHUR.., des tee vee vee 
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BENGAL LAW REPORTS. 


APPELLATE CIVIL. 


Before Mr. Justice Bayley and Mr. Justice Panl. 


NITTIANAND GHOSE (Dersnpanr) v. KRISHNA DYAL 
GHOSE (Prarmrir.)* 


Hindu Law— Sudra <Adoption— Ceremonies. 


A Hindu, Sudra, adopted the plaintiff, his brother's son, in 1247 (1840), who 
upon the death of his adoptive father performed his sradh, and obtained posses- 
sion of all his property as such adopted son. The adoption had not been ques- 


- tioned, except in 1256 (1849), when the defendant sued the plaintiff, who was 


then still a minor, through his guardian, and obtained possession from the plaint- 
iff of certain of the property of the deceased, on the ground that the adoption 
was invalid, The plaintiff now, within twelve years of such dispossession, sued 
to recover possession, stating that the deeree in the former suit had been 
obtained by the defendant in collusion with the guardian, The defence was 
that the adoption was invalid, the proper ceremonies not having been per- 
formed. The Court refused to entertain such defence. 

Per Baruxy, J.—Ceremonies which are necessary to be observed for a valid 
adoption among Hindus of the superior classes are not necessary in the case 
of an adoption by a Sudra. In the case of adoption by a Sudra of a brother's 
gon, mere giving and taking may be sufficient to make the adoption valid (1). 


Tue plaintiff sued one Nittianand Ghose, as defendant in 
possession, and others, to recover possession of a 13 gundas 1 
cowri and 1 krant share out of the two annas belonging to his 
(the plaintiff's). father Nimai Sundar Ghose. “The plaintiff 


* Special Appeal, No. 2591 of 1870, from a decree of the Subordinate 
Judge of Rajshahye, dated the 12th September 1870, reversing a decree of 
the Moonsiff of that district, dated the 26th April 1870. 


(1) But see case of Bhairabnath Sye v. Mahes Chandra Bhadury, 4 B. L. 
R., A. C., 162, 
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alleged that he was adopted by Nimai Sundar in the month of 
Pash 1247 (1840); that after his father’s death, he inherited ali his 
property, and was in possession of it up to the month of Chai- 
tra 1264 (1857), when he was dispossessed of the property in suit 
by Nittianand Ghose; that Nittianand had, during his minority, 
brought a suit against one Gabind Prasad, styling him as the 
plaintiff’s guardian, and, in collusion with him, he obtained a 
decree for, and got possession of, the property in dispute. The 
defence set up was @ denial of the plaintiff’s adoption, and that 
the suit was barred by lapse of time, and by section 2 of Act 
VIII of 1859 as the subject-matter of the suit was res adjudicata. 

The Moonsiff fixed five issues, one of which was whether the 
adoption of the plaintiff was valid or not. On this issue the Moon- 
siff held that because the adoption, as proved by the plaintiff, 
took place on the 5th day after his birth, before the purification 
of his mother, it was invalid according to Hindu law. He 
also held that as some of the witnesses declared the plaintiff to be 
Pushi putra while the plaintiff himself said he was a Dattak 
putra, the adoption was invalid. He was of opinion that the 
Hindu law made a distinction between a Pushi putra and a 
Dattak putra. The Moonsiff over-ruled the objections of the 
defendant as to limitation and res adjudicata, but dismissed the 
plaintiff ’s suit, because he had failed to prove legal adoption. 

The plaintiff appealed against this decree to the Subordinate 
Judge, There was no appeal on the part of the defendant against 
the decree of the Moonsiff overruling his pleas of limitation 
and yes adjudicata, but, on the last day of the hearing of the 
plaintiffs appeal, the defendant Nittianand Ghose preferred a 
cross-appeal on these points, which was not entertained by the 
Subordinate Judge. 

On the question of adoption the Subordinate Judge decided 
in favor of the plaintiff’ Upon the evidence he held that the 
fact of adoption was proved. As to its validity the Judge 
observed :—“ The remark made by the Moonsiff to the effect 
“that the plaintiff could not have been adopted in a state of jan- 
‘maaushuchi, or impurity consequent upon his birth, 
es ; ; : does not seem to have any force. For, 
“according to the Hindu shastras, the giving away of a child for 
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“adoption at the time of his birth and in a state of aushuchi or 


“impurity does not vitiate his adoption, but, on the contrary, a 
“child who is given away for adoption, immediately after its 
“ birth, and within the prescribed period of impurity, is termed 
“a bond fide adopted son, and the impurity caused by his birth 
“does not stand in the way of hisadoption.” Further, the Court 
below said :—“ According to the precedents of the High Court and 
“the Hindu shastras, itis not necessary for Sudras to perform any 
“ ceremony for the purpose of giving and receiving a child in 
“adoption; but the mere gift and acceptance of a child for such 
“ purpose render the adoption valid. The objection raised by 
“the defendant Nittianand Ghose cannot be admitted by the 
“Court. The remark made by the Moonsiff that, while some 
“of the plaintiff’s witnesses call him a pushi putra, others style 
“him a dattak putra is not fit to be endorsed. For a pushi 
“nutra and dattak putra are one and the same thing, and there 
“is no difference between them.” 

Against this judgment, the defendant, Nittianand Ghose, pre- 
ferred a special appeal to the High Court. 


Baboos Mahini Mohan Roy and Iswar Chandra Chucherbutty 
for the appellant contended— 


lsti—That the suit was barred under section 2, Act VIII 
of 1859, as the subject-matter of the present action had already 
been adjudicated on in a previous litigation brought by the 
defendant Nittianand Ghose against Gabind Prasad Mozoomdar 
and others. Gabind Prasad defended this suit as guardian of the 
adopted son, and raised the very question of the validity of the 
adoption at issue in the present case, and a decision was passed 
declaring such adoption to be invalid. : 

2nd.—That the claim of the plaintiff was barred by the law 
of limitation, as the suit had been instituted after six years from 
the date of the decree against Gabind Prasad by which the 
defendant came into possession, and 

3rd.—That the Court below was entirely wrong in sup- 
posing that, in the case of an adoption by a Sudra, no cere- 
monies were necessary to be performed, and that the mere giving 
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o a and taking of the boy were sufficient to make the adoption valid. 
i ecorgi In support of this argument he cited the case of Bhairabnath Sye 


v. v. Mahes Chandra Bhadury (1), and quoted Shama Charan’s 


KRISHNA 


Dyar Guosz. Vyavasta Darpana, page 885, Vyavastas, 580, 582. 


Baboo Iswar Chandra Chuckerbutty on the same side referred 
to the Dattaka Mimansa, section 6, verse 56, as showing that the 
validity of an adoption depended on the proper observance of 
ceremonies, and to the Dattaka Chandrika, section 2, verse 32, as 
showing that there-was no distinction between Sudras and 
other castes as regards ceremonies in adoption. | 


Baboo Lakhi’ Charan Bose for the respondent was not called 
upon. 


BAYLEY, J.—I am of opinion that this special appeal must be 
dismissed with costs. The main question raised before us is 
that the mere giving and taking of the son was not sufficient 
for the purposes of adoption, and that there is no proof on the 
record of the performance of those ceremonies which are re- 
quired by the Hindu law to give validity to the adoption in 
this case, which is admitted to be one of a Sudra. 

Another point raised is that the suit is barred by limitation. 
I think it is sufficient for the purposes of this appeal to deal 
with the first pomt only. 

Now, it is clear that the adoption was made in 1247 (1840). 

Tt is also clear that this suit has been brought 30 years after- 
wards. It is also admitted that there was no dispute in 
regard to this property until the year 1256 (1849), or, in other 
words that, from the year 1247 (1840) down to the year 1256 
(1849), there was an uninterrupted enjoyment of all the rights 
that belong to an adopted son by the adopted son in this case, 
and itis not denied that the funeral rites of the father were 
performed by this adopted boy. It is urged that these funeral 
rites might just as well be performed by the other members of 
the family, but this is rather begging the question. Everybody 


(1) 4B. L, R., A, 0., 162. 
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knows that the Sapindas are entitled to perform the funeral 
ceremonies, but it is equally known that an adopted son fully 
represents the son of the father; and that on the ground of this 
very representation, he it is who is ordinarily looked to for the 
performance gf the funeral rites of the adoptive father. 

We are referred to the case of Bhairabnath Sye v. Mahes 
Chandra Bhadury (1) decided by Mr. Justice Loch and myself, 
but I think that that case has no bearing upon the question at 
issue in this case. In that case although the objection taken 
was that a Sudra adoption is not valid in the absence of certain 
ceremonies enjoined by the Hindu law, we found that such 


` ceremonies had been performed (2). It is then ingeniously re- 


marked that in that case we gave our opinion that the perfor- 
mance of those ceremonies was necessary to render the adop- 
tion valid, but we did not express that opinion with regard 
to the necessity of the Hindu law, but only with reference 
to the facts of the case. We substantially said there that it 
was unnecessary to go into the question whether the cere- 
monies were absolutely requisite or not, because they were per- 
formed in that case, and were referred to as having been per- 
formed. On the other hand, we have not been pointed out any 
decision, nor are we aware of any authority ruling that the 
same. ceremonies, which are necessary to be observed in the case 
of an adoption in the superior classes, are also necessary in the 
case of an adoption by a Sudra. In addition to this we have 
this prominent fact in the present case that the adopted son is a 
brother’s son, a member of the same family, in regard to whom 
the mere giving and taking may .be sufficient to give validity to 
the adoption, which has been called into question after the lapse of 
so long a time, in the course of which the question as to whether 
the necessary ceremonies were performed or not was never raised. 
The presumption therefore is that all that was necessary to 
render the adoption valid had been performed, and with this 
presumption on the one side it entirely lies upon the opposite 


(1) 4B. L. Ro A.C, 162. ` (2) But see the case of Bhairabnath 
; ` Sye v. Mahes Chandra Bhaduri, 4 
B. L. R., A. O., 162. 
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party to rebut it. Now what do we find that rebuttal consists of? 
We have a clear finding of fact by the Subordinate Judge below 
in the following words :—“ The defendant has not been able to 
“ adduce any oral and documentary evidence to show that the 
“plaintiff is not an adopted son, and is not in pogsession of the 
“other properties left by Nimai and also to substantiate his 
“ own pleas.” 

Under these circumstances, we think we should be wrong if 
now after the lapse of so many years when the adopted son has 
been recognized as such by all the members of. the family, has 
performed the funeral rites and succeeded to the property of his 
father, we were to declare the invalidity of his position as adopt- 
ed son. 

In this view we think it is needless to go into the question of 
limitation. It is sufficient to say that the suit has been brought 
within twelve years from the date of the alleged dispossession. 
The special appeal is dismissed with costs. 


PAUL, J.—I concur. I consider the decision of the Subordi- 
nate Judge to be a sensible and a careful judgment. Without 
dwelling at present on the question of Hindu law raised, I 
think that question does not arise in the present case, because 
it is clear that on the death of Nimai the plaintiff was, by 
consent of all the male members of the family, allowed to 
perform the sradh of Nimai and to succeed and get into 
possession of all the properties left by Nimai, Under such 
circumstances it would be apparently unjust, and an extremely 
hard case, if the defendant is now allowed to raise questions in 
regard to property which by common consent of all the members 
had been allowed to the plaintiff on the death of Nimai. 

With regard to.the question of limitation, I have to observe 
that it has been found by the lower Appellate Court that the 
former suit was a fraudulent suit, inasmuch as Gabind was not 
the proper guardian of Nimai. That being so, the decree is 
not binding, and limitation commences to run from the date of 
dispossession which is within twelve years of the present suit. 


Appeal dismissed. 


et et 
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[APPELLATE CRIMINAL. ] 


e 
Before Mr. Justice Norman, Offg. Chief Justice, and Mr. Justice Ainslie. 
TAKI MAHOMED MANDAL v. KRISHNA NATH RAI anv orasns.* 


CHO! dismissal of for Default—-Discharge of an Accused Person for Want — 


of Evidence. 


In answer to a reference from a Sessions Judge, the Court were of opinion 
that, in a case where the accused has been duly summoned or arrested under 
a warrant, and is present to meet any charge, and the complainant and his 
witnesses negligently fail to appear against him, if it be not shown to the 
Magistrate that the case ia one in which he ought to adjourn the inquiry ander 
section 224, Code of Criminal Procedure, the accused person ought to be 
discharged. But also held that the question did not arise under the circum- 
stances of the case, and the case must go back to the Magistrate for investi- 
gation, 


THIS case was referred to the High Court under the follow- 
ing circumstances :— 

The prosecutor brought a charge of wrongful confinement, 
which was triable under Chapter XIV of the Criminal Procedure 
Code, against the accused. 

The Deputy Magistrate dismissed the case, because the prose- 

cutor and his witnesses were not present when the case was 
called on for trial. 
The Judge considered that it had been held more than once 
that, as a charge of that description would render the prisoner 
liable to imprisonment for more than six months, the Deputy 
Magistrate had not the power to dismiss the case for the reason 
stated. ® 

The Deputy Magistrate stated, m explanation of his order 
of dismissal, that his order was not illegal, but was in accord- 
ance with the order of the High Court, dated 2nd March 1870, 


* Reference to the High Court, under section 434 of the Code of Criminal 
Procedure, by the Officiating Sessions Judge of Jessore, in his letter No. 43, 
dated the 10th March 1871. 
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in the case of The Queen v. Abdul Biswas (1), which case 
also he, the Deputy Magistrate, haa dismissed for the non- 
attendance of the prosecutor and his witnesses. 


(1) Before Mr. Justice Loch and Justice Str 


© P. Hobhouse, Bart. 


THE QUEEN v. ABDUL BISWAS anp 
OTHERS. * 


The 2nd March 1870. 


Ix this case the complainants prefer- 
red a charge against the accused under 
sections 148 and 342 of the Indian 
Penal Code, for wrongfully and unlaw- 
fully confining them. 

The case was referred on the 13th 
December by the Magistrate of Jessore 
to the Deputy Magistrate of that place, 
who on that day ordered that recog- 
nizances should be taken from the par- 
ties, and fixed 28rd December for the 
trial of the case. The complainants 
being absent on ‘the 28rd December, 
the Deputy Magistrate struck off the 
case, and discharged the defendants. 

Subsequently the complainants appli- 
ed to the Magistrate, praying that their 
evidence might be heard, and the case 
tried, whereupon the Magistrate called 
for an explanation from the Deputy 
Magistgate, and referred the case to the 
High Court, stating that the order was 
an erroneous order, for, the case being 
triable under Chapter XIV, the Deputy 
Magistrate should have forfeited com- 
plainant’s recognizances, but should not 
have dismissed the case. - 

On the above grounds, he recom- 
mended that the Deputy Magistrate 
should be directed to te-hear the cause. 

The Deputy Magistrate, in submit- 
ting an explanation to the Magistrate, 
stated that the defendants werecharged 
with offences under sections 143 and 
$42, Indian Penal Code. Though the 
offence under section 342 is punishable 


with imprisonment exceeding six 
months, the offence under section 143 
is punishable with infrisonment not 
exceeding six months, and for which 
a summons may ordinarily be issued ; 
and that upon the day appointed for 
the appearance of the accused person, 
the complainant did not appear, and, 
the witnesses also not being present, 
the case was struck off. 


Hoxnovss, J. (after stating the facts 


briefly).—It is said that the Deputy 
Magistrate should rather have estreat- 
ed the complainant’srecognizances. We 
suppose it is meant to be said that he 
should, by this way or by some other, 
have compelled the complainant and 
his witnesses to come into Court, and 
should then have proceeded with and 
concluded the trial. 

But if a complainant and his witnesses 
do not attend on the day fixed for the 
trial, the order of the Magistrate, dis- 
charging the accused, even if it be not 
warranted by the Procedure Code, is 
certainly not an order with which we 


‘should think it right to interfere under 


the extraordinary power of revision 
given tous. We think the order may 
stand. 

Loon, J.—The reference appears to 
me to be unnecessary. There has 
been no trial. The accused was simply 
discharged because the complainant 
and his witnesses were not in attend- 
ance on the day fixed for the trial, 
and the order made by the Deputy 
Magistrate does not appear to be ille- 
gal. He might, it is true, have escheat- 
ed the recognizances of the complain- 
ant and his witnesses. The record 
may be returned. 


* Reference under Soction 484 of the Code of Criminal Procedure by the Sessions Judg 


of Jessore, 


of 


” 
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On receiving this explanation, the Judge, on the 18th March 
1871, recorded the following remarks :— 

The Magistrate has given very good grounds for his proceed- 
ing in the explanation’ herewith; but as the ruling he quotes 
appears to me to clash with the High Court ruling of 24th 
August 1868 (1), as well as with that of 10th July 1869 (2), 
I am of opinion that these remarks -must be sent on to the High 


Court. 


(1) Before Mr. Justice Loch and Mr. Justice 
Glover. 


The 24th August 1868. 


THE QUEEN- o. BHAGABATI SUTHRAN 
AND OTHERS.* 


JUDGMENT was delivered by 


Guovsz, J.—The Deputy Magis- 
trate’s order of the 18th of May, dis- 
missing the complaint, under section 
269 of the Criminal Procedure Code, 
is clearly illegal. 

The charge made was one of cri- 
minal misappropriation, in which the 
Deputy Magistrate exercised the dis- 
cretion allowed him by section 248 of 
the Code, and issued a summons, in the 
first instance, against the persons com- 
plained against, instead of a warrant. 

But the mere fact of a summons 
having been issued did not bring the 
case within the purview of Chapter 
XV of the Code, or allow the Deputy 
Magistrate to dismiss the complaint 
under section 259, because the com- 
plainants do not appear on the day ap- 
pointed. The case remained subject 
to the rules laid down in Chapter XIV 
of the Code, and there is no provision 
“in thet chapter for the dismissal of 
complaints on account of non-sttend- 
ance of complainants. 


The Deputy Magistrate's order is 
therefore quashed, and the charge will 


‘be proceeded with in the usual course. 


(2) Before Mr. Justice L. 8. Jackson and Mr. 
Justice Markby. 


The 10th July 1869. 
THE QUEEN v. BIDUR GHOSE.* 


Tus facts of this case were as fol- 
lows :—~One Dhan Chang, on the 18th 
March, complained ot the Chattak 
police station, that Bidur Ghose, 
Sheikh Adil, and others, had wrongfully 
confined his relative Lochan Chang 
for the purpose of extorting money. 
The police entered the case under 
section $42, and though they reported 
if true, sent it up in B. form, as they 
said it was not proved. On Aprif 1st, 
the Acting Magistrate, Mr. Peterson, 
ordered the papers to be filed, but on 
April 2nd, Lochan Chang himself 
presentéd a petition, stating that he 
had been confined in various places to 
make him pay his rent, and having 
been released by the police, now 
brought a charge ynder sections 342 
and 347. 

The police reports were examined, 
and on April 6th, the deposition on 
oath of Lochan was taken, and sum- 


* Reference under section 484 of the Code of Criminal Procedure and Circular Order, 
No, 18, dated the 15th July 1858, by the Sessions Judge of Beerbhoom. 


t Reference under section 484 of the Code 


of Criminal Procedure and Circular Order 


No. 18, dated the 15th July 1858, by the Sessions Judge of Sylhet. 
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__ ut. NORMAN, J.—The point referred to the High Court in this 

Tazı Mano- case is whether a Deputy Magistrate, in dealing with a charge 

Kenna Of Wrongful confinement under section 342 of the Indian Penal 
Natu Rat. 


Code, under Chapter XIV of the Code of Criminal Procedure, 


has power to discharge the accused if the prosecutor and witnesses 

are not present on the day fixed for the hearing. 
Notwithstanding the case cited— The Queen v. Bhagabati 

Suthran (1}—I think that there is no doubt but that, where the 


monse3 on five men, named Bidur, 
Mathan, Naru, Adil, and Bipari, were 
issued, and April 16th was fixed for 
the trial. 

On that day all the parties being. 
present, the case was made over to 
the Deputy Magistrate, who, on the 
17th and 19th, took the evidence of 
the prosecutor and his witnesses ; and 
on the 19th, holding the accused to 
bail, postponed the case till May 13th 
for the evidence of two persons whose 
evidence was considered necessary by 
the Court. 

On May 18th, he dismissed the case, 
and discharged the accused, because 
the complainant was not present. On 
that same day (May 18th), the com- 
plainant, Lochan Chang, applied to the 
Joint Magistrate (who was in charge 
of the current duties of the Judge's 
office) stating that he had been pre- 
sent all day in the Deputy Magistrate’s 
office, and that not his name, but 
that of Dhan Chang (the original in- 
formant at the police station) had 
A been called out, and because he had 

A ot answered it, the case had been dis- 
| AL missed. 
\© |The Sessions Judge of Sylhet, who 

f cred the case, considered there were 

' „three illegalities at least in the Deputy 

‘ Magistrate’s proceedings :— 

' (1) He had no power to dismiss, in 
> default of prosecution, a charge laid 
©’ under section 347. 

(2) Having taken the evidence of 







BX 


NƏT TOBE REMOVED ` 





a prosecutor, and postponed the case 
for the evidence of other parties to a 
future date, he had no power to dis- 
miss any case in default of prosecu- 
tion, the prosecutor having given his 
deposition in the presence of the 
accused; and having produced his wit- 
nesses, the case should then have been 
decided on its merits. 

(3) The prosecutor’s name entered 
on the fly leaf of the case was Dhan 
Chang, the actual prosecutor was 
Lochan Chang, and Lochan’s name 
ought to have been cried, not Dhan's. 
In the matter of calling the names, the 
Judge stated that he fully believed 
Lochan’s story, as it is corroborated 
by his subsequent behaviour and by 
the record. 

Under these circumstances he re- 
ferred the case to the High Court, 
under section 484, in order that the 
Deputy Magistrate's order of dismiss- 
al might be quashed. 

The irregular proceedings of the 
Deputy Magistrate, in delaying the 
examination of the witnesses from 
April 16th to 19th, were also noticed. 

The judgment of the High Court 
was delivered by 


Jackson, J.—We agree with the 
Magistrate and the Sessions Judge. 
We quash the order of the Deputy 
Magistrate, dismissing the complaint 
for default, and direct that he pro- 
ceed therewith according to law. 


(1) Ante, p. 9. 


* 
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accused, having been duly summoned or arrested under a warrant, 1871 

is present to meet any charge, and no evidence is forthcoming Tast Mano- 
against him, if it be not shown to the Magistrate that the case v. 


. . . t ; bs KRISHNA 
is one in which he ought to adjourn the inquiry under section 224, Narn Rar. 


the Magistratg is not only authorized, but is empowered, and in INN 
fact, required, to discharge such accused person. ue 

The case of the accused stands thus:—On the day of trial, LIBR 
only has no offence been proved, but there is no evidgyeQ we w 
which a Magistrate could possibly find that an offence hg A Nowe 


me 
art Se a, 


proved. x S. 
The point however does not arise on the facts AS: Tal: 

before us. On the 28th of December, a complaint a Lense ES 

have been preferred by the prosecutor to the officer in chapes iy ie ee 

of the police station, which resulted in an inquiry, which must/ / 

have been by order of the Magistrate, and a report that the- [ A 

charge of wrongful confinement was a false one. Dissatisfied 7 

with the result of the police inquiry, on the 16th of January 

the prosecutor made his complaint, under section 66, before the 

Joint Magistrate, who examined the prosecutor on the 17th, 

but his only order on that complaint was “ Let this be put 


- with the police papers.” There seems to be an order of the 


Joint Magistrate on the police report on the 16th, that witnesses 
should be in attendance on the 21st. 

On the 21st, the case was adjourned to the 28th. The com- 
plainant’s witnesses had been summoned, by what authority. I 
know not, and were in fact then in attendance. On the 28th, 
the case was made over to the Deputy Magistrate, who, in an 
order stating that he had no time to take up the case on that 
day, fixed the lst of February for hearing the complainant’s 
witnesses. On the Ist of February, the complainant and his 
witnesses ‘not being in attendance, the case was dismissed by the 
Deputy Magistrate. Down to this time, no summons or warrant 
had issued against the defendant. The Joint Magistrate did 
not decide that there was no sufficient ground for proceeding. - 
All that we know on that point is that the Joint Magistrate and 
the Deputy Magistrate between them have burked the case, and 
got rid of troublesome complainant. I think the Joj 
trate’s proceedings were illegal and oppressive. 





12 


1871 


BENGAL LAW REPORTS. (VOL. Vil. 


The law contemplates no such delays as those which the Joint 


Tant Mano- Maigstrate has interposed between the complaint and the adjudi- 


MED 
* Q. 
. KRISHNA 


Nara Rar. 


" cation upon such complaint. 

I do not think that section 180 was ever intended to enable 
the Magistrate in ordinary cases to examine witgesses in the 
absence of the accused. I do not say that a case may not be 
supposed in which such a course may be necessary. 

On the 17th of January with the police report and the ex- 
amination of the complainant before him, it is very difficult to 
see why the Joint Magistrate should not have proceeded at once 
to pass orders under section 67. The reference to the Subordi- 
nate Magistrate on the 28th must have been an additional cause 
of vexation and expense to the unfortunate complainant. 

Delay in the adjudication upon complaints in small criminal 
cases 18 a great hardship to poor people, who may be debarred 
from resorting to Courts of Justice by finding that the remedy 
is an evil more grievous than the wrong. 

The complainant had, and has, a right to an adjudication under 
section 67, upon the point whether, in the judgment of the 


.Magistrate, there is sufficient ground for proceeding, I think 


it may very well be that the complamant’s absence on the day 


_ of hearing may have been caused by the utter weariness of 


hanging about the police station in the first place, and the Court 
afterwards, with his witnesses, in the hope of getting a proper 
hearing. 

I think the Joint Magistrate should be directed to restore the 
case to his own file, and to do now what he ought to have done 
at latest within a few days after the 31st of last December. 


AINSLIE, J.—It appears to me {that the question referred to 
this Court doeg not arise in this case. The Magistrate had not 
issued, nor had he made any order to issue, any warrant or sum- 
mons to bring the accused person before the Court. 

The matter was in that stage to which the provisions of sec- 
tion 180 of the Criminal Procedure Code apply. By section 249, 
as amended by Act VIII of 1869, the provisions of section 180 
are extended to cases triable by the Magistrate under Chap- 
ter XIV of the Code. The Magistrate had before him a report 
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by the police, on the charge preferred by the complainant at the 
police station, to the effect that it was a false charge. 

On the 16th of January 1871, he directed that a limited 
number of witnesses should be sent in for examination. Whether 
he had beforeghim at this time the complainant’s petition which 
bears date 4th Mach 1277, corresponding to the 16th January 
1871, is uncertain; but this isnot material. When the complainant 
had been examined on the 17th, he made an order that his com- 
plaint should be put up with the police papers, and as he made no 
further order on it, I think his order of the 16th must be taken 
as intended to be a sufficient. order in the matter, and as made 
under section 180, 

By the order of the 16th January, the 21st idem was fixed for 
-proceeding with the preliminary inquiry under section 180. 
Apparently no steps were taken to bring in the witnesses, and on 
the 2lat, the Magistrate made a further order that they should 
be summoned to attend on the 28th. 

On the 28th, certain witnesses attended under the summons; 
and on that day the Magistrate made over the case to the Deputy 
Magistrate, with instructions to satisfy himself by examining the 
witnesses whether there were sufficient grounds for proceeding 
further, and to go on with the case, or dismiss it summarily 
accordingly. On the same day, the Deputy Magistrate recorded 
an order to the effect that he was unable to proceed with the 
case on that day, and directed that the witnesses should be dis- 
charged on recognizances to appear again on the Ist of Febru- 
ary. On the lst of February the case was called on, but neither 
complainant nor witnesses were in attendance, and it was 
dismissed on default. Such being the facts, it appeare to me 
that the ruling quoted by the Sessions Judge, The Queen v. 
Bhagabatt Suthran (1), does not apply; stil, less does the 
ruling in The Queen v. Bidur Ghose (2) do so. 

This was a case in which the complaint had not been admitted: 
the issue of process against the accused was dependent on the 
Court being satisfied of the propriety of making any order in the 
matter. If the complainant negligently failed to appear and 


(1) Ante, p. 9. (2) Ante, p. 9. 
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satisfy the Court, there was nothing to make it incumbent on the 
Deputy Magistrate to proceed further with the complaint. But, 
under the circumstances of this case, I concur in thinking that 
the non-attendance of the complainant on the Ist February- 

ought not to have been treated as a wilful act of negligence, and 
that the Deputy Magistrate’ s order of that date, dismissing the 
complaint, should be set aside, 


[APPELLATE CIVIL.) 


Before Mr. Justice E. Jackson and Mr. Justice Mookerjee. 


ISHAN CHANDRA anv ornare (PrLaintirrs) v. BUJAN BIBI 
. (Derenpant)." 


Registration—Lease— Mortgage—Act XVI of 1864, ss, 13, 14. 


B. sued for possession of certain lands, on a contract embodied in a docu- 
ment which purported to grant B. possession of these lands for a period of six. 
years, on payment of Rs. 99. Held, that the document in question was 
not a lease, but an usufructuary mortgage, and that the consideration-money 
being less than Rs. 100, its registration under Act AVI of 1864 was merely 


optional (1). 

THE plaintiffs in this case sued the defondant for possession of 
certain lands, which had been assigned to them by a deed dated 
19th Sraban 1227 Maghi (August 3rd, 1820). 

The defendant denied the genuineness of the deed of 19th 
Sraban 1227 (August 3rd, 1820), and entirely repudiated the 
plaintiffs’ claim. 

There were only two issues fixed by the first Court: one was 
as to the genuineness of the deed of 19th Sraban 1227 (August 
3rd, 1820), andethe right of the plaintiffs to recover possession ; 
the other was as to the amount of mesne profits. The Moonsiff 
found upon the evidence in favor of the plaintiffs on both the 


* Special Appeal, No, 2211 of 1870, from a decree of the Additional Judge 
of Chittagong, dated the 21st July 1870, reversing a decree of the Moonsiff 
of that district, dated the 9th December 1869. 


(1) See Act VLI of 1871, ss. 17 & 18, 
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issues, but gave them a decree for a less amount of mesne profits 
than they claimed. 

In the Moonsiff’s Court, there was no question raised as to the 
admissibility in evidence of the deed of 19th Sraban 1227 ( August 
3rd, 1820) on fhe ground of its not being registered. 

Against the Moonsiff’s decree two appeals were preferred to 
the Judge:. one by the plaintiffs as to the portion of their claim 
disallowed; and the other by the defendant against the entire 
decree. 

In the appeal of the defendant it was urged before the Judge 
that the deed of 19th Sraban 1227 (August 3rd, 1820), which was 
the basis of the plaintiffs’ title, was a lease for six years, and there- 
fore a document the registration of which was compulsory; and 
as it was not registered, it could not be received in evidence. 

The Judge considering this argument to be valid, allowed the 
defendant’s appeal, and dismissed the plaintiffs’ suit. 

The following is a translation of the document in question :— 

“To Sri Ishan Chandra and Murari, sons of Brindaban Mahajan, 
decensed, residents of Duli Nogorsthani, written by Sri Hyder Ali, sou 
of Ranu, deceased, and by Srimati Sujan Bibi, wife of Hyder Ali, residents 
also of the above mentioned place—a six-year’s banduki patra or mort- 
gage-deed. 

(Parcels), 

‘Making in all a total quantity of 1 drone, 18 gandds and 2 kowris 
of land within the aforesaid boundaries, having a Austabad (or 
rental) of Rs. 27-7. We, in the presence of those assembled here, 
and on receiving from you all a sum of Rs. 99, mortgage the above 
to you,—f. e„ you all will enjoy and possess the said land, from the 
current year up to the year 1282 Maghi: If, during the said term, 
you all are in any way dispossessed of the land, then, according to the 
kabuliat of this date, we shall be responsible annually for 60 rupees 
7 annas, together with the Austabad of the zemimdar œ and if any loss 
arises by letting this land out to ryots, we shall also bear that. 

“On these conditions we execute this bandukt patra, or mortgage 
deed, for six years.” 

Against the judgment of the District Judge, the plaintiffs 
preferred a special appeal to the High Court. 


Baboo Akhil Chandra Sen, for the appellants, contended 
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that, as the document was executed before Act XVI of 1864 
came into operation, the point of its inadmissibility in evi- 
dence for non-registration did not arise; and, secondly, that, 
if the document did come under the operation of the Act, the 
construction put on it by the Court below wag wrong. He 
contended that the deed was not a lease, but an usufructuary 
mortgage, because there was no reservation of rent, and, there- 
fore, as it only affected an interest in land of a value less than 
rupees 100, its registration was optional. 


Mr. G. A. Twidale, for the respondent, argued upon the 
construction of the document that it was a lease, and not an 
usufructuary mortgage. He contended that, if the document be 
construed to be an usufructuary mortgage, it still would come 
under the definition of a lease, for there was possession and use 
conveyed by it for a determinate period of six years on a 
consideration of rupees 99, which would represent, as it were, 
the total rent for those six years. For the purpose of the © 
Registration Act, there really was no difference between a 
lease and an usufructuary mortgage. He also urged that, even 
if the document be allowed to be a mortgage deed, yet, as the 
value of the interest in land affected by it was above Rs. 100, 
its registration was compulsory, and, not being registered, it 
was not admissible in evidence. He attempted to.show that the 
value was above Rs. 100 by referring to the stamp on which the 
deed was written. In support of this view he quoted section 14 
of Act XVI of 1864, which enacted that the value indicated 
by the stamp on which the contract is written, is to be taken to 
be the value of the interest in immoveable property affected by 
the deed. By Act X of 1862, a stamp of Re. 1 would answer for 
a mortgage-deed of land of the value of Rs. 100. 


The judgment of the Court was delivered by 


MOOKERJEE, J.—The only point submitted for consideration 
in this special appeal is, whether the Judge was right in reject- 
ing the document, on which the suit was based, for want of’ 
registration. ‘The Judge considers that, although the document 
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is described ns a bandaknama, yet as possession is given to the 
plaintiffs for six years on payment of a certain sum of money 
recited in that document, the document should be considered 
„28 a lease, and not an usufructuary mortgage. He says—‘¢ There 
“ was then a, transfer, or the deed in question purported to 
“ oreate a transfer, for six years of immoveable property, and 
“the transfer cannot, I consider, be described aa not being a 
“lease, The transaction represented by the deed is a tempor- 
“ary transfer of land in consideration of the receipt of a 
‘“ certain sum of money, and differs only from the mere ordinary 
“ form of lease in the money equivalent being paid in a lump 
“sum in advance, instead of by yearly payments in arrear,” 
We have carefully perused the document. We find there is 
nothing to show that it is a lease, there being no stipulation 
for payment of any rent. The document appears to be a 
common bhagbandak or usufructuary mortgage of the property 
given to the plaintiffs by the defendant for a loan of Rs. 99. 
It is distinctly termed a bandaknama, and all the conditions 
contained in that deed show that the defendant, in consideration 
of the loan that he received from the plaintiffs, ‘agreed that 
this property should remain in the hands of the plaintiffs for 
a term of six years, by which time, it appears, it was understood 
that the whole of this amount would be liquidated. There is 
no stipulation for payment of rent, and there is no statement 
that the sum of 99 rupees received was the rent for six years. 
I can see no difference between this deed and a bhagbandak 
or usufructuary mortgage. 

Now if this is a mortgage, and the amount advanced is only 
99 rupees, then under section 13, as well as under section 16, 
Act XVI of 1864, registration was merely optional, and the 
Judge was not might in refusing to admit thee document as 
evidence in the case. Section 13 says: “ No instrument being 
“a deed of gift of immoveable property, no lease of immove- 
“able property for any period exceeding one year, no instru- 
“ ment (other than a deed of gift or lease as aforesaid) which 
“: purports or operates to create, declare, transfer, or extinguish 
“any right, title, or interest of the value of 100 rupees or 
“ upwards in any immoveable property, and no instrument which 
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“acknowledges the receipt or payment of any consideration on 
“ account of the creation, declaration, transfer, or extinction, of 
“ any right, title, or interest as above, of such value as aforesaid, 
“in any immoveable property, shall be received in evidence, 
“in any civil proceeding in any Court or shall be acted on by 
“any public officer, if such instrament shall have been executed 
“on or after the date on which this Act shall come into opera- 
“ tion, &e.” 

This appears to me to be a creation of a right in the plaintiffs 
to hold this property in their possession for a term of six years 
in consideration of Rs. 99 advanced by the plaintiffs to the 
defendant. I think therefore that the document is not a lease, 
but it is an usufructuary mortgage, and being a mortgage below 
Rs. 100, its registration was not compulsory, but optional. 

It is contended that section 14 enacts that, “the value of 
“ the right, title, or interest in any immoveable property created, 
“ declared, transferred, or extinguished by any instrument, shall 
“ be taken to be the value indicated by the stamp affixed thereto 
“ or impressed thereon under Act X of 1862.” That the stamp 
on which this document is engrossed being of the value of 
1 rupee, the value of the right created must be, according .to 
this section, considered to be of the value of above 100 rupees, 
and that therefore, even if it be a mortgage, it ought to have 
been registered, and could not be received in evidence not 


having been duly registered under this law. But it appears 


to me that, looking to Act X of 1862, the Stamp law then 
in force, the stamp requisite for such a mortgage-deed would 
be a stamp of 8 annas, and not Re. 1. The amount of the 
loan is also clearly stated in the document to be Rs. 99. This 
section does not appear to apply to cases where the value of 
the right is distinctly stated in the instrament which creates 
that right. But it appears to me that this section contemplates 
only cases where there is no fixed or definite value of the 
interest created stated in the deed, For the purposes of this Act, 
the Legislature have laid down that the stamp on which such a 
deed is engrossed, shall be taken to indicate the value of the 


` interest created. It cannot be disputed that this mortgage could 


have been engrossed on a stamp of 8 annas, the amount of the 
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sun advanced being Rs. 99, according to clause 12, Schedule A 
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of Act X of 1862; and if either from the ignorance of the a ANS 


Stamp law, or from the fact that 8-anna stamps were not then 
available, the parties engrossed the deed on a higher stamp, I 
think it cannot be contended that merely from the circumstance 
of the stamp used being a stamp used for a transfer of an 
interest of the value of a sum above Rs. 100, the deed becomes a 
deed, registration of which is compulsory under Act XVI of 
1864. I think therefore that the deed being a mortgage deed, 
and that mortgage being for a sum less than Rs. 100, the regis- 
tration of such a deed was optional, and the fact of its not 
having been registered does not render it inadmissible in evid- 
ence in the cause. 

The case is therefore remanded to the Court of the district 
Judge for a decision on the merits. i 


Costs to abide the result. 


Before Mr. Justice E. Jackson, and Mr. Justice Mookerjee. 


BRAJA KISHOR SURMA (Prartirr) v. KIRTI CHANDRA 
SURMA (DerrsspaxT)." 
Mahomedan Law—Right of Pre-emption—Surrender of the Right 
before Sals. 
Where an offer of sale was made to a pre-emptor, and he refused to avail 


himself of it, and consented to a sale to a stranger, keld that, after a sale toa 
stranger, he could not set up his right of pre-emption. 


Tue plaintiff in this case brought this action to enforce his 
right of pre-emption with respect to a certain piece of land. 
The defendant answered, that the plaintiff had not observed the 
preliminaries of tulub-mawasabat and tulub-ishhad ; thatthe vendor 
had offered to sell the land to the plaintiff, who Bad refused to 
purchase the same; and after such refusal he had purchased it. 

The Moonsiff laid down two issues :— 

1. “ Whether the plaintiff has satisfied all the preliminaries 


* Special Appeal, No. 1462 of 1870, from a decree of the Subordinate 
Judge of Sylhet, dated the 26th April 1870, affirming a decree of the Moonsifl 
of that district, dated the 81st January 1870. 


v, 
Scuya BiBi, 


1871 


March 9. 
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1871 = necessary to be performed before asserting a right of pre- 
Braga Krsnon ¢ emption.” 
ieas 2. ‘ Whether at the time of the purchase in queen the 
cau Maia “ plaintiff had or had not refused to purchase the property.” 

On the first issue the Moonsiff held that the evidence adduced 
did not establish that the preliminaries of tulud-mawasabat and 
tulub-ishhad, had been duly performed. 

On the second issue the Court decided that the defendant 
had satisfactorily proved that his vendor had first made the 
offer of sale to the plaintiff, who deliberately refused to avail 
himself of his right of pre-emption, and expressly consented to 
a sale to a stranger. The Court was of opinion that upon such 
refusal the plamtiff could not claim to exercise his right after the 
property had been sold to another person, and dismissed the suit. 

The plaintiff appealed against the Moonsiff’s decision, and among 
other grounds as to sufficiency and credibility of the. evidence 
adduced on both sides, and the findings of the Court below based 
uponit, he urged in appeal that, assuming the fact of the plaintiff’s 
refusal to purchase when asked to doso by the defendants’ vendor to 
be true, yet it did not amount to a waiver of the right of pre- 
emption. The right did not accrue until after the sale had been 
effected, so that a refusal to purchase when the right had not 
accrued, was not a waiver of such right. 

The lower Appellate Court, upon the evidence, differed from 
the Moonsiff and held that it was sufficient to establish the 
performance of the two preliminaries of tulub-mawasabat and 
tulub-ishhad, but affirmed the finding of the first Court on the 
second issue. The Judge considered that the right only accrued at 
the time of sale, and not before, but still he was of opinion, on 
grounds of justice and equity, that the plaintiff should not 
be allowed to enforce such a right when he had deliberately 
refused to purchase on being asked to do so by the owner. 
The lower Appellate Court affirmed the decree of the Moonsiff. 
The plaintiff then preferred a special appeal to the High Court. 


Baboo Bamacharan Banerjee, for the appellant, contended 
that the right of pre-emption did not accrue until after the 
absolute transfer of the property, and the plaintiff was entitled 
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to enforce his right, if he had performed all the legal prelimi- 1871 
naries, though the vendor had previously offered to gell the land Draza Krsnon 
URALA 


to him ; and that as the Court below had found that the two pre- v, 
liminaries necessary had been performed by the plaintiff, he was oa Sean. 
entitled to sugceed in this action. He urged. that, according to 

the law as contended for by him, the fact of the plaintiff’s re- 

fusal to purchase when asked to do so by the -vendor before any 
actual sale to a stranger had taken place, could not be construed 

to mean a waiver of his right of pre-emption, with respect to this 
property. He referred to the Hedaya, Volume III, page 568, 
Baulie’s Mahomedan Law, page 500, and Macnaghten’s Maho- 
medan Law, page 196. He also cited the case of Sakina 
Khatun v. Gauri Sankar Sen (1), decided by the late Sudder 
Court. 


No one appeared for the respondent. 
The judgment of the Court was delivered by 


MOOKERJEE, J. (who, after stating the facts, continued. )— The 
plaintiff preferred this special appeal to us, complaining 
that the Courts below were in error in holding that a claim 
founded on a right of pre-emption isin any way affected by awaiver 
of the right to purchase previous to the sale of the land. He- 
contends that as the right of shaffa only accrues after the sale, 
the surrender of that right, before a sale has taken place, is not 
valid under Mahomedan law. Insupportof this contention, Baboo 
Bama Charan cites Hedaya, Volume III, page 568; Baillie’s Ma- 
homedan Law, page 600; Macnaghten’s Mahomedan Law, page 
196, and a precedent laid down in the case of Sakina Khatun v. 
Gauri Sankar Sen(1). On referring to the authoxties, however, 
we find that the Hedaya in page 568, Volume III, merely lays 
down that “the privilege of shaffa is established after the sale, 
for it cannot take place until it be manifest that the proprietor 
is no longer inclined to keep his house, and this is manifested 
by the sale of it.” This merely shows when the cause of action 


(1) 5 Sel. Rep., 299. 
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arises in a claim for pre-emption and when the right to claim 


Brasa Kisuor shaffa accrues; but does not support the contention raised 


SURMA 
v. 
KIRTI CNAN- 
DRA URNA. 


before us that a pre-emptor is free to assert his claim of, shaffa 
after he has in distinct terms waived his right to do so, either 
immediately before the sale, or at the time of it. Š 

In Baillie’s Digest of Mahomedan law, page 600, occurs this 
passage: “The surrender of a right of pre-emption before a 
sale has taken place is not valid.” This however is supported 
by no authority from the Mahomedan law books, and I would 
therefore hesitate to act upon this dictum. In thesame paragraph’ 
however is found the following passages “ when the pre-emptor 
has said” I have surrendered the right of pre-emption in this 
mansion, ‘ the surrender is valid;” and also “if he should say 
to the seller, I have surrendered the right of pre-emption in this 
mansion to thee, the mansion being still in the seller’s possession, 
the surrender would be valid.” These passages show that a right 
of shaffa can be surrendered by the pre-emptor, and if the 
surrender is made, it prevents the pre-emptor afterwards from 
asserting his claim to shaffa. ‘The finding arrived at by the 
Courts below in this case is to the effect that the seller at the 
time of sale offered the land to the plaintiff-for purchase, that 
the plaintiff thereupon not only refused the offer; but told the 


_ seller to sell his share to whomsoever he liked, and the pur- 


chaser relying on this surrender of the plaintiff’s right of pur- 
chase under the law of pre-emption, made the purchase from 
the seller. Under these circumstances, it appears to me to be 
monstrous to contend that after such a complete surrender of 
the plaintifi’s right, he should be allowed by any Court of 
Justice to assert his claim. He stood by when the defendant 
was selling the property to the purchaser, and in clear and 
unequivocal tgrms permitted him (the vendor) to sell and the 
purchaser to buy. No Court of Justice in the world would 
allow, or should permit the plaintiff to say that, though I had 
no intention to purchase when you, the defendant, purchased the 
land and therefore refused the offer of the vendor and gave him 
permission to sell to you, yet that I have subsequently changed 
my mind, and will now have the satisfaction to see that your 
purchase is invalidated, and all the costs incurred by you for 


VOL. VIL] . HIGH COURT. 


the purchase of stamp, &c., are so much loss to you. The plain- 


nature after having stood by and seen the vendee make the pur- 
chase without giving him any warning that he, the plaintiff, had 
the preferential claim to purchase, or that he intended to purchase, 
and that the defendant would purchase at his own risk. Now, 
instead of warning the purchaser or asserting his intention to 
purchase, he gives the vendor to understand that he has no 
objection whatever to the sale. This is a complete renunciation 
and surrender of the plaintiff’s right of pre-emption, and I would 
hold that after this renunciation, he should not be permitted to 
claim the right to purchase. It would require very clear and 
distinct authority in the Mahomedan law to support such a view 
of it as is contended for by the appellant’s vakeel, which I have 
no hesitation in holding is against all principles of justice, 
against equity, and against good conscience. 

The case in Macnaghten’s Mahomedan Law, page 196, is not 
in point; the question put to the law officer was simply 
when “the shafee or person who has aright to pre-emption 
declines to purchase the land at the price demanded by 
the proprietor, and states that he will not pay for it more 
than a certain sum,” is the shafee at liberty to bring for- 
ward a claim for pre-emption when the proprietor has sold 
the land to a third person on receiving his own price? In 
the reply given to that question, the law officer states that 
the refusal by the shafee to pay the amount which had been paid 
by the purchaser amounts to a renunciation of the right of pre- 
-emption. The reply, however, went on to say, and I think 
improperly, because unasked, that the claim of the shafee to a 
right of pre-emption cannot be adduced until after the land had 
been actually sold; and that a refusal to purchase, before the 
sale, cannot operate to defeat his (the shafee’s) claim of pre- 
emption subsequently preferred, There is also in this reply no 
authority cited to support such a view of the law. The case 
also is not in point with the present, because in this case the 
pre-emptor at the time of sale repudiated all intention to be- 
come the purchaser, and induced the purchaser to buy; there 
is no question that the same price for which the land was sold 
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1 
to the vendee was not the amount for which the land was offered 


Baer eae for sale to him. - The case of Sakina Khatun v. Gauri 


P v. 
Kirti CHAN- 
DRA URMA 


Sankar Sen (1) does not decide the question, There is only 
an expression of opinion by the law officer, but the Sudder 
Court decided the case on quite a different pqgint. This is, I 
apprehend, no authority at all. In the opinion given by the 
Mafti, I find also that he is unable to quote from any Maho- 
medan Jaw book any passage or text to support his opinion. 

A decision of a Division Bench in the case of Sheo Puhul 
Sing v. Mussamut Ram Kooer (2), strengthens me in the view 
I have taken of the law. The opinion of the Judges, who 
decided that case, was approved of by another Division Bench, 
in the casé of In the matter of the petition of Jehangir Baksh (3). 

In this case, it is clear, that the plaintiff not only refused to 
purchase the property, when offered to him for sale, but actually 
accorded his permission to the vendor to sell the same to a 
third party, the purchaser, and that the purchaser, relying on 
that renunciation by the plaintiff, went to the expense of pur- 


(1) 5 Sel. Rep., 299. 

(2) W. R,, 1864, 311. l 

(8) Before Mr. Justice Kemp and Air. 
Justice Glover. i 


The 11th May 1869. 


Ix THE MATTER OF THE PETITION OF 
JEHANGIR BAKSHEH.* 


Tax judgment of the Court was de- 
livered by : 

Kear, J.—The grounds taken in 
this review are, that under the Ma- 
homedan law if a person having a 
right of pre-emption relinquishes such 
right, and nasentg to the sale of the 
property in question, he cannot again 
at any subsequent period claim that 
right. Insupportof this argument, our 
attention has been called to Sheo Tuhul 
Sing v, Mussamat Ram Kooer (1). 


(1) W. RB, 1864, 811. 


That case is a peculiar one, and the 
learned Judges who decided it did not 
quote-any law in support of their 
ruling. In that case the purchase 
was not only refased by the plaintiff, 
but he gave his permission to ita being 


sold to other parties. In this case, os 


we have already observed in our for- 
mer decision, if was very doubtful 
whether the plaintiff had ever declin- 
ed the purchase, and there is certainly 
nothing in the evidence to show that 
he gave permission to sell the property 
to another party. We adhere to our 
former judgment which we supported 
by authorities on the Mahomedan law, 
and we desire to add another author- 
ity in support of our view to be 
found at page 196 of Macnaghten’s 
Precedents of Mahomedan law. The 
application for Review is therefore re- 
jected with costs. 


* Application for Review of judgment passed by the said Judges, on the 80th January 
1869, in Special Appeal No, 2479 of 1868. See 6 B. L. R., 42, note. 


VOL. VIL] HIGH COURT. 29 





chasing stamp, &c., for the purchase of the property. I hold, 1871 
therefore, that the suit of the plaintif was rightly dismissed ar oa 


by the Courts below. Our Courts are to be guided by the kien Omax- 
principles of justice, equity, and good conscience. The Maho- #4 Sunma. 
medan law is ply the law of this country so far as the Legis- 
lature has adopted it as the law of British India, and so far 
as we see clear authorities in it on a particular point. Ir all 
cases, therefore, where there is no clear and positive authority 
in the Mahomedan law, I think it is our duty to’ follow the 
dictates of justice-and good conscience. Now it cannot be con- 
tended for a moment that it is equitable or just that a plaintiff 
who refused to purchase a property, when offered to him for sale, 
who has likewise induced the purchaser to buy on reliance of 
his clear renunciation of his right to purchase, should be allowed 
to get rid of his renunciation, and to set aside the sales merely 
for the pleasure and satisfaction*of seeing the whole thing 
rendered null and void, and the purchaser endamaged in: costs. 

If this be allowed, the consequence would be that no co-par- 
cener of a property would be able to sell his share at a just 
and reasonable price, but must be compelled to sell to his 
co-sharer at his price however low and unreasonable, He will 
be completely at his mercy, and, though undoubtedly entitled 
to sell his share, will never practically be able to sell it at its 
proper value. If we allow the principle contended. for by the 
appellant, we shall assuredly act against equity and justice, 
which is the law we are bound to administer, and assist the 
plaintiff in the perpetration of a gross fraud. I cannot ima- 
gine what greater precaution could possibly be taken by æ 
co-parcener desirous of selling his property than what was taken 
by the vendor defendant in this case. He goes to the person 
who has a preferential right to purchase, namely, the plaintiff, 
and offers his share for sale. This offer is refused not on the 
score of the price offered being excessive, but the plaintiff’s unwill- 
ingness to avail himself of the right given to him by the Maho- 
medan law, and the vendor is further permitted to sell to any party 
he likes. He goes to the vendee, and the vendee, finding that 
the shafee has declined .the purchase, accepts the offer, and 
goes to considerable expense in perfecting his purchase. We 
f 4 
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are now asked to set aside this sale, to compel the purchaser 


ier ey ea to forego his purchase, and to suffer the loss of his money incurred 


v. 
KIRTI HAN- 
DRA SURMA. 


1871 
. Marck 25. 





in getting the bill of sale prepared and executed. I consi- 
der the Courts below were right in declining to give such an 
unjust and inequitable decree to the plaintiff. I would therefore 
uphold the order passed by the Courts below, and dismiss this 
appeal without costs, no one appearing for respondents. 


JACKSON, J.—I am of opinion that even under the Mahome- 
dan law the plaintiff is not entitled to exercise the rights of pre- . 
emption as he had already relinquished the rights at the time. of 
purchase and sale. I concur, therefore, with my learned col- 
league in dismissing this appeal without costs. 


Appeal dismissed. 


[APPELLATE CRIMINAL. ] 


‘3 
Before Mr, Justice Loch and Mr. Justice Macpherson. 


THE QUEEN v. MAHIMA CHANDRA CHUCKERBUTTY, APPELLANT.” 
Criminal Procedure Code (Act XXV of 1861), s8. 170, 426. 


In a suit by A. for arrears of rent above Rs. 100, a decree was passed 
against B., O., and D., wherein certain documents filed by them were held to 
be forgeries. A. applied for, and obtained an order from the Deputy Collec- 
tor who tried the sait for leave to prosecute B, and C. in the Criminal Court. 
A. afterwards applied to the Oollector for leave to prosecute B., C., and D., 
whereupon the Collector passed the following order :—“ Sanction has already 
been given once by the Deputy Collector. I however have no objection to 
give it a second tfme as the petitioner desires it.” D. was convicted by the 
Sessions Judge on a charge under section 471 of the Penal Code. On appeal 
by D.,— 

Held, that no proper leave had been obtained to prosecute D., and this 
defect was not cured by the subsequent proceedings, and the conviction must 
be quashed. 

* Criminal Appeal, No. 102 of 1871, from an order of the Sessions Judge of 
Backergunge, dated the 10th January 1871. 
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Iswar Cuoanpra Roy CHowpgry instituted a suit for 
arrears of rent for the years 1271—-1273 (1864—1866) before the 
Deputy Collector, against Nabin Chandra Das, Guru Charan 
Das, and the prisoner, appellant before the Court. The defend- 
ants pleaded payment, and filed six receipts in proof of the 
same. The receipts were found to be not proved, and the case 
was decreed in favor of the plaintiff on the 17th June 1870. 
The suit was valued at a sum above 100 rupees, and no appeal 
having been filed by the defendants against the judgment of the 
- Deputy Collector, the plaintiff applied to the Deputy Collector 
for permission to prosecute Guru Charan and Nabin Chandra 
in the Criminal Court, under section 471 of the Indian Penal 
Code. The Deputy Collector, on the 30th July 1870, gave the 
desired sanction under section 170 of the Criminal Procedure 
Code. On the 29th August, the plaintiff Iswar Chandra pre- 
sented another petition to the Collector, praying that he might 
be allowed to prosecute Guru Charan, Nabin Chandra, and 
Mahima Chandra, and others, and the Collector made the fol- 
lowing order on the petition:—‘ Sanction has already been 
given once by the Deputy Collector. I, however, have no ob- 
jection to give it a second time as the petitioner desires it.” 
The plaintiff then instituted this criminal prosecution against 
Nabin, Guru Charan, and Mahima Chandra, and the case hav- 
ing been referred to the Joint Magistrate of Backergunge for 
trial, that officer discharged the accused Nabin and Guru 
Charan, and committed the prisoner to the sessions on a charge 
under section 471 of the Indian Penal Code, and the Sessions 
Judge, after overruling the preliminary objection that was 
taken on behalf of the prisoner, viz., that no sanction had been 
given by a competent Court to prosecute the charge, and con- 
sequently the Sessions Court had no jurisdiction go try the case, 
agreed with the Assessors in finding the prisoner guilty, and 
sentenced him as before mentioned. 


Baboo Durga Mohan Das for the prisoner contended, first, 
that the sanction of the Deputy Collector having been obtained 
only as regards Nabin and Guru Charan, the commitment of 
Mahima Chandra was made without jurisdiction— The Queen v, 
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Grabind Chandra Ghose (1). The sanction of the Collector is 
insufficient, first, because the case having been laid at above 
100 rupees, the appeal lay to the Judge, and not to the Col- 
lector, and the proper officer to sanction these proceedings 
was the Zilla Judge, and not the Collector (2), and, secondly, it 
was not clear that the Collector intended to sanction proceedings 
against Mahima, inasmuch as that officer only seemed to repeat 
the sanction which was once before given by the Deputy Col- 
lector. The mere fact of the prisoner’s name having been men- 
tioned in the second petition, while it was omitted in the first, 
showed nothing, as there was nothing in the record to show that 
the Collector was aware of this when passing the order. The 
sanction of the Judge, after the trial in the sessions had com- 


(1) Before Mr. Justics E. Jackson and 
Mr. Justice Hobhouse. 


The 11th September 1868. 


THE QUEEN v. GABIND CHANDRA 
GHOSE ann OTHERS.” 


Hosuovss, J.—We think that the 
Additional Sessions Judge is right in 
this case. Four persons were severally 
charged with offences under sections 
471 and 198 of the Indian Penal Code, 
—those offences were committed in 
proceedings before the Civil Court and 
so under sections 169 and 170 of the 
Criminal Procedure Code, before pro- 
ceedings against these persons could 
have been entertained by the Magis- 
trate at all, there should have been 
previous sanction for'such entertain- 
ment on the part of the Oivil Court 
before which the offences were com- 
mitted. In the ease of Deno Ban- 
dhu Sircar, the Civil Court does give 
some sort of sanction. It makes use 
of these words, that the defendant may, 
if he wishes, proceed “against the 
plaintiff for forgery.”—-This we think 
is not a sufficient permission under the 


law. The Civil Court, m giving per- 
mission to prosecute, should have dis- 
tinctly stated what the document was 
for which a prosecution for forgery 
might be entertained. 

In the case of the three other pri- 
soners no permission of the Civil 
Court seems to have been accorded at 
all. Under these circumstances, we 
agree with the Additional Sessions 
Judge that the commitments are void 
ab tnitio, and we direct that they be set 
aside, and we further direct that the 
Additional Sessions Judge do return 
the commitments to the Magistrate, 
and direct him, before he recommits 
the prisoners for trial before the Ses- 
sions Judge, to obtain the requisite 
sanction of the Civil Court in the case 
of each of the prisoners. Should the 
Civil Court seo fit to direct any prose- 
cution, that Court will no doubt specify 
the particular act or acta of forgery, 
and the particular words which con- 
stitute the perjury for which permis- 
sion will be given to prosecute. 


(2) 28. D. A, N. W. P., 873. 


* Reference to the High Court under section 484 of the Code of Criminal Procedure by 
the Officiating Additional Seasions Judge of 24-Pergunnas. 
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menced, was not legally sufficient, because under section 170 of 
Criminal Procedure Code, the sanction must be given before the 


` institution of the charge. 


The words “ sanction may be given 
y g 


at any time” mean at any time before the institution of the 
case—Kirti Ofa v. Rajhumar (1), The Queen v. Gabind Chan- 


(1) Before Mr. Justice Loch and Justice Sir 
C. P. Hobhouse, Bart. 


The 80th April 1870. 
KIRTI OJHA v. RAJKUMAR.* 


Tus case wassubmitted for the order 
of the High Court under section 484 of 
the Code of Criminal Procedure by the 
Sessions Judge of Tirhoot, who states 
the case as follows :— 

“ One Mr, Falkner presented a peti- 
tion to the District Superintendent of 
Police, requesting him to investigate 
‘a case in which some of his servants 
had been badly treated and confined, 
whereupon Keola Prasad, Inspector 
of Police, was directed to enquire 
into it. 

“ During the local investigation of 
the Police, three of Mr. Falkner’s 
servants,—viz., Kirti Ojha, Salamat, 
and Ramdulal, appeared on the 20th 
October last, and showed marks on 
their bodies said to have been caused 
by laiti blows by Raj Kumar, Jhu- 
muk, and Bhatu. 

“ The Police sent in the said three 
persons for examination by the Me- 
dical Officer, who reported that the 
marks appeared to him to have been 
caused by the application of some 
caustic substance, and not by latti 
blows as alleged. 

“ On this the case was struck off the 
file by the Officiating Joint-Magis- 
trate on the 30th October 1869, and 
at the same time the defendant was 
informed that if he liked he could 


bring = charge against the plaintiff 
under section 211, Indian Penal 
Code. 

“ Accordingly, Raj Kumar complain- 
ed to the Joint-Magistrate on the 
Ist November 1869, charging Gopal 


and Kirti Ojha with bringing a false 


complaint against him. 

“ The Joint-Magistrate released the 
first named defendant Gopnl as it 
was apparent that he made no men- 
tion of Raj Kumar in his deposition 
before the police, and convicted Kir- 
ti under section 182, Indian Penal 
Code. 

“ The Joint-Magistrate’s order was 
to pay a fine of 30 rupees, or in de- 
fault be imprisoned for one month 
(rigorous imprisonment).” 

The grounds upon which the whole 
order of the Joint-Magistrate should 
be reversed are stated by the Judge as 
follows :— 


“The conviction appears to me il- 
legal on several grounds :— 

“Ist.—The petitioner Kirti Ojha 
waa charged by Raj Kumar with 
bringing a false charge against him 
on the 16th October, Raj Kumar 
having obtained sanction from the 
Officiating Joint-Magistrate to pro- 
secute Kirti und& section 211, 
Indian Penal Code. But the Joint- 
Magistrate changed the prosecution 
from & private one under section 211 
into a public one under section 182, 
this I conceive he had not power to 
do. 


* Reference to the High Court under section 484 of the Code of Criminal Procedure by 


the Sessions Judge of Tirhoot, 
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dra Ghose (1). The Zilla Judge was sitting as a Sessions Judge, 


and not as a Civil Judge. 


“ nd.—If however it were said that 
the Joint-Magistrate had this power, 
it is certain from the evidence of 
Dowlut Lal, Head Oonstable, that 
Kirti Ojha gave no information at 
all on the 16th October. 

“ 3rd.—The Joint-Magistrate in the 
course of the proceedings changed 
the date of the offence under sec- 
tion 182 from the 16th to the 20th 
October on which latter date Kirti 
Ojha is said to have given false in- 
formation to Inspector Keola Prasad. 

“Tt appears to me that if Kirti Ojha 
did not make any false charge or 
give any false information on the 
16th October, the prosecution ought 
to have dropped; but-even admitting 
that the Magistrate had power to 
alter the date of the offence charged 
and insert the name of Keola Prasad 
ng the Inspector to whom the false 
information was given, I conceive 
that even this charge would not lie 
under section 182 for this reason, 
that Kirti Ojha is not the person 
who gave the information. Keola 
Prasad in his deposition states that it 
was Mr. Falkner who put in a peti- 
tion to the District Superintendent 
on the 19th October, on which peti- 
tion he was deputed to enquire into 
the case, and all that Kirti Ojha 
did on the 20th October was in the 
course of the Inspectors investiga- 
tion to inform fim that he had been 
beaten by Raj Kumar Roy. It ap- 
pears to me that on information, such 
as is contemplated by section 182, 
must be that which puta the police 
in motion, not a statement made ‘to 
a police officer in course of investi- 
gation,” 


The Joint-Magistrate being called 
upon for an explanation from the Ses- 
sions Judge, submitted the following 
explanation :— 

“With reference to the Judge's order 
* * * “T beg to state that I have 
no power to cancel my order sen- 
tencing the accused person to a fine. 
When once a Magistrate has given 
sentence he cannotalter it, I believe, 
but it can be altered by the Appellate 
Court. The charge was not altered ; 
only one charge was drawn out by me. 

“ Itis not necessary that a Magistrate 
trying a case shoud in framing a charge 
stick to the section on which the ac- 
cused has been prosecuted. Ifhe ĉon- 
siders that an offence has been proved 
by the evidence for the prosecution, he 
can charge the accused with having 
committed such offence. The accused 
in this case did give information to a 
public servant which he did know to 
be false, intending thereby to cause 
such publio servant to use his lawful 
power as such to the injury and an- 
noyance of the complainant, I consider 
that first I had every right to charge 
the accused under “section 182, Indian 
Penal Code, and, secondly, that sec- 
tion 182 is perfectly applicable to 
the case. These points should be 
decided for guidance in future similar 
cases.” 

The judgment of the Court was 
delivered by 


Hornouss, J.~—The facts of this 
reference are these :— - 

The accused presented himself be- 
fore the Policeand subsequently before 
the Joint-Magistrate of the district, 
and charged Raj Kumar, the com- 


(1) Bee Ante, p. 28. 
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is sent to a Magistrate for investigation, the Magistrate can there- 


plainant in the case before us, with 
having assaulted gim with a latti and 
committed other offences against him; 
and at the time of making the charge 
_ the accused showed certain marks upon 
his person, which he said, were the 
marks of the blows which Raj Kumar 
had inflicted upon him. 

The Joint-Magistrate, before whom 
the charge was tried, considered that 
it was a false charge, and, on the ap- 
plication of the present complainant, 
gave him permission to prosecute the 
accused for an offence coming under 
the provisions of section 211 of the 
Indian Penal Code. This permis- 
sion was given with reference to the 
provisions of section 169 of the Code 
of Oriminal Procedure. Hereafter the 
Joint-Magistrate, Mr. Doyly, tried 
the present complaint, made by the 
complainant, Raj Kumar, as if in the 
first instance it were a complaint laid 
under the provisions of section 211 of 
the Indian Penal Code. But after 
hearing the complainant and his wit- 
nesses nnd especially the evidence of 
the Inspector of Police, the Joint- 
Magistrate framed a charge against 
the accused under the provisions of 
section 182 of the Indian Penal Code, 
and under the provisions of that sec- 
sion sentenced the accused to pay a 
fine of 30 rupees, or in default to im- 
prisonment for one month. 

The Judge submits this order to be 
quashed by this Court, on the ground 
that it is an order contrary to law. 
The Magistrate contends that he had 
a right to make the order in question, 
and that it was good in law. We 
think the order, as it stands, is a bad 
order. Had the charge been a charge 
of the ordinary nature made by com- 
plainant in an ordinary manner, or 
made by the Magistrate himself, ynder 


the powers which he possesses under 
the Code of Criminal Procedure, no 
doubt he would not have been bound 
to frame any charge at all, until after 
he had heard the evidence of the com- 
plainant and the witnesses for the pro- 
secution, and bad taken such exami- 
nation of the accused as he should 
have considered necessary. The charge 
in this instance, whether it was a charge 
under section 182 or under section 211, 
would equally be triable under the 
provisions of chapter 14 of the Code 
of Criminal Procedure; and sec- 
tion 250 of that chapter lays it down 
that the charge shall be made at the 
time we have been referring to. But in 
this instance the charge was not made 
by the Magistrate himself, neither 
was it made by the complainant in the 
ordinary manner, but it was a charge, 
which, whether we take it to be a 
charge under section 211 or a charge 
under section 182, required the pre- 
vious sanction of the Criminal Court 
which had heard the previous com- 
plaint of the person who is now tho 
accused before us. 

By the provisions of section 168 it 
is distinctly laid down that “a charge 
of a contempt of the lawful authority 
of any Court or public servant or of 
any other offence against n public ser- 
vant as such clescribed in chapter 10 
of the Indian Penal Code not falling 
within section 168 œf this Act, shall 
not be entertained in any Criminal 
Court, except with the sanction or on 
the complaint of the Court or public 
servant concerned.” Now a charge 
under section 182 is a charge of an 
offence against a public servant as 
such, and as described in chapter 10 
of the Indian Penal Code. Therefore 
no Criminal Court was competent to 
entertain any such charge except, 
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Caucker-. Prannauth Chowdry (1), and that under section 426 of the- 


BUTTY, 


in the words of the Act, “with the pre- 
vious sanction of, in this instance, the 
public servant concerned, or of his 
official superior.” Therefore the Magis- 
trate was wrong in framing the pre- 
sent charge, and in finding the accused 
guilty thereof and in punishing him 
for the same. 

But it does not follow that we must 
on that account direct that the Magis- 
trate’s order should be set aside. For 
by the provisions of section 426 of 
the Code of Criminal Procedure it is 
` distinctly laid down that “No find- 
ing or sentence passed by a Court of 
competent jurisdiction shall be revers- 
ed or altered on appeal or revision on 
account of any error or defect either 
in the charge or in the proceedings on 
trial, unless the accused person shall 
have been sentenced to a larger 
amount of punishment than could be 
awarded for the offence of which, in 
the judgment of the Appellate Court, 
the accused person ought upon the 
evidence to have been found guilty, 
or unless in the judgment of the Ap- 
pellate Court, the accused person shall 
have been prejudiced by such error 
or defect.” The question therefore 
that we have to consider is whether 
the accused in this instance should 
more properly have been found guilty 
of an offence coming within the pro- 
visions of section 211 of the Indian 
Penal Code; and if he should, whether 
the sentence is appropriate and whe- 
ther the accused person has been pre- 
judiced by the error in the charge and 
by being found guilty of an offence 
within the provisions of section 182. 

Now by section 211 it is provided 
that “whoever, with intent to cause 


injury to any peę®on, institutes or 
causes to be institated any criminal 
proceeding against that person or fal- 
sely charges any person with having 
committed an offence, knowing that 
there is no just or lawful ground for 
such proceeding ör charge against that 
person, shall be punished with impri- 
sonment of either description for a 
term which may extend to two years, 
or with fine, or with both;” * * * 
Now here upon the finding of the Ma- 
gistrate it is quite clear, and also upon 
the evidence on the record, that the 
accused, in this instance, did institute 
a criminal proceeding against the 
complainant and falsely charged the 
complainant with having committed 
the offence of assault, &c., upon him, 
knowing that he had no just or lawful 
ground for his proceeding on that 
charge; .and we must of course infer 
from the conduct of the accused in 
making such charge, that he made it 
with intent to cause injury to the com- 
plainant. Whether therefore or not 
the punishment was adequate to the 
offence, the accused was certainly | 
guilty of an offence coming’ within 
section 211 of the Indian Penal Code, 
and so therefore should properly have 
been punished under the provisions of 
that section. And as we have seen 
above he was rightly charged with an 
offence under the provisions of that 
section. Although therefore we think 
the judgment of the Magistrate to be 
technically wrong, yet we also think it 
to be substantially right, and seeing 
that the accused has not been pre- 
judiced in the trial we do not deem it 
necessary to interfere with his sen- 

tence. 


(1) Marsh. Rep., 270. 
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Criminal Procedure Code, such a defect cannot be held to have _ 


vitiated the whole judgment. 
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Baboo Durgamohan Das in reply contended that the case of Orua ap 


Essan Chunde® Dutt v. Baboo Prannauth Chowdry (1) did 
not apply,. inasmuch as it referred to a case under section 
171 of the Criminal Procedure Code; and that section 426 
did not apply, inasmuch as it'was not “an error or defect in 
the charge or in the proceedings or trial,” and the Court which 
committed the prisoner, and the Court which tried him, were 
equally without jurisdiction on account of the legal and necessary 
sanction not having been previously obtained. In the case of 
The Queen v. Mahim Chandra Chuckherbutty (2), it was said that 
“it never was intended that this sanction should be used to the 
extent of doing away altogether with the procedure laid down 
by the Code, and to rendering convictions valid when the pro- 
ceedings prescribed as preliminary to the institution of Criminal 
prosecutions were altogether omitted. If carried to this extent, 
Magistrates might altogether desert the Code cf Criminal 
Procedure.” 


The judgment of the Court was delivered by 


Loos, J.— In a suit for arrears of rent for 1271—1273 
(1864—1866) instituted before the Deputy Collector, Moulvie 
Dilwar Hossein Khan, by one Iswar Chandra Roy, the defend- 
ant, Mahima’ Chandra Chuckerbutty, pleaded payment, and 
filed six receipts. The case however was ultimately decreed in 
favor of the plaintiff. In that case there were three defendants, 
and no appeal was preferred from the decree passed by the 
Deputy Collector on the 17th June 1870. Subsequent to the 
making of that decree the plaintiff Iswar Chandra Roy applied 
tothe Deputy Collector for permission to prosecute Guru Charan 
and Nabin Chandra criminally, and the Deputy Collector, on 
the 30th July. 1870, made this order: “ The judgment shows 
“that the dakhilas filed by the defendants are false. Sanction 
“ is therefore given to the petitioner to prosecute the defendants 


(1) Marsh. Rep., 270. (2) 3B. L. Rọ, A. Cr, 67. 
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“criminally.” It is clear that this petition and its ganction 
related only to the parties mentioned therein, namely Guru 
Charan and Nabin Chandra, 

Subsequently on the 29th August 1870, Iswar Chandra Roy 
presented a second petition to the Collector, @praying that he 
might be allowed to prosecute Guru Charan, Nabin Chandra, 
Mahima Chandra, the prisoner now before us, and others, and 
the Collector upon that petition made the following order :— 

“ Sanction has already been given once by the Deputy Col- 
“lector. I, however, have no objection to give it a second time, 
“ as the petitioner desires it. Sanction therefore is hereby given 
“ to the petitioner to institute a charge of forgery, &c.” 

This sanction is given under section 170 of the Criminal 
Procedure Code. It is evident that this order relates to and 
confirms the sanction given by the Deputy Collector on the 
30th July 1870, and goes no further. The Collector repeats 
the sanction already given by the Deputy Collector, and there 
is nothing to show that the Collector intended to extend it to 
the other persons mentioned in the petition. | 

It has been urged before us that the error, if any, is one 
which can be cured by the terms of section 426 of the Criminal — 
Procedure Code. The words of that section are to this effect. 
s No finding or sentence passed by a Court of competent juris- 
“ diction shall be reversed or altered on appeal or revision on 
“account of any error or defect either in the charge or in the 
“proceedings on trial, unless the accused person shall haye 
‘been sentenced to a larger amount of punishment than could 
« be awarded for the offence,” and so on. But the error in this 
case has been committed neither in the charge nor in the pro- 
ceedings on trial. ‘The error has been committed at the com- 
mencement, gnd no proceedings should have taken place previous 
to sanction being given. 

It has been further contended that as this suit was for an 
amount of rent above Rs. 100, the Collectors Court was not the 
proper Court to which application should have been made for 
permission to prosecute the defendants criminally; and that the 
proper Court is the Judge’s Court to which the appeal would 
lie. As we think however that no sanction has been given as 
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regards the prisoner now before us, it is unnecessary for us to 1871 


determine that point. The sanction given by the Sessions Judge, 
after the case had been committed, and the prisoner pleaded 
to the charge, and the trial had actually commenced, is clearly 
not a sanction cgntemplated by the law. 

Such being the case, we think that the proceedings taken 
against the prisoner before us must be quashed, and the prisoner 
discharged, 


Conviction quashed. 
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Before Mr. Justice Norman, Officiating Chief Justice, Mr. dustice Macpherson, 
and Mr. Justice Milter. 


BHAGIRATH ADHIKARI (Prammer) v. TARINI CHANDRA PAK- 
RASI (Dzrsxpanrt).* 


Cause of Action—Limitation— Surety. 


The plaintiff executed a bond jointly with a servant of the defendant's 
on 10th July 1861. The proceeds were expended for the defendant. On 
30th August 1864 the creditor obtained a decree upon the bond for principal 
and interest, which the plaintiff satisfied by two payments made on 4th July 
1866 and 80th June 7868 respectively. He brought r suit against the 
defendant for the amount on 22nd June 1869, Held, that the plaintiff could 
maintain his suit against the defendant for the amount paid by him, and that 
the suit was not barred by the Law of Limitation. 


In this case the plaintiff alleged that one Kali Chandra 
Bhuttacharji, a general manager in behalf of the defendant, 
had been deputed by the latter to purchase certain articles 
which were required for the marriage of the defendant’s daugh- 
ter; but that the funds at his disposal not being sufficient for the 
purpose, he asked the plaintiff to lend him his credit in raising 
a loan to meet this deficiency. The plaintiff, in consideration 


* Appeal No. 6 of 1871, under section 15 of the Letters Patent, against the decree of 
Mr. Justice Loch, dated the 28rd July 1870, in Special Appeal No. 817 of 1870, decided by 
Mr. Justice Loch and Mr. Justice E, Jackson. 
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of his being on all occasions employed by the defendant as his 
pleader, joined Kali Chandra in borrowing a sum of Rs. 200 
from one Tarachand Mitter, on a bond dated 27th Asar 1268 
(10th July 1861). 

The plaintiff also stated that he saw that the yequisite articles 
were purchased with the money so raised, and despatched to the 
defendant. 

On the 30th August 1864, Tarachand Mitter obtained a decree 
on the bond against the plaintiff and Kali Chandra Bhutta- 
charji jointly for Rs. 671-14-5, being principal and interest, 
which in execution were realized from the plaintif alone. 

The plaintiff therefore sued to recover the maney realized 
from him by Tarachand Mitter in execution of the said decree, 
together with an additional amount for expenses incurred, and 
damage sustained by him, 

The plaint was filed, 22nd June 1869. 

The defendant in his written statement urged that the suit was 


_ barred by the Law of Limitation; that the plaint was defective 


as not showing the date of the accrual of the cause of action, 
and that he was not liable to the plaintiff, as he had given the 
latter no permission to ‘borrow money on his account. 

Among other issues, the two following were fixed :— 

1.— From what time should the plaintiffs cause of action 
be considered to have arisen, and is this suit barred by the Law 
of Limitation?” and 

2.—‘* Whether the amount decreed against the plaintiff was 
his debt, or whether it was a debt due from the defendant?” 

On the first of these issues as to the cause of action, the 
Court held that it arose on the 30th August 1864, the date of 
the decree obtained by Tarachand Mitter against the plaintiff, on 
the ground that the plaintiff could have no right to sue for the 
money until he had been compelled to pay it. As to the suit being 
barred, the Court held that, asthe suit was not brought on any 
express contract entered into by the parties, six years was the 
period within which a suit could be brought. 

On the other issue, the first Court was of opinion that, though 
on the face of the decree obtained by Tarachand Mitter, Kali 
Chandra Bhuttacharji and the plaintiff alone were liable, yet it 
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was open to the plaintiff to prove that, as a matter of fact, the 1871 
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money which he (plaintiff) had been compelled to pay under the Bracara 
decree was a sum which really ought to have been paid by the u 5 
defendant, and that as the latter had been cited as a witness by pa A 
the plaintiff tg prove this fact, and had wilfully neglected to ap- 
pear to give his own evidence, the Court, under the provisions 
of Act VIII of 1859, ss. 126 and 170, decided this issue against 
the defendant. The Court accordingly passed a decree in favor 
of the plaintiff. 
The defendant appealed to the Zilla Judge, who reversed the 
decision of the Subordinate Judge, and dismissed the plaintiff’s 
suit, on the ground that it was barred by the Law of Limita- 
tion. The Judge held that the plaintiff’s cause of action 
accrued from the 27th Asar 1268 (10th July 1861), the date of 
the execution of the bond given to Tarachand Mitter. He said :—~ 
«The case, looking at it from an ordinary common sense point 
of view, is nothing more than a suit to recover money advanced 
by the plaintif for the defendant’s accommodation, The latter 
had no privity with Tarachand Mitter, or with the decree which 
he obtained against the plaintiff, and is, if liable at all, responsible 
only to the plaintiff for the sum which he advanced for the pur- 
chase of the articles required by the defendant. Tho plaintiff’s 
suit ought, therefore, to have been brought within three years of 
the 27th Asar 1268 (10th July 1861).” 
In special appeal (before Loch and E. Jackson, JJ.), the 
plaintiff among other grounds urged that the Court below was 
wrong in holding that the period of limitation, applying to his 
case, was three years, or that it ran from the 27th Asar 1268 
(10th July 1861). 





Baboo Mohint Mohan Roy for appellant. 


Baboo Ambiha Charan Banerjee for respondent. 


Loca, J.—The plaintiff's statement is this :— 

The defendant, who is a zemindar in the Rajshabye district, 
required certain articles for his daughter’s marriage, and required 
his agent, Kali Chandra Bhuttacharji, to procure them. Kali 
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Chandra not having any ready cash, borrowed the sum of Rs. 200 
from Tarachand Mitter, for which Kali Chandra gave a bond, 
to which also the plaintiff, at the the request of Kali Chandra, 
and as a pleader employed by the zemindar, put his name. The 
bond is dated the 27th Asar 1268 (10th July 1861), The articles 
required were purchased with the money so borrowed, and sent 
by Kali Chandra to his master. 

On the 30th August 1864, the creditor, Tarachand Mitter, 
obtained a decree for the amount of the loan, with interest 
against Kali Chandra and Bhagirath Adhikari, the plaintiff in the 
present suit ; and in spite of the plaintiff's application to the defend- 
ant, for whose benefit the money had been borrowed, the plain- 
tiff had to pay the whole amount of the decree, which he did 
in two instalments, viz., Rs. 281 on 4th July 1866, and Rs. 390 
on 30th June 1868; and being unable to obtain the money from 
the defendant, notwithstanding his promises to pay, the plaintiff 
brings the present action to recover it. 

The suit is brought on 22nd June 1869, eight years after the 
money was borrowed, and made over, in the shape of articles 
purchased, to the zemindar, and about five years after the decree 
was passed against the plaintiff and Kali Chandra, who died 
in 1867, and within a year after the liquidation of the sum 
decreed. 

The Judge in appeal has held that the suit is barred by limit- 
ation; that it is in fact a suit to recover money advanced by the 
plaintiff for the defendant’s accommodation; that when the 
plaintiff advanced that money, he entered into a guasi contract 
with the defendant, that tle latter would re-pay him; and that in 
the absence of any promise in writing from the defendant pro- 
mising to pay the debt, the plaintiff was out of Court. 

It appears to me that the Judge is right, as, between the defend- 
ant and the original money lender, Tarachand Mitter, there is no 
privity. The defendant has nothing to do with the money-lender. 
The plaintiff is in the position of a party who has advanced his 
own money to purchase the articles required by the defendant, 
and looks to the latter to recoup him; and if this be the case, 
there is an implied contract between the parties, and the breach 
of it took place when the defendant refused to pay the amount 
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on the plaintiff’s applying to him for it; and this ocourred ac- 
cording to the plaintiff’s own showing between the years 1270 
(1863) to Asar 1275 (July 1868), during which period, he says, 
he addressed several letters to the defendant asking for payment. 
Now, the end@f 1270, to take the demand, no further back cor- 
responds with April 1863, and this suit was not instituted till 
June 1869, or more than six years after the first demand, suppos- 
ing that to have been made on the last day of 1863. 

Concurring therefore with the view taken by the Judge, I 
think the special appeal should be dismissed with costs. 


' E. Jaoxson, J.—I regret to differ from my learned colleague, 
but I am of opinion that, if the plaintiff can prove all the facts 
alleged by him in his plaint and written statement, his suit is 
not barred by limitation, and that he has a cause of action 
against the defendant. This allegation is that the defendant’s 
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agent at Tirhoot purchased for the defendant a quantity of _ 


necessary articles for the defendant’s daughter’s marriage; and 
that to enable him to do so, the defendant’s agent borrowed 
money from a money-lender, and that the plaintiff stood secu- 
` rity for the re-payment of that money; that the money-lender 
has since, by decree of Court, recovered that money from the 
plaintiff; and that the defendant has, on repeated applications 
made to him by the plaintiff, admitted his liability to re-pay 
that money, and has agreed to repay it. The plaintiff has, I 
think on such a state of facts, a cause of action against the 
defendant, and his cause of action, in my opinion, arose at the 
time when he was forced to pay up the money which had been 
borrowed for the defendant. If I am right in this view, it is 
admitted that the plaintiff is within time. I think it is clear, 
upon the facts stated by the plaintiff, that he was in the posi- 
tion of a surety. He lent his name as security to the money- 
lender. It may be that on trial, the plaintiff will not be able 
to make out all the facts he alleges, and it will depend on what 
he can prove, and what the defendant can disprove, whether the 
plaintiff can obtain any decree against the defendant, All I 
would decide now is that, on the facts alleged by the plaintiff, 
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he is not barred by limitation, and the Appellate Court should go 
into the merits of the case. 

The judgment of Mr. Justice Loch, as that of the senior 
Judge prevailed. 

Against it, the plaintiff appealed under secfion 15 of the 
Letters Patent. l 


Baboo Mohini Mohan Roy, fox the appellaut, was not called 
upon by the Court to argue the case of the appellant. 


Baboo Ambika Charan Banerjee, for the respondent, contended 
that the period of limitation applicable to this case was three 
years, and that the cause of action, if any, arose on the date of the 
execution of the bond to Tarachand Mitter; that there was no 
privity between the plaintiff and the defendant; it did not fali 
within the scope of plaintiff's duty, as pleader for the defendant, 
to make purchases for him. He further contended that neither 
the decree obtained by Tarachand Mitter, nor the ‘payment 
made by the’ plaintiff in execution of that decree, gave the 
latter any cause of action against the defendant. 


Norman, C. J. (after reading the statement of facts as set 
out in the judgment of Mr. Justice Loch continued) :+-Now the 
position of the parties on that statement of Mr. Justice Loch, 
which is borne out by the statements of Mr. Justice E. Jackson, 
and of the two lower Courts, does not show either that the 
plaintiff lent any money to the zemindar, or that he sold the 
articles, procured and forwarded by Kali Chandra, to the zemin- 
dar. Therefore, upon that bond and on the transaction as it 
took place in 1861, the plaintiff had no cause of action against 
the defendant, either for money lent, or goods sold, I may add, 
as confirming this view of the fact, that there is not a suggestion 
that the plaintiff was to get any profit by the sale of the goods, 
or any interest for the money which he would have stipulated 
for, had he advanced the money. 

On the 30th August 1864, the creditor, Tarachand Mitter, 
obtained a decree for the amount of the loan with interest 
against Kali Chandra, and the plaintiff appears to have made 
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repeated applications to the defendant, “ for whose benefit,” as 
Mr. Justice Loch says, “the money had been borrowed” for 
the amount; but the defendant having failed to pay it, the 
plaintiff had to pay the whole amount of the decree, which he 
did in two inst&lments, namely, Rs, 281 on the 4th July 1866, 
and Rs. 390 on-the 30th June 1868, and he brings this suit 
against the defendant for the recovery of the money so paid on 
his (defendant’s) account. 

The cause of action which the plaintiff appears to have had 
on this statement of facts, and on such evidence as there is in 
the record was a cause of action as a surety who had paid 
a debt, for which, as between the plaintiff and the defendant, 
the defendant alone was liable. It is wholly immaterial that, 
upon the form of the contract as between the plaintiff and the 
lender of the money, the plaintiff appeared to be the principal. 
Until the plaintiff paid the money due upon the bond, he had 
no right of action against the defendant. The first instalment 
was paid by the plaintiff on the 4th July 1866. This action is 
brought within three years from that time, namely, on the 22nd 
June 1869. It appears to me quite plain that the action is not 
barred by any provisions in the Limitation Act XIV of 1859. 

That being so, I am of opinion that the decision of Mr. 
Justice Loch, and also the decision of the lower Appellate 
Court, must be reversed, and the decree of the first Court must 
be restored and affirmed. The defendant to pay the plaintiff’s 
costs in all the Courts. 


MACPHERSON, J.—Considering that the transaction was such 
aa it is held to ‘be by Mr. Justice E. Jackson, namely, that 
the defendant’s agent, Kali Chandra, borrowed the money, 
and the plaintiff merely stood security for the re-payment of 
the money, I agree with the learned Chief Justice, and concur in 
the decree which he proposes to make. 


Mirrer, J.—I also concur. 
Appeal allowed. 
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Before Mr. Justice Loch and Mr. Justice Ainslie. 


LALA PRAG DUTT ann anoraen (DEFENDANTS) v. PE ELER BANDI 
HOSSEIN (Puattirr.)* 


Mahomedan Law— Pre-emption—Shaffa Khalit—Sharik—Batwara, Effect 
of, as to Pre-emption. 

The word khalit ig not improperly used in a plaint in a pre-emption suit 
to designate a sharik or partner’ in the substance of a thing; and if it is not 
clear whether the plaintiff claimed pre-emption as Ahalit or sharik, it may 
be shown by express words, or it may be inferred from the written state- 
ment whether the plaintiff claimed on the one or the other ground. 

Where the intention of the co-proprietors of an estate is to make a 
complete batwara of the whole, but an inconsiderable part is, by oversight 
or accident, left out of the division, that will not have the effect of giving 
one co-proprietor a claim of pre-emption on the sale to a stranger by 
another co-proprietor of his share or division of the estate. 

Semble.— Where on integral portion of property, as a wall, is left purposely 
joint and undivided, the community of interest continues. 


THE plaintiff sued to recover a certain share of Mauza 
Chatowri Khurd, Pergunna Barai, on the ground that the 
defendants, Ratan Sing and Thakar Sing, his co-proprietors of 
that estate, by a conveyance dated the 4th February 1868, sold 
the said share to the other defendants, Prag Lal and Trilak Lal, 
who were utter strangers, and not co-proprietors, and that he (the 
plaintiff) heard of the transaction on the 10th Baisakh 1276 Fasli 
(21st April 1868), on which day therefore his cause of action as 
pre-emptor arose, and he accordingly brought this suit to have the 
said sale of the 4th February 1868 cancelled and to have posses- 
sion of the said land by right of “ shaffa hhalit.” 

The defence was, mainly, that the mauza had been parti- 
tioned by a regular batwara under Regulation XIX of 1814, 
and that the plaintiff held no part of the mauza in common 
with the defendants, and was therefore not entitled to the right of 
pre-emption. 


* Special Appeal, No. 1876 of 1870, from a decree of the Judge of Sarun, 
dated the 14th July 1870, reversing a decree of the Subordinate Judge of 
that district, dated the 3lst December 1869. 
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Among the issues fixed by the first Court were the following :— 1871 


1s¢.—Has the plaintiff the right of shafa khalit (partnership) or pee 


shaffa jar (vicinage). If the latter, is the suit for shaffa khalit gain Banor 

properly brought? ener 
2nd.—Did the plaintiff perform the necessary preliminaries 

of tulub-mawasabat and tulub-ishhad ? 

On the first issue the Subordinate Judge said that, with the 
exception of 11 bigas 12 biswas 19 dhurs of land, as durga, 
brahmatra, astan, muafi, birt, hhyrat, jaghir of chowkidars, waste 
land, and road, the whole of the remaining lands, including the 
fishery and namak sar, kayuri, &c., comprising the whole of the 
mauza, had been divided among the co-proprietors by a regular 
batwara under Regulation XIX of 1814, and with the above 
exceptions, no portion was held by the pattidarsa as joint and un- 
divided, and that the portions excepted were the authorized 
exemptions under the Mahomedan law, and were in the posses- 
sion of the birtdars, mafidars, and chowkidars, with: which 
the proprietors had no concern, and these could not be con- 
sidered to be included in the sale to the defendants. He con- 
sidered that the plaintiff had not shown that he held any lands 
in common with the defendants, or enjoyed any profits from any 
such joint holding. And that as the plaintiff claimed as shafee 
khalit, he could not succeed in this suit as shafee jar, though 
he had the rights of a neighbour. He therefore dismissed the 
plaintiff's suit. 4 

On appeal, the Judge said that if the 11 bigas, 12 katas 
19 dhurs had all been held by the birtdars, mafidars, and 
chowkidars, he would have agreed with the Subordinate Judge, 
but these lands included other lands which were not so held. 
He stated that a quantity of land, known as No. 243, comprised 
l biga 8 katas 15 dhurs of parthi (fallow) land said at the 
time of the batwara to be worthless, and therefore not susceptible 
of being divided, and on which the village cattle are now 
. allowed to graze. This land, he considered, was held ijmali (in 
common), as it was of some use, and could be built upon, &c., 
and, in the possession of a troublesome owner, could be the cause 
of considerable annoyance to the plaintiff. Another quantity, 
No. 251 consisting of 6 katas, said to be a mere hole at the 
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time of the batwara, which was not divided, as being of no value, 
is proved, he said, to have become a fishery, and the profits from it 


Surin Banni ate enjoyed by all the proprietors. As to the roads, he said that 


Hossrrn. 


although roads held ijmali are subjects of partnership under the 
Mahomedan law, he was doubtful whether the roads in this case 
could confer the rights of partnership on the plaintiff, as they 
seemed to have been left under the batwara, rather for the use 
of the public generally, than as ijmali among the proprietors. 
On No. 314, described as a road, he said it was proved by wit- 
nesses the house of one Gauri Panday has been built, which is 
held ijmali by all the proprietors. On No. 129, also a road, 
there are two mohowa trees held joint and undivided, the profits 
from which are enjoyed by all the proprietors. By reason of these 


_ portions being held in common, the Judge considered that the 


plaintiff had established his right to claim pre-emption. 

He tried the second issue on the evidence, with the consent of 
the parfies, and found that the plaintiff had performed the neces- 
sary preliminaries of tulub-mawasabat and tulub-ishhad. He 
reversed the Subordinate Judge’s decision, and passed a decree 
in favor of the plaintiff. 

The defendants appealed to the High Court. 


Mr. Allan, for the appellants, contended, first, that the plaint- 
iff sued as shafee khalit, or pre-emptor in the second degree, who 
is a partner in the rights of water or of way—Baillie’s Digest 
of the Mahomedan Law, page 476 ; Fut t the facts, as found by the 
Judge, did not show that the plaintiff had the rights of a shafee 
khalit, and as the plaintiff did not sue asa shartk, or pre-emp- 
tor in the first degree, but only as a shafee khalit, his suit 
should have been dismissed. Secondly, the facts were not suff- 
cient to give the plaintiff the right of sharik or partner in the 
substance of the thing claimed. When the intention of the pro- 
prietors was to divide the whole, and to leave nothing that was 
worth possessing to be held in common by all the co-proprietors, 
no right of pre-emption could be claimed by reason of an insigni- 
ficant or worthless portion being left out of the division. 


Mr. Twidale and Baboo Romesh Chandra Mitter for the res- 
pondent,—There is uo real distinction in Mahomedan law 
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between Ahalit and sharik. The word sharik does not occur in ___ 1871 
the original Arabic of the Hedaya: but Ahalit is used to signify laa 


both a partner in the substance and the owner of easements, aS gaeren BANDI 
a right of way or of water. He referred to Mahadeo Sing v, Hosssm. 
Mussamut Ziafannissa (1), and to Syed Wajid Ali Khan v. 


(1) Before Mr. Justice Kemp and Mr. Justice er a co-parcener, and therefore not 


Glover. 


MAHADEO SING (Prarerirr) v. MUSST. 
ZIATANNISSA anp orgars (DEFEND- 
ANTS).* 


The 25th February 1869, 


Baboo Ramesh Chandra Mitter for 
the appellant. 


Mr. R. E. Twidale and Munshi 
Mahomed Yusaff for the respondents. 


The facts are fully stated in the 
judgment of the Court which was deli- 
vered by 


Grover, J.—This was a suit by the 
plaintiff to enforce the right of pre- 
emption over a three-anna share in 
Mauza Tikhowli, on the ground that 
the plaintiff possessed the right of 
shaffa as being a part-owner of the 
thing sold; and likewise on the ground 
of vicinage. The plaintiff is admit- 
tedly the proprietor of a one anna, 
divided share in the estate. It ap- 
pears that there was a batwara of 
the four annas under which three 
annas were measured off as belong- 
ing to the defendant, the vendor, and 
one anns as belonging to the plaintiff. 
The first Court decreed the auit in 
favor of the plaintiff, holding that he 
was entitled as a co-parcener in the 
estate to the right he sought; but 
the Judge on appeal held that, as the 
-plaintif by his own showing claimed 
as the owner of a separated share of 
one anna in the estate, he was no long- 


entitled as a “ shafee khalit" to the 
right of pre-emption in the remaining 
three annas; he decided the case 
therefore without taking into con- 
sideration the objection raised in the 
first Court as to whether there had 
or had not been any real sale of the 
property. 

It is contended before us by the 
pleader for the special appellant that 
the plaintiff was not only the owner 
of this one anna divided share in the 
estate, bnt was likewise joint owner 
with the defendant of some four bigas 
six katas thirteen and a half dhurs of 
land which had been, at the time of the 
batwara, set apart for the joint use 
and enjoyment of both the proprie- 
tors, and it was contended that, on 
this state of facts, the plaintiff would 
be entitled to the position of a “ shafee 
khalit,” inasmuch as he was a part- 
ner, if not in the land itself, in the 
appendages of that land, and there- 
fore, under the Mahomedan law, en- 
titled to pre-emption over a three 
annas share of the property. This 
objection, we say, was taken by the 
special appellants pleader before us, 
but it is “not to be found in the 
grounds of special appeal, which pro~ 
ceed simply on the fact that the plain- 
tif was a shafee khalit, inasmuch as 
his ownership in a one anna share of 
the estate gave him that position, nor 
do we find that this objection wag 
ever taken in the lower Courts at any 
stage of the proceedings from first to 


* Special Appeal, No. 2547 of 1868, from a decree of the Judge of Tirhoot, dated the 


4th June 1868, reversing 
December 1867, i 


a decree of the Moonsiff of that district, dated the 16th 
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1871 Lala Hanuman Prasad (1). It does not matter whether the 


Lara Praa term khalit or sharik is used so long as the plaintiff’s mean- 
ing is clear, and can be gathered from the plaint or his written 
statement, 


There can be no doubt that notwithstandiflg the batwara 
there are portions of the estate which the parties still hold, and 
derive profits fromin common. He referred to Mahatab Sing 
vy. Ramtahal Misser (2). Hence, under the Mahomedan law, a 
co-proprietor has a right to come forward and claim pre-emption 
before an utter stranger with whom he does not wish to be a 


Us 
Saxermar BANDI 
Hossze1w,. 


co-proprietor. 


AINSLIE, J.— This is a suit founded on right of pre-emption. 
‘The plaintiff claims as “ shafee khalit,” and has obtained a decree 


in the lower Appellate Court. 


The first ground of appeal taken by the defendants, special 
appellants, is that, whereas the plaintiff claims as “ halit ” or pre- 


last. In the first Court, as well as 
before the Judge, the only grounds of 
the plaintiff’s suit were, first, that he 
was a partner in the property to be sold, 
inasmuch as he was a share-holder of 
the entire patti, and, second, that if 
he was not a share-holder, he was 
at least a neighbour. It was never 
contended at any stage of the case 
that there was any land left ijmali 
- between the two proprietors, on 
the strength of which either one 
of them could claim, if necessary, the 
rights of a partner in the appendages 
of the land. No doubt, it has been 
shown to us, by the special appellant's 
pleader, that evidence as to the lands 
set aside for the joint enjoyment of 
both proprietors is to be found in the 
batwara papers on which it is stated 
that the plaintiff based his suit; bat 
when the sole cause of the plaintiff’s 
action, as detailed by him, was that 
he claimed priority of purchase in 


(1) 4B. L. R., A. C., 139. 


these lands as share-holder of one 
anna in the estate, and made no meñ- 
tion whatever of any right that he 
supposed himself to have had on the 
fact that a portion of the land was 
left ijmali, we do not think that, 
at this eleventh hour, and after the 
case has been decided upon entirely 
different grounds in both the lower 
Courts, and especially considering the 
nature of the case, we should be justi- 
fied in allowing that objection to be 
taken now. 

As the case was put before the 
Judge, that is, to say simply on the 
ground that the plaintiff was the own- 
er of a divided one anna share, we 
think that the Judge was quite right 
in holding that that possession gave 
him no claim to the right of pre- 
emption over the remaining three 
annas. 

The special appeal is therefore dis- 
missed with costa. 


(2) 6 B. L, R., 48. 
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emptor in the second degree, it, was not open to the Judge to 1871 
find that he was “ sharik ” or pre-emptor in the first degree. aa 
This objection is founded on the opening words of Chapter v, 

Surrms BANDI 

II, on Pre-emption, in Baillie’s Digest of Mahomedan Law, page Hosssın. 
476, “A ‘sharik’ (or partner in the substance of a thing) 

is preferred to ‘a Ahlatt’ (or partner in its rights, as of water 

or way ).” But it has been brought to our notice by the respond- 

ent’s pleaders that in the original Arabic version of the Hedaya 

the word “ khalit” is used in both places, and “ shartk” does 

not appear at all; and from my personal experience, I incline 

to think that in the Behar districts “ AAalit” is habitually used 

to represent a pre-emptor of the first degree. 

It certainly was so in Tirhoot, in the case of Mahadeo Sing 
v. Mussamat Zattannissa (1), and in a Sarun case (this appeal 
also comes from this district) to be found in Syed Wajid Ali 
Khan v. Lala Hanuman Prasad (2). 

And.as it appears that the term “Ahkaké” is used in the 
Hedaya to designate the person whom Baillie calls a “sharik,” 
it cannot be said that it is improperly used in a plaint, as a desig- 
nation of a partner in the substance. No doubt, it requires 
some addition to make clear what the foundation of the plaintiff's 
alleged title is, but this may be either shown by express words, 
or it may be inferred from the written statement. In this suit 
it seems clear that the plaintiff was claiming as partner in the 
substance. 

It is therefore quite unnecessary to follow the appellant’s 
pleader into a discussion of whether a pre-emptor by partnership 
in the appendages (one of the second degree) can enforce his 
claim in respect of anything but small parcels of land. 

The respondent has attempted to set up an alternative case 
for the plaintiff that he is “Afalit,” either in respect of the 
substance or of the appendages. 

In the first place I think a plaint that is ambiguous is bad in 
form. I do not mean to say that the plaintiff might not have 
claimed under two several rights; but if be intended to do so, he 
should have stated the fact distinctly, that the adversary might 


(1) Ante, p, 45. (2) 4 B. LB, A. C., 139. 
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have due notice, and the Court be enabled to raise the proper 
issues ; and in the second, I think that in this case the ambiguity 
really is non-existent, and is only an ingenious suggestion of the 
respondent’s pleader. From the judgment of the first Court, it is 
quite clear that what the Court and the parties*understood to be 
in issue, was simply the right by partnership in the substance, 
and that no claim by partnership in the appendages was advanced 
under cover of the ambiguous expression “ halit,” 

If it were possible at this stage to admit a claim as pre-emptor 
by right of way, it would be very simply disposed of by point- 
ing out that public thoroughfares give no right of pre-emption, 
and that village roads are in the nature of thoroughfares. 

It remains to enquire whether the Judge was right in holding 
the plaintiff to be a partner in the substance The village was re- 
gularly partitioned by the Revenue authorities. The plaintiff's 
interest is in one of the separated lots, and the defendants’ in 
another: but itis urged that some 11 bigas were left undivided. 
The greater portion consisted of the aforesaid roads, and of land 
of mafidars and others over which the owners of the village 
exercised no rights of proprietorship; but the Judge finds that 
certain small portions, recorded in Nos, 248, 251, and 314 of the 
batwara khasra, were left the joint property of the owners of 
the village, and on the existence of these lands, he founds a title 
for the plaintiff by right of partnership in the substance. The. 
Judge states that these lands are described in the partition 
proceedings as worthless and therefore not susceptible of being 
divided, but that one small plot of 6 katas, which was described 
as a hole, is now a fishery yielding rent, and that on another, 
which was then a road, a ryot has since erected a house. 

It is on this joint ownership that the respondent relies; the 
decision in Mahatab Sing v. Ramtahal Misser (1) is brought 
forward in support. In that case the reservation of the jalkar 
and namak sar as common property after the division of the 
land was held to be sufficient foundation for the claim of the 
pre-emptor. I wish to offer no opinion on this point, this case is 
clearly distinguishable. In that case the parties by consent and 


(1) 6B. L. R., 43. 
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deliberately reserved a joint interest (if the subject-matter was 1871 
capable of partition). In this case it is stated by the Judge of ees 
the first Court that they divided jalkar, namah sar, hayart, eee 
&c.,—in short, everything which was worth dividing,—and only Mosseix, 
remained jointl} interested in what was either utterly worthless, 
or (more probably) was treated as public property in the same 
way as the roads. 

In short, the partition was as if two persons dividing-a house 
and its curtilage carefully marked off each room and foot of 
ground, but forgot or neglected to sub-divide a worn and useless 
brick that had fallen from one of the walls, and was lying ina 
rubbish heap in some corner. Out of this brick, can we build a 
joint ownership of a portion of the thing sold, when one of the 
two sells his separated share to a stranger? Yet this is just what 
the plaintiff seeks to do in this case. It is said that the undivided 
property is now of some value. But it is manifest that the 
intention was to make a complete separation, and that the incom- 
pleteness, if such it can be called, was, at the utmost, the result 
of mere accident (as I have said above, I think it extremely 
probable that this land was treated as subject to the rights of 
the public at large, and not private property of the landlords); 
and I cannot conceive that the respondent can maintain that 
the oversight is to over-ride the express intention of the parties. 

Mr. Twidale for the respondent has quoted the instances 
mentioned in page 478 of Baillie’s Mahomedan Law; but in my 
opinion those cases in no way support his contention, but rather 
go against it. In the first instance, when two persons holding 
land in common divide it, but leave an existing wall and the 
land on which it stands undivided as their common boundary, 
they deliberately and intentionally maintain a community of 
interest for their mutual advantage ; the wall is an integral part 
of the property of each at the time of partition, and consequent- 
ly the right of pre-emption by partnership is held to attach. 
In the second case, no community of interest is maintained ; 
a new common interest is created, but does not extend further 
than the intention of the parties at the time of creating it,—z. e., 
_ beyond the wall. The previous intention to divide completely 
is not affected though the new wall becomes a source of com- 
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mon profit. So in this case, the common profit which may 


Lata Prac have arisen since the separation, which was intended to be 
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complete at the time it was made, cannot operate to defeat 
the original intention. | 

I would therefore reverse the decision of thé lower Appel- 
late Court, and dismiss the suit with costs in all Courts. 


Locu, J.—I concur in making an order, reversing the judg- 
ment of the lower Appellate Court, as proposed by my colleague. 
The cases which rule that a partner in the substance is enti- 
tled to exercise the right of pre-emption, presume that the 
party so claiming is a partner in the whole property, and those 
rulings are not applicable to a case like the present, where the 
original estate has been partitioned under the batwara law, 
and these separate estates formed out of the one original estate. 
The utmost that can be conceded to the plaintiff is a right of 
pre-emption to so much of the land as remains in the joint 
possession of him and the vendor, but nothing beyond it. The 
appeal is decreed with costs in this and the lower Appellate 
Court, and the decree of the first Court, dismissing the suit with 
costs, 1s restored. 

Appeal allowed, 


[ORIGINAL CIVIL.) 


Before Mr. Justice Phear.- 
AGA MAHOMED ALI SHIRAJI v. S. E. JUDAH. 


Execution-creditor, Right of, against Official Assyrnee—Insoluency— Proceeds 
of sale in Court. 


A. obtained a decree against B. on 15th August 1870, and an order for execu- 
tion thereof on 8th September. In pursuance of such order, the Sheriff 
attached certain property belonging to B.; and by order of Court of 14th 
September, the Sheriff was directed to sell the property so attached, and the 
sale was fixed for 1st December. On 30th November, B. filed his petition in the 
Insolvent Court, and the usual vesting order wns made. On Ist December, 
the property was sold by the Sheriff under the order of 14th September, and 
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the proceeds were paid into Court. Held that the execution-creditor was 
entitled ag against the Official Assignee to be paid out of the proceeds. 


TH1s was an application, on behalf of the plaintiff, for the pay- 
ment to him qnt of Court of the sum of Rs. 1,546-1-2, which 
had been paid into Court as the proceeds of a sale in execu- 
tion of the decreein the suit. From the petition and affidavit 
of the plaintiff, it appeared that be had obtained a decree 
against the defendant, on 15th August 1870, for Rs. 6,500 and 
costs; that he obtained an order for execution of the decree 
on 8th September 1870; that in pursuance of such order, the 
Sheriff, on 9th and 10th September 1870, attached certain im- 
moveable property belonging to the defendant; that by order 
of Court, dated 14th September 1870, the Sheriff was directed 
to sell the property so attached, and the sale was advertised to 
take place on 1st December; that, on 30th November, the 
defendant filed his petition in the Insolvent . Court, and the 
usual order was made vesting his estate and effects in the Off- 
cial Assignee; that, on lst December, the property was sold by 
the Sheriff under the order for sale of the 14th September, and 
the proceeds, amounting, after deducting the Sheriffs expenses 
and the Accountant-General’s commission, to Rs. 1,546-1-2, 
were paid into Court by the Sheriff; and that the sale was 
confirmed by order of Court on 11th March 1871. When the 
application was originally made, the Court directed notice to be 
given to the Official Assignee, which was accordingly done. 


Mr. Marindin, for the judgment-creditor, referred to the Full 
Bench case of Anand Chandra Pal v. Panchilal Sarma (1), and 
contended that the plaintiff was entitled to have the money paid 
out to him. i i 


Mr. Evans for the Official Assignee contended that the pro- 
ceeds in Court were, until actually paid over, assets of the in- 
solvent debtor, and that the Official Assignee had a right, under 
section 49 of the Insolvent Act (2), to come in after each step 


(1) ő B. L. R., 691, schedule in the said Court for the 
(2) 11 & 12 Viet, c. 21, s. 49.— relief of insolvent debtors, and before 
“ If after the filing of any insolvent’s such insolvent shall obtain his diss 
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in the execution proceedings, until the proceeds had actually 
come into the hands of the judgment-creditor. The fact of his 
not having come in until the last step makes no difference in the 
principle—Rampersaud Roy v. Callachund Doss (1). It is im- 
material whether the sale takes place by the Official Assignee or 
by the Sheriff under the attachment. The Full Bench decision 
only determines the right of a purchaser at a Sheriff’s sale 
against the Official Assignee. But we are not now impugning the 


_purchaser’s title. 


Mr. Marindin in reply.— Admitting the power of the Insolvent 
Court to stay the proceedings, the order at this stage would be 
ineffectual. When the sale has taken place, the interests of the 
purchaser have to be considered, and his rights are not affected 
by section 49. The Official Assignee, before the judgment- 
creditor has been paid, has no right to the property when convert-. 
ed into money. . Such proceeds are not assets of the judgment- 
debtor— Winter v. Gartner (2). Section 49 does not affect the 
right of an attaching creditor to the proceeds of property which 
he has attached. By section 49, the Court is to stay process on 
proof of debts: here there is no proof that this particular debt 
was admitted in the schedule. 


PHEAR, J.—I think Mr. Marindin’s answer to Mr. Evans’ 
objection is the right one. Section 49 of the Insolvent Act 
gives power to the Court in which the matter of litigation is 


charge in the nature of a certificate 
hereinafter mentioned, any suit or 
action shall be pending against the 
insolvent, his heirs, executors, or ad- 
ministrators in any Court within the 
limits aforesaid, or any execution or 
process shall be sued out or issued from 
any of the said Courts, or be enforced 
against such insolvent, his heirs, exe- 
cutors, or administrators, for or in re- 
spect of any debtor demand admitted 
in the schedule of the insolvent, or dis- 
puted as to amount only, the said Court 
in which such action or suit shall be 
pending, or from which such execution 
or process as aforesaid shall issue, on 


proof to its satisfaction that such action 
or suit, execution or process, is in re- 
spect of the debt or demand aforesaid, 
may stay the proceedings in such suit 
or action, so far as the same respecta 
the said debt or demand, until farther 
order of the said Court, and may set 
aside or suspend such execution or 
process, so far as the same respects 
the said debts or demand, until further 
order of the said Court as it shall 
think fit.” 


(1) 1 Ind, Jur, N. S., $23; 8. C., 
on appeal, id., 378, 
(2) 1 B. L. R., 0. 0, 79. 
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pending to stay proceedings in the suit, or, if the suit has come 
into the execution stage, to set aside or suspend such execution. 
I do not think that it was intended by that section to give the 
Court power merely on the occurrence of insolvency to set aside 
a sale which has rightly and duly taken place upon process of 
execution, Obviously the rights of the purchaser come in at 
that stage, and there is no provision or suggestion made in 
section 49 for bringing the purchaser before the Court. No 
doubt, the Court always has power to set aside a sale which 
has taken taken place in execution, if it is satisfied that there 
has been anything like fraud, or any other irregularity in 
regard to the sale, such as would vitiate it in the view of a 
Court of Equity. But the mere filing of a petition of insol- 
vency by the judgment-debtor of course amounts to nothing of 
this kind. If this construction be a true one, then it follows 
that the sale in execution having taken place, and the money 
haying been paid into Court, the Official Assignee is in the 
same position with regard to that money as any other person 
who is interested in the decree. He can only get at the money 


_ by the regular course of proceedings under the execution sec- 


tions of Act VIII of 1859. And that seems to have been the 
view taken in the case cited by Mr. Marindin of Winter v. 
Gartner (1). The money has rightly come into Court as the 
result of the execution proceedings. There is no ground upon 
which I can undo these. The money is therefore in Court, to be 
distributed according to the provisions of Act VIII of 1859. 
Under those provisions the debtor himself, had there been no 
insolvency, would have been entitled only to the surplus after 
payment of the attaching creditors. And clearly, unless sec- 
tion 49 gives me power to alter the rights of parties to this fand, 
I cannot pay out to the Official Assignee more than I could have 
paid to the judgment-debtor himself in the case supposed. But 
I think the power to suspend or set aside an execution which is 
given by section 49 does not extend so far as this. I think the true 
view is, as I have stated in the Full Bench case of Anand Chan- 
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(1) 1B. L. Rọ O; C., 79. (2) 5B. L. Ra 691. 
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proceedings by which the judgment-creditor seeks to establish a 
right to have his money paid out of the property of the judg- 
meut-debtor. When he has obtained the order for sale, he has 
substantially established a charge on that property to the extent 
of his judgment-debt; and although the Court Might, no doubt, 
in some circumstances, see sufficient reason to recall an order 
for sale, I think that it would always be a strong step for the 
Court to take at that stage of the proceedings. Generally the 
rights of all parties may be said to be finally determined by the 
order for sale, except so far as there may be priority of claims 
to be settled, to be paid out of the proceeds according to the 
enactments of the Civil Procedure Code. So that, had the 
Official Assignee in this case any right to step in after the 
order for sale, but before the sale had actually taken place, 
and had he done so, the burden on him necessary to be dis- 
charged before he got a stay of the proceedings under sec- 
tion 49 of the Insolvent Act, is, I think, heavier and different 
in character from what it would have been if he had come in 
before the order for sale. In the case before the Full Bench, 
the judgments which were delivered were given in contempla- 
tion of the interference of the Official Assignee before the order 
for sale. None of the Judges appear to have contemplated his 
coming in after the order for sale had been made. In this case 
not only had the order for sale been made, but the sale had 
actually taken place before he made this application. 

I think, then, that the right of the judgment-creditor to have 
the money paid out to him has been made out. No order for 
costs against the Official Assignee. 


Application granted. 
Attorney for the Judgment-creditor: Mr. Hart. 


Attorneys for the Official Assignee: Messrs. Carruthers and 


Dignam. 
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Before Mr. Justice Phear, : 
DWARKANAWH MITTER v. S. M. SARAT KUMARI DASI. 


Registration—Inadmissibility of Unregistered Document in Evidence— 
Act XX of 1866, s. 49. 


The defendant deposited certain title-deeds with the plaintiff as security for 


money due on a bond executed ‘by the defendant in favor of the plaintif. | 


The deeds were sent with the following letter from the defendant to the 
plaintiff's attorneys :—‘‘I have the pleasure of handing to you the title-deeds of 
n house, 56, Lower Circular Road, as a collateral security for the Rs. 20,000 
which falls due this day. Please accept them from my manager.” In a suit 
for an account of what was due to the plaintiff on the security of the deeds, 
held, that the letter needed registration, as being a document which created 
an interest in land, and therefore being unregistered was inadmissible in evi- 
dence. 


Tars was a suit brought, among other things, for an account 
of what was due to the plaintiff as principal, interest, and costs 
on the security of certain title-deeds which had been deposited 
with him by the defendant. The defendant was the widow of 
Kali Prasanna Sing, who had been one of the defendants in the 
suit. It was stated in the plaint that Kali Prasanna Sing was 
indebted to the plaintiff in the sum of Rs. 12,400, under a spe- 


cially registered bond, dated 30th January 1866, which bond was ° 


conditioned for the payment of Rs. 20,000 on 13th February 
1866, and the residue by subsequent instalments; that the bond 
contained an agreement that, in case of default in the payment 
of any or either of the instalments or any part thereof at the 
time stipulated, the plaintiff should be entitled to recover the 
whole of the principal sum and interest at 24 per cent.; that the 
defendant was unable to pay the instalment of Rs. 20,000 
which fell due on February 13th, 1866; and thereupon the 
plaintiff called on him to give security for the payment of the 
bond ; that, on 13th February 1866, Kali Prasanna Sing deli- 
vered to the plaintiff’s manager, Khettranath Chatterjee, on 
behalf of and for the benefit of the plaintiff, the title-deeds of 
a house, 56, Lower Circular Road, belonging to the defendant, 
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with the following letter from the defendant to the plaintiff’s 


“18th February 1866. 
Re Bond of D. N, Mitter. 


Musses. BERNERS, SANDERSON, AND UPTON. 


DEAR Sins,—I have the pleasure of handing to you the title-deeds of 
a house, 56, Lower Circular Road, as a collateral security for the 
Rs. 20,000 (twenty thousand rupees) which falls'due this day. Please 
accept them from my manager, and kindly enlighten me for its safe 


destination. 
Yours faithfully, 


Kaui PRASANNA Srna.” 


The deeds and letter were delivered by Khettranath Chat- 
terjee to the plaintiff’s attorneys, with whom they were at the 
time of suit. 


The Advocate-General and Mr. Marindin for the plaintiff, 
Mr, Evans and Mr. Macrae for the defendant. 


The plaintiff at the hearing produced the letter of 13th 
February 1866, but an objection was taken that the document 
was unregistered. 


The Advocate-General contended that it was not an instru- 


ment which needed registration, It did not constitute the 


agreement to deposit; it merely stated the purpose for which 
the deeds were deposited. 


Mr. Evans, contra.—The letter comes within section 49 of 
Act XX of 1866 as a document creating an interest in land. 
The letter authorizes the plaintiff to receive the deeds as a 
collateral security. If there had been no letter, there would 
have been nothing to show why the deeds were sent. Hither 
it creates an interest in land, or it does not: if it does not, the 
plaintiff cannot recover in this suit, as he is suing on it; if it 
does, it needs registration. 

The Advocate-General in reply.—The equitable mortgage 
was complete on the deposit of the title-deeds, The letter ig 
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PHEAR, J.—€t seems to me that Mr. Evans’ contention must 
prevail. I cannot separate this letter from the transaction of the 
deposit of the title-deeds. It explains why the deeds are de- 
posited, and states that the deposit is made as a collateral 
security, for Rs, 20,000, This is not a case in which thé charge 
on land is implied from the deposit of the deeds themselves, 
neither is it a case where the charge or the equitable mortgage 
is made expressly by parol. But it is, as I understand the 
plaint itself, a case where the basis of the plaintiff’s claim is a 
written document signed by the owner of the property, and it 
appears to me that the document, and nothing else, creates the 
charge. It is therefore such a document as ought to be regis- 
tered under the terms of the Registration Act, and cannot be 
admitted in evidence unless it is registered. 

Suti dismissed. 


Attorneys for the plaintiff: Messrs. Berners & Co. 


Attorneys for the defendant: Messrs. Carruthers and Dignam. 


Before Mr. Justice Norman, Officiating Chief Justice, and Mr. Justice 


Macpherson. 
In rae aoops or H. B. BERESFORD . 1871 
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Court Fees Act (VII of 1870), Sok. I, cls. 11 and 12—Trust Property. 

The term “ property ” in clauses 11 and 12 of schedule I of the Court Fees 
Act includes not only property to which the deceased was beneficially entitled 
during his life-time, but also all property which stood in his name as trustee, or 
of which he was possessed benami for others. 

In the goods of George (1) distinguished. 

THESE were two cases which had been referred to the Chief 
Justice, under section 6 of the Court Fees Act, by the Taxing 
Officer of the Court. The first case was stated as follows :— 


(1) 6 B. L. R., App, 138. : 
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“Qn September 22nd, 1870, Mr. Samuel Cochrane (the 
manager of the Agra Bank), under a power from the executors 
in England of the will of Henry Brown Beresford, deceased, ` 
applied for and obtained from this Court letterg of administra- 
tion (with a copy of the will annexed) of the property and cre- 
dits of the deceased. The petition for letters of administration 
contains the following statements:—‘ That there are assets 
belonging to the estate of the deceased within the jurisdiction of 
this Honorable Court to be administered ; and that the amount 
of such assets likely to come to your petitioner’s hands will 
not exceed the sum of Rs. 24,000.’ 

‘ The ad valorem fee prescribed by the Court Fees Act, 1870, 
schedule I, clause 11, was, upon the facts stated in the petition, 
properly charged on the sum of Rs. 24,000, and was paid with- 
out any claim being made to exemption. 

‘Mr. Cochrane now applies that the fee so paid by him may be 
refunded, on the ground that the property in respect of which 


- the fee was paid, belongs, not (as stated in the petition for letters 


of administration) to the estate of the deceased, but to a marriage 
settlement of which the deceased was the last of three trustees. 
The question to be considered is whether the ad valorem fee was 
payable in respect of property belonging (as it now appears) to 
a trust. This question may be determined under section 5 of 
the Court Fees Act, but there is no provision in the Act under 
which an order can be made by the High Court, or by any 
Judge or officer of the Court, for the refund of the ad valorem 
fee after it has been paid.” 

The Taxing Officer in making the reference referred to the 
case of In the goods of George (1). 

The second case was stated as follows :— 

“« Andrew Ross Bell died in 1841, having first made his will, and 
thereby appointed Thomas Herbert Maddock (afterwards Sir Tho- 
mas Herbert Maddock) one of the executors. On 28th January 
1842, Thomas Herbert Maddock alone proved the will in the late 
Supreme Court, and obtained probate. Thomas Herbert Mad- 
dock has since died in England, leaving no property of his own 


b (1) 6 B. L. R., App., 138. 
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in this country, but leaving government securities for Rs. 21,600 
standing in his name, but belonging to the estate of Andrew 
Ross Bell. The Administrator-General has obtained from this 
Court letters of administration (with a copy of the will annexed) 
of the unadminfstered property and credits of Andrew Ross 
Bell, and has also obtained letters of administration of the pro- 
perty and credits of Thomas Herbert Maddock ; the latter for 
the sole purpose of effecting the transfer of the government 
securities for Rs. 21,600 to himself as administrator of the 


estate of Andrew Ross Bell, and the former for the purpose of © 


administering the government securities after such transfer. 
The government securities admittedly belong to the estate of 
Andrew Ross Bell, and it is only because they stand in the name 
of Thomas Herbert Maddock that it has been necessary to ob- 
tain letters of administration to his estate. The question refer- 
red for the determination of the Chief Justice is, whether, under 
the Court Fees Act, 1870, schedule I., clause 11, the ad valorem 
stamp fee is payable in respect of each of the letters of admi- 
nistration obtained by the Administrator-General. The decision 
of the question in In the goods of H. B. Beresford will probably 
govern the question in the present case.” 


The Chief Justice (offg.) passed the following order :— 


“< This is not at present a question as to the necessity of pay- 
ing æ fee; but it is a question whether a certain fee should be 
refunded on discovering thatit has been paid under a mistake. 
It involves a point of so much importance on the construction 
of clauses 11 and 12 of schedule I. of the Court Fees Act, that 
I think a communication should be made to the Government, and 
the papers submitted to the Advocate-General, in order that it 
may be considered and argued, if thought necessary, by counsel, 
whether duty is not chargeable on property held in trust or 
benami on the death of the person holding such property where 
probate or a certificate becomes necessary to perfect the transfer 
of such property. The exception in 55 Geo. IIL, c. 184, is 
not fonnd in the Indian Act.” 


The suggestions in the order were acted on, and the cases were 
therenpon set down to be heard and argued, 
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~ Mr. Marindin for the petitioner in the first case. 


The Administrator- General in person in the second case. 


Mr. Marindin.—Clause 11 of the ssieduls e Act VII of 
1870 does not apply to any cases except wheré the party, in re- 
spect of whose property duty is to be paid, has a beneficial inter- 
est in the property. It does not apply to trust property. The 
corresponding Act in England, 55 Geo. IIL., c. 184, makes by 
section 38 a special exemption of trust property from payment of 
duty. It has been held here, by Couch, C.J., in In the goods of 
George (1), that such property is not liable to duty. [Nor- 
MAN, J.—In that case there was a mere power; the property 
had already vested.| There’ Couch, C.J., reads the word “ pro- 
perty” as meaning property of the deceased. Is this property . 
of the deceased ? It is submitted it is not, within the meaning of 
clause 11. The enjoyment of this property is in no way affected 
by the death of the testator. There is considerable hardship in 
making duty payable on property merely on the death of the trus- 
tee. The beneficial ownership was not in him; he could not 
deal with the property except for the purposes of the trust. It 
is not therefore property of his within the meaning of the Court 
Fees Act. The decision of Couch, C.J., in In the goods of 
George (1), governs this case: the only difference is that there 
the property was not vested in the deceased; the probate was 
required before the power could be acted on. 


The Administrator-General appeared in person, and contended 
that the word & property” in clause 11 of the schedule to the 
Court Fees Act, should be taken in connection with The Indian 
Succession Act X of 1865, and The Administrator-General’s 
Act XXIV of 1867, and Act XXVII of 1860. See sections 
280—283 of Act X of 1865. Under section 283, this property 
would not be liable for the debts of Maddock; “assets” would 
not include such property. The three Acts make one system. 


(1) 6 B, L, R., App., 138. 
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Mr. Wilkinson (the Advocate-General with him) appeared for 
the Government. 


Norman, J.—Your contention is that, under section 11 of the 
schedule to thé Court Fees Act, the word “ property” includes 
trust property. 


Mr. Wilkinson.— Yes. 


Norman, J. — The 11th clause of schedule I. of the 
Court Fees Act of 1870 provides for the fee which is to be 
payable on the probate of a will or letters of administration, with 
or without the will annexed. The 12th clause provides for the fee 
payable upon a certificate granted under Act XX VII of 1860 
(for facilitating the collections of debts on successions for the 
security of parties paying debts to the representatives of de- 
ceased persons). The fee is thereby fixed at 2 per cent. on 
the amount or value of the property in respect of which the 
probate, or letters, or certificate shall be granted, if such amount 
exceeds the sum of Rs. 1,000. The Court Fees Act contains 
no such exception of trust properties as is to be found in the 
38th section of the English Stamp Act, 55 Geo. III., c. 184. I 
am of opinion that the term “ property,” as mentioned in those 
clauses, includes not only property to which the deceased was 
beneficially entitled during his life-time, but also all property 
which stood in his name as trustee, or of which he was possessed 
benami for others. 

The language of the clause, so far as it relates to the amount 
payable upon property in respect of which probate is to be 
granted, appears clear; but the meaning becomes still more clear 
when the note at the foot of those clauses is looked to, which 
is as follows:—~* The person to whom any such certificate is 
granted, or his representative, shall after the expiration of twelve 
months from the date of such certificate, and thereafter when- 
ever the Court granting such certificate requires him so to do, 
file a statement on oath of all moneys recovered or realized by 
him under such certificate. “Ifthe moneys so recovered or 
realized exceed the amount of debts or other property as sworn 
to by the person to whom the certificate is granted, the Court 


1871 


61 


th 


In THK 
GOODS OF 
E. B. BERES- 
FORD. 


In THE 
GOODS OF 
T, UW. Map- 
DOCEK. 


x 


e 
62 BENGAL LAW REPORTS. (VOL. VI. 


1871 may cancel the same, and order such person to-take out a fresh 
In me certificate and pay the fee prescribed by this schedule for such 
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eae: Now, on reading that note, it appears that, in order to avoid any 


pegs OF mistake, the Act expressly says that if the anfount recovered 
pock, or realized under the certificate exceeds the amount of debts or 
other property as sworn to, a fee is to be payable for the excess. 
The fee, therefore, on the certificate is payable on the total 
amount of the money recovered or realized, without any refer- 
ence whatever to the amount of the beneficial interest to be dis- 
posed of by the person obtaining the certificate. If the money 
realized, or, in other words, the debts collected, under the certi- 
ficate amounted to Rs. 20,000, and the liabilities of the testator 
were Ks,_19,000, the fee would be payable by the person obtdin- 
ing the certificate upon the entire amount collected, and not 
upon the surplus assets available to or distributable by him. It 
is clear, therefore, that the value of the property alluded toin the 
llth and 12th clauses does not mean the beneficial interest of 
the testator in such property. For these reasons I am of opi- 
nion that the full ad valorem duty is payable in the case both of 
Mr. Beresford and of Sir Herbert Maddock. 

The decision of Chief Justice Sir Richard Couch in Iu the 
goods of George (1) appears to me not to be in any way touched 
by anything which we have said to-day. The probate there was 
granted in respect of a will made in execution of a naked power 
of appointment amongst particular persons, which was not, either 
in the hands of the testator or of the executor, property of any 
description. 


MACPHERSON, J.—I am entirely of the same opinion, and 
think that there is nothing whatever in the Court Fees Act to 
show that there was any intention to exempt trust property from 
the operation of schedule I., clause 11. . Trust property was ex- 
pressly exempted by the English Stamp Act; and if the Legis- 
Jature had intended that it should not be chargeable in this 
country, there would, doubtless, have been an express exemption 
to that effect in the Court Fees Act, There is no such ex- 
emption, and the language used clearly includes trust property. 


(1) 6B. L. R., App., 138, 
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Before Mr. Justice Norman, Offg. Chief Justice, and Mr. Justice Bayley. 


THE QUEEN v. AMIRUDDIN (Aprstiant).* 
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Summing up to Assessors by the Judge— Waging War against the Queen— — 


Conspiracy to wage War—Treuson—Misprision of Treason—Limilation of 
Period of Prosecution— Documents, admissibility of, in Evidence—Penul 
Code (Act XLV of 1860), s.121—Code of Criminal Procedure (Act XAV 
of 1861), 8. 879—7 Will. III, c. 3, 8. 5. 


Although the Code of Criminal Procedure does not expressly provide for 
summing up of the evidence in a trial with the nid of assessors, there is 
nothing in the Code to prevent a Judge from summing up the evidence to the 
QaSeSSOrsE. 

Where one of the two assessors says that he thinks it proved that a 
war was waged against the Queen, that there was a conspiracy to carry on that 
war, and that the prisoner is guilty of all the acts charged, and the other 
assessor concurs with him, it cannot be anid that the assessors have given no 
reason for their opinion. : 

The offence of engaging in a conspiracy to wage war, and that of abetting 
the waging of war against the Queen, under section 121 of the Indian Penal 
Code, are offences under the Penal Code only, and are not treason or mis- 
prision of treason; and therefore the provisions of the Statute 7 Will, IIL, 
c. 8, s. 5 (1), are not applicable, 

The Gazette of India, or Calcutla Gazette, containing official letters on 
the subject of hostilities between the British Crown and Mahomedan fana- 
tics on the frontier, were rightly admitted in evidence under sections 6 and 8 


(1) 7 Will. JII., ¢.3,8.5-—* * * done within the Kingdom of Eng- 
“ From and after the said 25th day of land, dominion of Wales, or town of 
March 1696, no person or persons Berwick-upon-Tweed, after the said 
whatsoever shall be indicted, tried, 25th day of March 1696, unless the 
or prosecuted, for any such trenson as same indictment be found by a grand 
aforesaid, or for misprision of such jury within three years next after the 
treason, that shall be committed or treason or offence done or committed.” 


* Criminal Appeal, No. 784 of 1870, from an order of the Seasions J udge 
of Dinapore, dated the 27th August 1870. : 
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of Act IL of 1855 (1), as proof of the commencement, continuation, and deter- 
mination of hostilities. Similarly, under section 6, a printed letter from the 
Secretary to the Government of the Punjab to the Sevretary to the Govern- 
ment of India was properly resorted to by the Court for its aid as a document 
of reference, r i 

It was not necessary that these documents should be interpreted to the 
prisoner. It was sufficient tbat the purposes for which they were put in 
were explained, 


Tar prisoner was tried, before the Judge of Dinapore, upon 
seventeen different charges, under section 121 of the Indian 
Penal Code, of abetting the waging of war against the Queen, 
and was convicted by the Judge, concurring with assessors, on 
twelve of these charges, and wag sentenced to transportation for 
life and forfeiture of all his property. Of these twelve charges 
it is necessary only to notice four,—viz., the 6th, the 13th, the 
14th, and the 15th. 

6th.—That he, in or about the years 1862-63, abetted the 
waging of war against the Queen, by engaging in a conspi- 
racy with Ibrahim Mandal of Islampore, Abdulla of Patna, and 
others, for the purpose of waging such war, and in pursuance of 
such conspiracy, at divers times and places, instigated divers 
persons—viz., Martuza, Manula, and Baboo Sheikh—to the 
waging of such war; and that he has thereby committed an 
offence punishable under section 121 of the Indian Penal Code, 
and within the cognizance of the Court of Session. 


(1): Act IT of 1865, s.6.— All such 
Courts and persons aforesaid shall take 
judicial notice of all divisions of time, 
of the geographical divisions of the 
world, of the territories under the 


dominion of the British Crown, of the ° 


commencement, continuation and ter- 
mination of hostilities between the 
British Crown and any other State, 
and also of the existence, title, and na- 
tional flag of every Sovereign or State 
recognized by the British Crown. In all 
the above cases such Court or person 
may resort fur its aid to appropriate 
books or documents of reference,” 


Section 8.—“ All proclamations, Acts 
of State, whether legislative or execu- 
tive, nominations, appointments, and 
other official communications of the 
Government appearing in any such 
Gazette” (any Government Gazette 
of any country, colony or dependency 
ander the dominion of the British 
Crown) “ may be proved by the pro- 
duction of such Gazette, and shall be 

prima facie proof of any fact of a pub- 
lio nature which they were intended to 
notify.” 
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13th, — That he, in or about the years 1862-63-64-66-68, 
abetted the waging of war against the Queen, by entering 
into a conspiracy with Ibrahim Mandal of Islampore, Abdulla 
of Patna, and others, for the purpose of waging such war; and 
in pursuance of such conspiracy, at divers times and places, 
procuring divers persons,—viz., Shiki Mandal, Shariatulla, 
Myatulla, Abdulla Mandal, and Salim Mandal,—to contribute 
money im order to the waging of such war; and that he has 
thereby committed an offence puuishable under section 121 of 
the Indian Penal Code, and within the cognizance of the Court 
of Session. 

14th.—That he, in or about the year 1865, at or near 
Kamlabari, abetted the waging of war against the Queen, by 
entering into a conspiracy with Ibrahim Mandal of Islampore, 
Abdulla of Patna, and others, for the purpose of waging such 
war; atid in pursuance of such conspiracy, fowarding money to 
Ibrahim Mandal of Islampore, in order to the waging of such 
war; and that he has thereby committed an offence punishable 
' under section 121 of the Indian Penal Code, and within the 
cognizance of the Court of Session. 

15th.—That he, in or about the year 1868, at or near 
Narainpore, abetted the waging of war against the Queen, by 
entering into a conspiracy with [brahim Mandal of Islampore, 
Abdulla of Patna, and others, for the purpose of waging such 
war; and in pursuance of such conspiracy, collecting property 
for defraying the expense of such war, in order to the waging of 
such war, and that he has thereby committed an offence punish- 
able under section 121 of the Indian Penal Code, and within the 
cognizance of the Court of Session. 

Among the documentary evidence adduced and admitted 
against the prisoner, were the following :— 

The Calcutta Gazette of the 16th of June 1858, containing a 
Despatch from the Deputy Adjutant-General of the Army, dated 
27th May 18658, forwarding a Report from Major W. Middle- 
ton, 17th Madras Native Infantry, of the successful operations 
of the Column under. his command, on the banks of the Jumna, 
near the village of Gharra, on the 9th May, published by the 
order of the Governor General. 
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The Gazette of India of the 30th January 1864, containing a 
General Order by the Governor General of India in Council, 
dated 29th January 1864, and several Reports and Despatches 
from the Commanding Officers, detailing military operations 
undertaken against the rebels on the North-Western frontier, 
and reporting their result, for the information ‘of the Governor 
General in Council and the Commander-in-Chief. 

The Gazette of India of the 9th November 1868, containing 
a letter from the Quarter-Master General, dated the 5th instant, 
forwarding, by direction of the Commander-in-Chief, copies of 
Despatches from Major-General A. T. Wilde, 0.B., 0.8.1., com- 
manding the Hazara Field Force, detailing the operations of 
the force under his command, published by the direction of the 
Viceroy and Governor General in Council. 

Also a printed official letter from the Secretary to the Govern- 
ment of the Punjab to the Secretary to the Government of 
India. 

The prisoner appealed from the conviction and sentence. 


Mr. M. Ghose for the prisoner. 


The Standing Counsel appeared on behalf of the Crown, 
but was not called upon. 


The arguments raised on behalf of the prisoner appear from the 
judgment of the Court, which was delivered by 


Norman, J. (who after stating the conviction, and reciting 
the 6th, 13th, 14th, and 15th charges, continued) :— 

Mr. Ghose, as counsel for the prisoner, after making an ob- 
jection to the validity of the conviction, on the ground of 
alleged irregularity in the conduct of the trial, and contending 
that certain classes of evidence admitted by the Judge had 
been improperly received, went into a most elaborate and 
careful examination of the evidence, both oral and documentary, 
in detail? 

The first point raised by him was that the trial was not con- 
ducted in accordance with the provisions of the Code of Cri- 
minal Procedure, inasmuch as it appears that the Judge, at the 
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conclusion of the reply of the Government prosecutor, and 


before calling upon the assessors to give their ppinione; summed 


up the case to the assessors. 

No statement, as to the terms in which the Judge summed 
up appears on the record. Mr. Ghose pointed ont that while 
by section 379 of the Criminal Procedure Code, in trials by 
jury, the Court requires the Judge to sum up the evidence, no 
such provision is made for the case of trials by. the Court of 
Session with the aid of assessors. He referred to some obser- 
vations of Mr. Justice L. S. Jackson, in The Queen v. Poly (1), 
where this distinction is adverted to. 

We may observe that although the Code of Criminal Pro- 
cedure does not expressly provide for summing up the evi- 
dence in a trial with the aid of assessors, there is nothing in the 
Code to prevent a Judge from summing up the evidence which 
is in fact only a mode of going through and discussing it with 
the assessors. In a case like the present, where a prisoner was 
being tried on seventeen charges, where the evidence was very 
voluminous—fifty-five witnesses having been examined for the 


(1) Before Mr. Justice Loch and Mr, Justice of that fact, section 386. The attesta- 
L. 8. Jackson, tion of the Magistrate is prima facie 
“The 14th April 1869. proof of such examination, and it is to 


‘ be presumed, until the contrary be 
THE QUEEN v. JOGE POLY, APPELLANT. * ie that the proceedings were re- 


Ta judgment of the Court was 
delivered by 


Jackson, J.— We think the prisoner 
has been properly convicted, and we 
gee no reason to interfere with the 
sentence. 

There are two points connected 
with the proceedings at the trial on 
which it is proper to remark. 

One is that but for the prisoner's 
admission before the Court of Session 
that his statement before the Magis- 
trate had been voluntarily made, the 
Judge would have required evidence 


Secondly. —The ' Judge appears to 
have addressed the assessors in the 
way of summing up the evidence. 
This is not in accordance with the 
Procedure Code. The Assessors are 
members of the Court, and are to give 
theix opinions orally for the consider- 
ation of the Judge, who afterwards 
gives his decision. In the case of a 
Jury, who have the final decision on 
the facts, it is the duty of the Judge 
to sum up, and, when neggssary, to 
direct them. 


* Appeal No. 114 of 1869, from the order of the Sessions Judge of Dinapore, dated the 


26th January 1869, 
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prosecution, and upwards of thirty for the defence—we think 
that a Judge sitting with assessors would have failed in his duty, 
or at least showed a want of sound discretion, if he had not 
indicated the matters necessary to be established by proof in 
order to convict the prisoner of the offence or offences charged. 


“With fall notes of the evidence and all the documents before 


him, we should have been surprised if we had found that the 
Judge had failed to assist the assessors by reminding them of 
the results of the evidence, and pointing out the bearing of the 
several parts of such evidence on the questions to be considered. 

In cases of trial by jury, the summing up is all-important, 
because there is no appeal from the decision of a jury. In 
order to know what is the proposition which the jury have affirm- 
ed, what it is that they have really decided in finding a verdict 
of guilty, it is generally necessary to look to the questions left 
to them by the Judge in summing up; and, therefore, in order 
that it might appear whether the conviction is legal and proper, 
it was necessary in the Code of Criminal Procedure to provide 
that in trials by jury a statement of the Judge’s direction should 
form part of the record. A provision to that effect is contained in 
section 379, In trials before a Judge sitting with assessors, there 
is an appeal on the facts. The Appellate Court can examine the 
grounds of the finding of the Judge and assessors. It is, there- 
fore, not necessary to preserve any record of the discussion be- 
tween the Judge and the assessors. But because the Code is 
silent as to such discussion, it does not follow that nothing of 
the sort is to take place. Mr. Ghose urged that the object of 
appointing assessors was to assist the Judge, not for the Judge to 
assist, or by such assistance to influence, the assessors. But 
the real object of appointing assessors is to assist the Court, and 
the discussion and statement of points by a Judge sitting with 
assessors cannot be said to be otherwise than in furtherance of 
the object of getting the best assistance for the proper adjudi- 
cation of the case. 

Mr. ose next contended that as there is no record of the 
Judge’s summing up to the assessors, the Court is not in a posi- 
tion to know how far the assessors may have been influenced by 
the Judge’s observations, and that therefore less weight is to be 
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attributed in this case than in ordinary cases to the fact that the 1871 č - 
assessors have concurred with the Judge in finding the prisoner 0585 
guilty. ABLIRUDDIN, 

Mr. Ghose fgrther contended that the assessors had given no 
reasons for their opinion,—the last observation is not quite well, 
founded. The assessors do not merely find the prisoner guilty. 
The first assessor, with whom the other concurs, saya:—‘I think 
it proved that a war was waged against the Queen, that there 
Was a conspiracy to carry on that war, and that the prisoner is 
guilty of all the acts charged.” It is clear then that the asses- 
sors knew what were the points which they had to consider, and 
there is nothing on the record to lead us to think that they did 
not form an independent judgment on the evidence. 

Mr. Ghose next pointed out, that all the acts with which the 
prisoner is charged took place more than three years ago He 
contended that by English law, as embodied in Statute 7 Will. 
IIT, c. 3, s. 5, no person can be indicted or prosecuted for 
‘treason, unless within three years after the commission of 
the offence. He argued that this law had been introduced as 
part of the law of England, at least as regards persons liable 
to be tried in the High Court in its Original Criminal Jurisdic- 
tion, by the Charter, and that before the passing of the Penal 
Code, the English law of treason was applicable to offences 
committed against the sovereign by Natives of India otherwise 
than within the limits of the town of Calcutta; and that if this 
provision was in force at the time of the passing of the Penal 
Code, it has not been repealed by anything in that Code. 

The answer to this argument is that the offences with which 
the prisoner stands charged are not treason or misprision of 
treason, to which alone. the provisions of 7 Wil. III, c. 3, 
s. 5, are applicable, but offences against the Penal Code. 

In taking upon itself the administration’ of criminal justice 
in Bengal, Behar, and Orissa, the English Government, so far 
from abrogating the existing law of the land, and ingroducing 
English criminal law, undertook to administer the law as it 
stood,—that is the Mahomedan criminal law, subject to such 
modifications as might be found necessary. Accordingly, we find 
that crimes committed by Natives of India against the State, as 
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by levying war against the Crown and the like, outside the 
town of Calcutta, were formerly punished, not as treason under 


AMIRUDDIN, English law, but as offences against the law of the land, —i. e., 


Mahomedan law, after taking the futwas of the Mahomedan law 
„ofcers. See the case of Meerza Beg, who was declared liable to 
"tazeer at the discretion of the rulers of the country, and sentenced 
to death, in 1799—-Harington’s Analysis, Volume I, pages 336 
—340, note; Regulation IV of 1799. 

The special limitation of the period of prosecution in cases 
of treason and misprision of treason, under Statute 7 Will. III, 
c. 3, 8. 5, is an exception to the general rule in criminal 
cases, and in enacting section 121 of the Indian Penal Code, 
the Legislature has not thought fit to limit in any way the 
period within which a prosecution for m offence against that 
enactment may be commenced, and consequently such limitation 
does not form part of the Penal Code under which the prisoner 
has been convicted by the Sessions Judge and assessors. 

Mr. Ghose néxt objected that the Calcutta Gazette of the 
16th of June 1858, and the Gazette of India of the 30th Janu- 


-ary 1864 and of the 9th of November 1868, had been improperly 


received in evidence. 

They are, however, clearly admissible in evidence, under sec- 
tion 8 of Act II of 1855, to prove the proclamation and official 
communications of the Government relating to the war on the 
frontier. 

By section 6, the Court is bound to take judicial notice of 
the commencement, continuation, and termination of hostilities 
between the British Crown and any other State, and is empow- 
ered to resort to appropriate books and documents of reference. 
It is. to this end that the Exhibit D. 1, a printed official 
letter from the Secretary to the Government of the Punjab to 
the Secretary to the Government of India, also objected to 
by Mr. Ghose, is admissible in evidence. Of course it is not 
evidence „Of the facts mentioned in detail by the writer of the 
letter, 

These several documents are evidence, and may be referred 
to under section 6, Act IT of 1865, as to the commencement and 
continuation of the war between the Government and the 
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Mahomedan fanatics on the frontier, at Malka, Sittana, Umbeyla 
and other places. 

Mr. Ghose next objected that there had been an irregularity 
in the trial, because the Government Gazettes and the letter of 
the Secretary to the Government of the Punjab were not read 
at length and interpreted to the prisoner in open Court ma 
language understood by him, which he contended was required 
by the 200th section of the Code of Criminal Procedure. 

Section 200 relates to the oral evidence of the witnesses. As 
to the documentary evidence, we are of opinion that although, 
undoubtedly, a prisoner has a right to have all or any part of 
any document used on his trial translated or interpreted to him, 
yet, put in, as these Gazettes were, for the purpose of merely 
giving formal proof of that which was an incontestable fact, that 
the Government was issuing proclamations as to the war on the 
frontier, it would not be necessary to interpret them at length. 
It would be sufficient if the prisoner was made to understand 
what they were, and for what purpose they were used. 

To interpret them at length from beginning to end would 
have been a mere useless waste of time, and would have probably 
embarrassed the prisoner, because it would be difficult, or almost 
impossible, to make him understand that the detailed statements 
read to him were not being used against him as proof of the 
several detailed facts stated therein. We have no reason to 
believe that the prisoner was not made fully aware of their 
nature, and of the object with which they were put in, and it is 
stated in the proceedings that the prosecutor addressed the 
Court in Urdu, a language understood by the prisoner. 

Mr. Ghose next referred to the 28th section of Act IT of 
1855, and contended that the prisoner being charged with trea- 
eon no offence charged against him could be proved by the 
evidence of a single witness. Itis not necessary to discuss or 
determine what rule of evidence applies to trials for offences 
against the State under the Penal Code. Even if the Statute 
7 Will. ILI, or the earlier English law, applied, which it certainly 
does not, the evidence we have to deal with is sufficient in quan- 
tity to satisfy the strictest rule. 


\ (After noticing the objections by the counsel for the prisoner to 
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the admission in evidence of two letters produced against the 
prisoner, and stating the facts relating to them, His Lordship 
proceeded) :— 

Mr. Ghose argued that the discredit throwy on the evidence 
for the prosecution by the falsity of this part of the case ought 
to lead us to disbelieve the rest of the evidence against the 
prisoner. 

To that there are two answers: first, that though we distrust 
the evidence relating to the two letters very much—though we 
could not rely upon it or accept it as true, it is not proved to be 
false ; secondly, the facts to which those letters relate are isolat- 
ed and stand quite apart from the general current of the evidence. 
Omitting, as we have, all further allusion to the evidence of the 
witnesses who speak to the letters, the general case against the 
prisoners stands untouched. Suppose it be true that Tafiula 
concocted the letter produced by him to ruin a man whom he 
considers to be his enemy, there is no ground for supposing that 
other witnesses wholly unconnected with him are not speaking 
the truth. 

(His Lordship here commented on the evidence of the witnesses 
in detail,—lastly of one Martaza, and proceeded) :— 

Mr. Ghose’s chief point as to the evidence of Martaza was 
that the offence was not shown to have taken place since the com- 
mencement of 1862, when the Penal Code came into operation. 
But, according to the evidence, Martaza was only four or’ five 
months with the crescenfaders, and while at Malka, he heard of 
the affair at Tupi Miani, which took place in 1863. Martaza 
seems to have come straight from the prisoner’s house. This 
would make it probable that it could hardly have been much 
earlier than the middle of 1862, when Martaza left the prison- 


er’s house, and that Martaza and the witnesses are right when 


they put his departure from that house about eight years before 
the trial, or in other words in the middle of 1862. 

Mr. Ghose attempted to show that there were discrepancies 
in the evidence of these witnesses. But the evidence as regards ` 
Martaza appears to us to be reliable. | 

(His Lordship continued to comment on the evidence of the 
witnesses in detail, and proceeded):—This evidence appears to 
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us abundantly sufficient to justify the finding of the Judge and 
assessors that the prisoner is guilty on the 6th charge,—viz., that 
he abetted the waging of war against the Queen by engaging 
in a conspiracy with Ibrahim Mandal and others, and in pur- 
suance of that conspiracy instigated Martaza, Manulla and 
others to the waging of such war. 

The next subject we propose to consider is the 13th charge, 
which relates to the collecting of money to forward the objects 
of the conspiracy. | 

(After further commenting on the evidence in detail, His Lord- 
ship proceeded):—The evidence seems to us full and clear. 
The Judge and assessors could scarcely have come to any 
other conclusion than that at which they arrived,—viz., that the 
13th and 15th charges were brought home to the prisoner. 

(After further commenting on the evidence in detail, His Lord- 
ship proceeded) :—The prisoner is shown to belong to a pecu- 
liar sect distinct from the great classes, Sunnis and Shias, to 
which the Mahomedans of this country chiefly belong, to be 
a religious enthusiast, a zealot who goes round from village to 
village telling people to fast and pray, not to commit evil, to 
abstain from superstitious observances such as offerings at the 
tombs of Saints, to give alms, to go on pilgrimages, and to con- 
tribute, if but a handful of rice out of each meal, to the ex- 
penses of war against infidels. It cannot be supposed that a 
man of such character would be guilty of the dishonesty of 
- habitually appropriating the collections so made to his own 
purposes. Unless we are to assume that he was guilty of 
embezzlement, the money collected must have been forwarded 
by the prisoner to the heads of the conspiracy. 

I think then that it is impossible to say that the Judge and 
agséssors were not right in convicting the prisoner on the 
14th charge. 

It is not necessary to go into the other charges which are 
merely subordinate. 

Great stress was laid by Mr. Ghose on the fact of the animosi- 
ty or supposed enmity arising gut of religious differences of cer- 
tain persons named Abbas Ali, Tafiulla, Nasral-Huq and Itwari. 

T the evidence in this case shows graver motives than even 
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1871 the hot dispute on matters of ceremonial such as “ameen” 
fo ‘roffadeen” “buratikhana” for the hostility which many of 
AMIRUDDIN. his neighbours may entertain towards the prisoner. 

He is shown to have worked on the feclings af boys of fifteen 
or sixteen, many of whom were enticed away from their homes 

` and induced to join in the jehad. Some of these have been 
followed, and have been brought back by their parents. Of those 
who persevered considerable numbers appear never to have 
returned or been heard of again. ‘These, no doubt, if not killed 
in battle, have either perished from exposure or disease, or fallen 
in conflicts with jealous or hostile tribes on the North-west 
frontier. ; 

The offences of which the prisoner has been convicted, are 
punishable under the 121st section of the Indian Penal Code with 
death or with transportation for life with forfeiture of property. 
The sentence of transportation for life, with forfeiture of pro- 
perty, appears to us to be proper. 

We reject the appeal. 





Appeal dismissed. 


ue 4 Gobf IH]. [IN THE INSOLVENT COURT.] 


Before Mr. Justice Norman, Offg. Chief Justice, and Mr. Justice Paul. 








1871 Ix THE MATTER or AJUDHIA PRASAD ann axorner (Insoivents). 
B i 
l MOHANT JAIRAM GIR (Arrsrraxr) v. A. B. MILLER 
(RESPONDENT. ) 


Jurisdiction of Insolvent Court—11 & 12 Vict, c. 21, ss. 26, 72, and 73— 
Evidence not taken down in Writing. 


Where the.evidence has not been taken down in writing, as provided by 
section 72 of the Insolvent Act, the evidence cannot be gone into on an appeal 
under section 73. 


Per Norman, J. (PAuL, J. doubting).—The Insolvent Court has power, 
under section 26 of 11 & 12 Vict, c. 21, to order any person who is in 
possession of, or has under his control, any property alleged to belong to the 
insolvent, to deliver such property to the Official Assignee. 


THIS was an appéal from an order of Mr. Justice Phear, 
sitting as Commissioner of the Insolvent Court, dated June 18th, 
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1870, making absolute a rule nisi calling upon one Mohant 
Jairam Gir to show cause why he should not hand over to 
the Official Assignee the sum of Rs. 9,087-5-6. 

The following facts were brought before the Court during the 
proceedings in the insolvency :— 

Mohant Jairam Gir, of Mirzapore, carried on business for 
many years, as merchant and arutdar, in Calcutta, in partnership, 
under the name of Mohant Parusram Gir Mohant Jairam 
Gir. Qn 14th February 1866, the firm, through their head 
comasta Sitaram Abasti, sold to Kalidas Dhar and Chan- 
drasikhar Mookerjee, the banians of Messrs. Borradaile Schiller 
and Co., 1,000 bales of cotton, but the banians did not take 
delivery. The cotton was thereupon put up to auction by Sitaram, 
and purchased with his privity and consent by one Banwazrilal 
in the name of the insolvents Ajudhia Prasad and Binda 
Prasad, who carried on business in Calcutta. It was afterwards 
alleged that the purchase had been made benami for and on 
account ‘of the Mohants’ firm. The cotton remained in the 
Mohants’ godown, the insolvents never paying for or asking for 
delivery of the bales. No entry of the transaction was made 
either in the books of the Mohants’ firm or in the books of the 
insolvents Ajudhia and Binda Prasad. Ajudhia Prasad and 
Binda Prasad were, on 21st March 1868, adjudicated insolvents, 
on the petition of Ramnarayan Bose, one.of their creditors; and 
they inserted in their schedule the Mohanta’ firm as debtor to 
the amount of Rs, 11,000, which debt they specified as follows :— 

“We bought 1,000 bales of cotton at a resale auction at Sibpore, 
through Banwarilal from these debtors, 500 bales at Rs. 15-12 per maund 
and 500 bales at Rs. 16-8 per maund. We did not pay for it, but instructed 
Mohant Jairam Gir Parusram Gir to sell it for us on commission, to 
deduct the purchase-money, and their commission, and to account to us 
for the profits.” 

On 21st February 1870, previous to the insolvents obtaining 
their discharge, Mr. Justice Phear, on a petition by the Official 
Assignee stating the above facts, made an order under section 
26 of the Insolvent Act (1), directing that Mohant Jairam Gir 


(1) 11 & 12 Vict, c. 21, s.26.— In discharge under this Act, or shall 
case suy person shall, after any such have been adjudged to have commit- 
insolvent shall haye petitioned for his ted an act of insolvency, and before 
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should hold and retain the 1,000 bales of cotton, or the proceeds 
thereof, as belonging to, or forming part of, the estate and effects 
of the insolvents, until the Court should make further order con- 
cerning them. It was further ordered, that Mohant Jairam Gir 
should show cause why he should not deliver the 1,000 bales or 
the proceeds thereof to the Official Assignee, Cause was shown 
on behalf of the Mohant. The insolvent Ajudhia Prasad was 
examined on behalf of the Official Assignee. An affidavit of 
one Gabinda Chandranath was read; and Mathura Das, cash- 
keeper and head accountant in the Mohants’ Calcutta kotce, 
Fatteh Charan and Mr. Carapiet were examined on behalf of 
the Mohant. ‘The evidence, however, was not taken down in 
writing, as provided for by section 72 (1) of the Insolvent Act. 


the said insolvent shall have obtained 
his discharge in the nature of a certi- 
ficate os hereinafter mentioned, be 
possessed of, or have under his power 
or control, any property whatsoever of 
such insolvent, other than any such 
Government stock, funds, or annuities 
as aforesaid, or other than any of the 
stock or shares in any public Com- 
pany either in England, Scotland or 
Ireland, or within the limits aforesaid, 
or to which such insolvent may be in 
any way entitled, either under any 
trust, express or implied, or otherwise 
held for his use and benefit, or in case 
any such persons shall be at any such 
period indebted to such insolvent, it 
shall be lawful for the said Court, upon 
the application of any assignee, or any 
creditor of such insolvent whose debt 
or demand shall have been admitted 
or established in the matter of the 
said insolvency, to cause notice to be 
given to such person, directing him to 
hold and retain the said property till 
the said Court shall make further or- 
der concerning the same; and there- 
upon it shall be lawful for the said 
Court further to order such person to 
deliver over such property, and to pay 
such debts as aforesaid, or any part 


thereof to the assignee or assignees 
of the estate and effects of such insol- 
vent, for the general benefit of the 
creditor of such insolvent; and such 
delivery and payment shall be made 
accordingly in obedience to such or- 
der, and such person shall by such 
payment and delivery so made in 
pursuance of such order of the snid 
Court, be discharged in respect of such 
property and debts against all persons 
whatsoever to all intents and pur- 
poses.” 


(1) 11 & 12 Vict., ¢. 21, 3. 72.—" Any 
person who shall be interested in any 
proceeding of any of the said Courts 
for the Relief of Insolvent Debtors, 
upon depositing with the proper offi- 
cer of the Court a sum of money of 
which the amount shall be fixed by 
the Court, may require that the whole 
of the evidence relating to any such 
proceeding may be taken down in 
writing by a sworn officer of the Court, 
and the same shall be done accord- 
ingly; and in case such person shall 
not within one calendar month there- 
after present a petition of appeal ns 
is hereinafter directed, it shall be law- 
ful for the Court in which such evi- 
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Mr. Woodroffe, Mr. Branson, and Mr. Evans for Mohant 
Jairam Gir. 


Mr. Ingram fer the Official Assignee. 


Mr. Orr for the Insolyents. 


In making the order, the following judgment was delivered by 


Parar, Ji—The rule will be made absolute. The evidence 
appears to me to be entirely one-sided. All the evidence that can 
be relied on ‘shows that there really was a bond fide sale of the 
cotton to the insolvents. I have not the slightest doubt this was 
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so. The two witnesses who endeavour to make out that the sale - 


was benami were quite unworthy of credit. They showed as 
much by their demeanour in Court. - [think that Mr. Ingram’s 
argument drawn from the accounts themselves was very forcible, 
for it is quite manifest that there were continuous dealings 
between the insolvents and the Mohant’s firm after the first sale 
of the cotton, which it is now argued had the effect of destroy- 
ing their credit. I observe from the schedule that there is a 


debt due by the insolvents to the Mohants. The Mohants will, ' 


therefore, be ordered to make over to the Official Assignee the 
proceeds of the cotton less the amount due to them as entered 
in the schedule. The Mohants will pay the Official Assignee’s 
costs from the time of the first sale. The insolvents’ costs will 
be paid out of the estate. I am inclined to think that the 
Mohants should pay the costs of the insolvents, but I will reserve 
that point. 


From this order Mohant Jairam Gir appealed. 


Mr. Graham and Mr. Evans for the appellant. 


Mr. Kennedy and Mr. Leighton for the respondent. 


dence shall have been sotaken down in so deposited as aforesaid, returning 
writing as aforesaid, to pay the reason- the surplus, if any, to the person who 
able costs and expenses thereof out shall have deposited the same.” 

of the money whith shall lave been , 
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A preliminary objection was taken by the respondent that 
the evidence not having been taken down in writing under the 
provisions of section 72 of the Insolvent Act, the Court had no 
jurisdiction tò hear the appeal. The case of Jy re Lakhmidas 
Hanzraj (1) was referred to. 


Mr. Graham, contra—Section 73 of the Insolvent Act em- 
powers the Court to order all the evidence “if any” to be 
sent up; therefore, there must be some cases in contem- 
plation where there is no evidence. [PAUL, J.—In this case 
there was evidence.| The words “if any” apply to the words 
“ evidence so taken down in writing” which precede them. Itis 
not said that the Court cannot hear the appeal without evidence. 


~The documents, at any rate, can be put in. If the evidence had 


been taken down in writing, the Court need not have had the 
whole of it sent up. [NORMAN, J.—If we admitted the books 
wo might find it necessary to refer to the oral evidence.]| The 
books are not evidence of the kind spoken of by section 73. 
The oral evidence is taken down for the sake of certainty; the 
books speak for themselves. 


The appeal was then proceeded with without the evidence of 
the witnesses who had been examined. 


Mr. Graham.—A Judge sitting as Commissioner of the In- 
solvent Court has no power to make an order under section 
26 of the Insolvent Act in cases where the ownership of the 
property is in dispute. [ Norman, J.—There is nothing before 
us to show this is a disputed matter. PAUL, J., refers to In re 
Dwarkanath Mitter (2)]. The judgment shows there is a 
dispute. This Court can take evidence and proceed to an 
enquiry now. 


Mr. Evans on the same side.—This is not a proper case for 
the exercise of the discretion of the Court under section 26 
of the Insolvent Act. The Court has no power in such summary 
proceedings as are authorized by section 26 to make such an 


(1) 5 Bom, H. C. Rep, O. C, 63. (2) 4 B. L. R., O. C., 63. 
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order. Inre Dwarkanath Mitter (1) is distinguishable from the 
present case, 


The Counsel for the respondent were not called on. 


° 

Norman, J.—(After stating the facts and reading the 
judgment of Mr. Justice Phear, continued):—The first point to 
which I shall advert is this: Mr. Graham and Mr. Evans ob- 
jected that the learned Judge had no power, under the 26th 
section of the Insolvent Act, to adjudicate and make the order 
that he did, and they have also taken various objections founded 
on the evidence to show that the decision is erroneous. 

With regard to the objections on the merits, the attempt to 
show that the decision is wrong on the facts of the case, it 
appears to me that the appellants have not placed themselves 
in a condition to be heard. (His Lordship here read sections 
72 (2) and 73 (3) of the Insolvent Act). Now, in the pre- 
sent case, the evidence not having been taken down and 
= recorded as provided by the 72nd section, we have no means 
whatever on the materials before us of knowing the facts 
on which the judgment proceeded; we must, therefore, take 
it that the evidence was such as fully to warrant the decision 
of the Court. The only question then remaining is whether 
the Insolvent Court had jurisdiction to entertain the question, 


(1) 4B. L. R., O. C., 63. 

(2) See ants, p. 76. 

(3) 11 § 12 Vict, ¢. 21, s. 78.—" It 
shall be lawful for any person who shall 
think himself aggrieved by any adjudi- 
cation order or proceeding of any such 
Court for the Relief of Insolvent 
Debtors, to present within one calendar 
month threnfter a petition to the 
Supreme Court of Judicature in the 
Presidency; aud it shall be lawful for 
such Court to order that the whole of 
the evidence, if any, which shall have 
been so taken down in writing as afore- 
said and the minutes and records of the 
proceedings of which complaint shall 
have been made, shall be brought 
before it; and the said last mentioned 


Court shall enquire into the matter 
of the petition, and of such procced- 
ings and evidence, and shall make such 
order thereon as to the same Court shall 
seem meet aud just, and shall thereby 
direct by whom and in what manner 
the costs of such petition, and of the 
proceedings which shall have been 
had thereon, and of the taking down 
of any such evidence in writing, and 
of the proceedings of which com- 
plaint shall have been made, shall be 
paid; and such order shall be final 
and conclusive as to all parties, and 
shall be compulsory and binding upon 
the Court in which such proceedings 
go complained of shall have been had.” 
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__1871_ andto make the order that the Mohant should pay to the 
Ixras Official Assignee the sum he was found to be indebted to the 


MATTER OF 


Amru insolvent, (His Lordship here read section 26 (1) of the Insol- 


ee A vent Act). : a 
BAr-GIR Now I think no one can read the 26th section without 
EAEN seeing that there are many cases in which the Court is empow- 

ered to make an order that debts due to an insolvent shall be 
paid to the Assignee. It has been pointed out by the Chief 
Justice in In re Dwarkanath Mitter (2) that it is discre- 
tionary with the Court to enter upon the trial of such a ques- 
. tion, and to make the order, I think that i a correct view of 
the law. In the first place the language of the provision is 
that “it shall be lawful for the Court to cause notice to be 
given,” &c.; and again, “it shall be lawful for the Court to order 
such person to pay such debts or any part thereof.” It seems 
to follow that the Court has a discretionary power. Even where 
-it 18 shown that there ig a debt, the Court is not bound to order 
the whole to be paid. The section empowers the Judge, 
who finds that a debt is due to the insolvent, to make an order 
that the whole of the debt, or part thereof, shall be paid,—that 
is to say, that where the circumstances of the case render it 
necessary or proper that the Court should make an order for pay- 
ment, the Court has power to make such order. ‘As I have 
said, we have no evidence before us to show the circumstances 
which induced Mr. Justice Phear to make the order for the 
payment of the money in this case. The Mohants sought to 
escape liability by alleging that the papers and documents 
relating to the transaction were in fictitious names. These papers 
show on the face of them, as I understand it, that the money is 
payable to the insolvents. The learned Judge may have exer- 
cised his discretion properly, or it may be that he ought to have 
left the parties to litigate the matter in a regular suit. But we 
are not in a condition to say anything as to the propriety of the 
order; and I express no opinion on that point. All I do say 
is that the order of Mr. Justice Phear is, or may be, so far as 
the materials before us go, a Jegal and proper order, and there- 


(1) Ante, p. 76. (2) 4 B. L. R., O.C., 63, 
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‘fore we cannot interfere. For these reasons I think that the 
appeal should be dismissed with costs. 


PAUL, J.—In this case I am also of opinion that the appeal 
should be dismissed. The only point which has struck me 
during the argument is whether the Insolvent Court had juris- 
diction to try the question. On that point the case of In re 
Dwarkanath Mitter (1) is an authority that the Court can 
entertain such a case. This point has not been taken in the 
grounds of appeal, and I don’t think that the justice of the case 
requires that we should entertain it; when a proper case is put 
before the Court, it will be time enough to consider the ruling 
in In re Dwarkanath Mitter (1). In the present case, no in- 
justice has been done, and I therefore concur in dismissing the 
appeal, though I entertain doubts as to the soundness of the 
opinion expressed in In re Dwarkanath Mitter (1). 


Attorney for the appellants: Mr. Carapiet. 
Attorneys forthe Official Assignee: Messrs. Hatch and Hoyle. 


[APPELLATE CIVIL] 


Before Mr. Justice Norman, Officiating Chief Justice, and Mr. Justice 
E. Jackson. 


AKHUT RAMANA anb RAMKARINJI (Dergyparts) v AHMED 
YOUSAFEFJ I (Pruarstirr),* 


aay ppeal— Cancelling Security Bond—Extent of Liability of Surety— 
Recorder's Act—Act VIII of 1859, 88. 204, 363—Act XXIII of 1861, s. 36. 


Where a person became a surety, in the course of the proceedings on an 
appeal, to pay all such sums as may be decreed against the plaintiff on appeal, 
the decree, when passed, can be executed against the surety under section 204 
of the Civil Frocedure Code, and an appeal will lie from an order made in 
execution of such decree againat the surety. 

Where a person became surety, and gave a security-bond eer to 
pay all sums of money that might be decreed against the plaintiff on the 
defendant's appeal, and the appeal was dismissed for default; and on the 


* Miscellaneous Regular Appeal, No. 11 of 1871, from an order of the 

Recorder of Moulmein, dated the 26th October 1870. 
(1) 4B. L. RB, O. C. 63. 
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application of the plaintiff, the Recorder made an order cancelling the bond, 
and returned it to the surety, without notice to the defendants, and afterwards 
the defendant’s appeal was on application restored and a decree passed against 
the plaintiff,—Aeld that the Recorder's order was invalid, and execution could 
issue against the surety notwithstanding that order, a 


On the 10th April 1869, the plaintiff obtained a decree against 
the two defendants, one as the master and the other as the owner 
of a native brig, for Rs, 4,825-3, in the Court of the Recorder 
of Moulmein. Before the judgment was obtained, the plaintiff 
procured an attachment of the brig, and, to obtain her release, 
the firm of Gardiner, Brooke, and Co. became sureties, and 
entered into a bond to the Recorder to pay the amount adjudged 
against the defendants when called upon. Execution having 
issued, Messrs. Gardiner, Brooke, and Co. paid the amount into 
Court, and petitioned the Recorder to detain the money in Court, 
on the ground that the plaintiff was a man of no means, and they 
would be unable to realize the money from him in ease of the 
judgment being reversed on appeal. On this petition, the Re- 
corder made an order, dated the 23rd April 1869, directing that 
the amount so paid in should be held until the further order 
of the Court, and that all proceedings in execution should be ° 
stayed until further orders, the plaintiff being at liberty to apply 
to vary the order. 

The plaintiff subsequently applied to draw out the money on 
giving security; and on the 5th May 1869, one Hadji Abdul 
Ryman entered into a surety-bond to John Coryton, Esq., 
Recorder of Moulmein, in the following terms :— 

“Whereas the above-named John Coryton, Esq., hath | 
allowed Ahmed Yousaffji to draw from the Court the sum of 
Rs, °4,825-3 deposited therein to the credit of the decree 
passed in favor of the said Ahmed Yousaffji against Akhut Ra- 


' mana and Ramkarinji for Rs. 4,825-3, costs included, in Civil 


Regular Suit No. 16 of. 1869, notwithstanding that the said 
Akhut Ramana and Ramkarinji have appealed against the said 
decree to the High Court of Judicature at Fort William in 
Bengal. Now the condition of the above written obligation is 
such that, if the said decree should be reversed or modified on 
appeal, the said Hadji Abdul Ryman shall, when called upon 
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by the said John Coryton, Esq., pay or cause to be paid unto 
the said John Coryton, Esq., or to the Recorder of Moulmein 
for the time being, all such sum and sums oi money as shall 
be decreed against the said Ahmed Yousaffji.’ 

The surety Hadji Abdul Ryman also n as further 
security, the tiplpedeeds of three grants, viz., —Nos. 196, 201, 
and 1932. 

On the 7th May 1869, the defendants appealed to the High 
Court. On the 24th November 1869, the appeal was dismissed 
for default with costs under section 346 of the Code. The defend- 
ants, however, applied within the time limited by section 347 to 
have the appeal restored, but no order was made till some time 
about the end of January 1870. In the meantime the plaintiff 
applied to the Recorder with an office copy of the High Court’s 
order of dismissal to have the security-bond cancelled, and the 
grants deposited returned to his surety. On the 19th January 
1870, the Recorder, without any notice to the defendants, made 
an order as prayed; and on the 20th January 1870, wrote 
the word “ cancelled” across the bond, and delivered back the 
grants. In February, however, the appeal was re-admitted by 
the High Court; and on the 21st April 1870, it was argued on 
the merits, and the judgment of the Recorder was reversed, and 
the plaintiff’s suit was dismissed with all costs. 

On the 3rd October 1870, the defendants applied to the 
Recorder to have the money deposited by them repaid; and in 
default that execution should issue against the surety, for 
Rs. 6,470-5-5, being the amount of decree and subsequent 
costs. On the 19th October 1870, the Recorder allowed execu- 
‘tion against the plaintiff, and, without assigning any reasons, 
dismissed the prayer against the surety with costs. Against this 
order the defendants appealed to the High Court. 


Mr. Lowe (instructed by Mr. Remfry) for the respondent, 
took a preliminary objection, that no appeal lay to the High Court 
under section 11 of Act XXIII of 1861. The order with 
reference to which the appeal is preferred was made after decree. 
Section 364 of Act VIII of 1859 applies to a case like the 
present. 


Mr. Lingham for the appellants contended that an appeal lay 
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to the High Court; and that for the purposes of section 11, 
Act XXIII of 1861, the surety was a party to the suit, having, 
under section 204 of Act VIII of 1859, become liable for the 
performance of the decree of the High Court. He cited Gho- 
ree Lal Jha v. Sheonarain Sing (1), and Ex parte Bhikaji Vithal 


Ambekar (2), as deciding the point in his favor, He said that 


Gajendranarayan Roy v. Hemangint Dasi (3), which was 
against his contention, was founded on Baboo Ram Kishen Doss 
v. Hurkhoo Sing (4), which was a mere obiter dictum of Mr. 
Justice Loch’s, as appeared in Hurkhoo Sing v. Baboo Ram 
Kishen (5). ' 

Before passing any order on the plaintiff’s application, the 
Recorder should have given notice to the defendants. The 
security-bond must be considered to be still in force, and execu- 
tion ought to issue against the surety. | 


Baboo Iswar Chandra Chuckherbutty on the same side. Under 
section 204 of Act VIII of 1859 a surety is considered a 
party; consequently under section 11 of Act XXIII of 1861 
an appeal would lie against the surety. He cited In the matter 
of the Petition of Nafar Chandra Pal Chowdhry (6) to show 
that the appeal by a surety was admitted, as a matter of course, 
without any question. The notice was indispensably necessary 
in this case, because the order produced before the Recorder was 
passed under section 346 ; and under section 347, such an order 
was liable to be set aside on the application of the opposite side. 


Mr. Lowe in 'reply.—No appeal lies, as the surety was not 
a party to the record. The surety was not a defendant. Can 
he be said to be a party under section 11 of Act XXIII 
of 1861? [Norman, J.—The question was decided in the 
case of Ex parte Bhikaji Vithal Ambekar (2)]. That case 
is distinguishable. There the man becnme a surety before 
decree. There was an attachment before decree, but the 
attachment was taken off. In Gobinduath Sandyal v. Ram 
Coomar Ghose (7), E. Jackson and Glover, JJ., held that no 


(1) 8 W. B., 24. (5) 6 W. R., Mis, 44. 
(2) 4 Bom. H. C. Rep., A. C., 119. (6) 6B. L. R., App, 126. 
(3) 4 B. L. R., App., 27. (7) 6 W. R., 21. 


(4) 7 W. R., 329, 
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appeal would lie, but that a regular suit must be brought. See 
also Gajendranarayan Roy v. Hemangini Dasi (1). | Nor- 
MAN, J.—That case is distinguishable.] Section 204 of the 
Code does not apply toa case after decree. | Norman, J., 
refers to section®362.| The Courts have no power to enforce a 
decree in a suit against a person who becomes a surety after 
decree. If he became a surety before decree, it may be executed 
against him. [JacKkson, J.—But the words of section 204 


are large enough to embrace such a case.| Section 338 would 


not be needed if the Court’s view were correct. Execution 
here was stayed, the other side paying the amount. The Recorder 
must have proceeded under that section. [| Norman, J.—The 
Recorder may have taken the security under section 36 of 
Act XXIIT of 1861. See also section 37 of that Act.] Under 
any circumstances the plaintiff is not entitled to an order for exe- 
cution beyond the sum of Rs. 4,825-3, and upon payment of that 
sum the plaintiff’s rights against the surety will cease. The plaint- 
iff asks for an order that the surety should pay Rs. 6,470-5-5, 
but the plaintiff’s rights against the surety being under the 
bond, he is only entitled to the penal sum,—viz., Rs, 4,825-3, 


The judgment of the Court was delivered by 


NORMAN, J. (who, after stating the facts, continued) :—The 
first question we have to consider is whether the decree of the 
Appellate Court can be executed against the surety, 

By the 363rd section of the Code of Civil Procedure it is 
enacted that “ decrees of an Appellate Court shall be executed 
“by the first Court in the manner and according to the rules 
“ hereinbefore contained for the execution of original decrees.” 
By section 204: “ Whenever a person: has become liable as 
“security for the performance of a decree, the decree.may be 
“ executed against such person to the extent to which he has 
“rendered himself liable in the same manner as a decree may 
‘be enforced against a defendant.” The cases of Baboo Ram 
Kishen Doss v. Hurkhoo Sing (2) and Gajendranarayan Roy v. 
Hemangini Dasi (1), cited by the respondent’s counsel, are disg- 
tinguishable from that before us. They are cases of engagements 


(1) 4B. L. R, App, 27. (2) 7 W. R., 329. 
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by sureties, subsequent to the final termination of the suit, wholly 
independent of and collateral to it. That which we have before 
us is a contract entered into in the course of proceedings in the 
appeal, and which is itself in the nature of a proceeding in the 
sult whereby the surety renders himself liable to an order to be 
thereafter made on the appeal. 

We think that the view taken by the appellants 1s correct. 
The surety having rendered himself liable as security for the 
performance of the decree of the Appellate Court, there seems 
no reason to doubt that under section 204 such decree may be 
enforced against him as if he had been a defendant or rešpond- 
ent in the suit. 

The next point is whether an appeal lies from the order of 
Mr. Coryton dismissing the case against the surety. By sec- 
tion 27 of the Recorders Act it is’ enacted that in suits deter- 
mined by the Recorder in which the amount exceeds 3,000 rupees 
and is less than 10,000 “ an appeal shall lie to the High Court, 
‘subject to the rules contained in the said Code of Civil Pro- 
“ cedure (i e., Act VIII of 1859 as amended by Act XXII of 
“ 1861) regarding regular appeals,” 

Section 11 of Act XXIII of 1861 enacts. that “ all questions 


“ regarding the amount of any mesne profits which by the terms 


“of the decree may have been reserved for adjustment in the 
“execution of the decree, or of any mesne profits or interest 
“ which may be payable in respect of the subject-matter of a suif 
“between the date of that suit and the execution of the decree, 
‘as well as questions relating to sums alleged to have been pnid 
“in discharge or satisfaction of the decree or the like, and any 
“other questions arising between the parties to the suit in which 
“the decree was passed and relating to the execution of the 
* decree, shall be determined by the order of the Court executing 
“the decree and not by separate suit, and the order passed by 
“the Court shall be open to appeal.” 

The question is whether an order under section 204 relating 
to the execution of a decree against the surety is open to 
appeal. l 

I think it is not an unnatural construction of the words of 
this section to hold that a surety who becomes liable as security , 
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for the performance of a decree against whom an order may be 
made under the 204th section that the decree may be executed 
against him as surety, is a party to the suit within the meaning 
of that term as, there used. He is a person against whom an 
order may be made in the suit. He has a right to be heard in 
the suit to show cause against any order directly affecting him. 
He has surely a right to be treated as a party to the proceedings 
upon any execution issued against him, It seems impossible to 
suppose that a surety against whom an order for execution 
should be made under section 204 would not have a right of 
appeal against orders made in the course of the execution of a 
decree against him. If so, it must be because he has become a 
party to the suit as surety. In the case of Ex parte Bhthaji 
Vithal Ambekar (1), the Sudder Ameen, upon the application of 
one of two sureties against whom a decree was being executed 
under section 204, ordered an attachment of the property of the 
sureties to be removed. The High Court of Bombay, on the 
appeal of the judgment-creditor, held that an appeal lay under 
section 11 of Act XXIII of 1861, in a matter between the 
judgment-creditor and the surety of the judgment-debtor. This 
ruling, which is directly in point, is in accordance with the 
previous decision of a Division Bench of the High Court here 
—Mr. Justice L. S. Jackson and Mr. Justice Hobhouse in 
Ghoree' Lal Jha v. Sheonarain Sing (2)—where the question 
arose upon an appeal by the surety against an order passed by 
the Court in executing a decree against him. 

The next question is, what is the effect of the order of the 
Recorder on the petition of the 19th of January 1870, and the 
cancellation of the bond which then took place ? 

It appears that this order was made on the application of the 
respondent, and without notice to the appellants. Had such 
notice been given there can be no doubt but that the appellants 
would have pointed out that a petition had been presented for 
the re-admission of the appeal. The cancellation of the bond 
appears to have taken place in consequence of a mistake on the 
part of the Recorder in supposing that the appeal had been 


(1) 4 Bom. H.C. Rep, A.C, 119. (2) 8 W. R., 24. 
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1871 finally dismissed. The security which was given under sec- 
gor tion 36 of Act XXII of 1861 was for the restitution of the 
Rare u, POY and for the due performance of the decree of the Ap- 
ae pellate’ Court. We think this means the perfermance of such 
Yousarrst. order or decree as the Appellate Court shall finally pass. The 
. order discharging the surety, while proceedings in the Appellate 

Court were still pending, and before the final decree of the Ap- 
- pellate Court had been pronounced, was in our opinion erroneous 

and invalid. . 

The only remaining point is, to what extent the surety is 
liable under the obligation. 

Mr. Lowe compared the case to that of a bond in the English 
form by which the obligor binds himself in a penal sum usually 
double the amount of the sum intended to be secured, and there 
is a condition that if the obligor duly pays the sum gecured or 
performs the acts stipulated for, the bond is to be void; but that 
otherwise it shall remain in full force. Mr. Lowe contended 
that the sum of Rs. 4,825-3-0 must be treated asa penal sum 
beyond which the obligor could not be made liable. And if this 
obligation were simply a bond in the ordinary English form 
Mr. Lowe’s argument would have been unanswerable. On the 
face of such a bond in the ordinary form, conditioned for the 
performance of particular acts, all that the obligor engages to 
do is to pay the penalty ; and there is a proviso that, if the 
condition be performed, the bond or obligation shall be void. 
It is well settled that the liability of the obligor is limited to 
the amount of the penalty in such cases. See Branscombe v. 
Scarbrough (1). 

The rule, however, is not inflexible. Where it appears that, 
upon the true construction of the agreement as contained in the 
bond, the obligor has really entered into an engagement binding 
him to an extent beyond the sum mentioned in the first part of 
the bond, that obligation may be enforced. Thus in Francis v. 
Wilson (2) the bond was in the sum of £120 conditioned for the ` 
payment of £120 and interest, and it was held by Littledale, J., 
that interest beyond the amount of the penal sum of £120 


(1) 6 Q. B., 13. . (2) 1 Ry. & Moo., 105. 
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might be recovered. The obligation before us is not in the 
form of an ordinary English bond. The 36th section of Act 
XXIII of 1861 empowers the Court allowing execution of a 
decree which has been appealed from to require security, first, 
for the restitution of property taken in execution ; and, secondly, 
for the due performance of the decree of the Appellate Court. 
The obligation entered into by the surety by the’ instrument 
before us is substantially in the form contemplated by section 
36. That part of the bond which comes as a condition purports 
to bind Hadji Abdul Ryman to the payment of all such sums of 
money as should be decreed against Ahmed Yousaffji by the Ap- 
pellate Court. 

Had the bond been given upon an application of the appel- 
lants that the respondent should give security under section 36 
before receiving the money out of Court, I should be disposed 
to think that we ought to construe this particular bond as a 
covenant binding. the surety to the extent contemplated by the 
36th section,—t, e., not only to the restitution of the money, but 
to the performance of the decree. The appellants’ petition of 
the 23rd of April 1869 simply prays the Court to detain the 
money in Court pending the decision of the appeal. The order 
on this application is “let the money be held till the further 
order of the Court.” ‘There is not on the proceedings any 


application by the appellants that the respondent should. 


furnish security under section 36. The order upon which the 
money was paid out of Court and the bond taken is not amongst 
the proceedings. It was for the appellants to have brought this 
order before us. We are therefore unable to say that there 
was any order under section 36 which showed that Hadji 
Abdul Ryman as surety was to be bound to any greater 
extent than the sum which stands as the penalty of this.bond. 
Upon the whole, we cannot say that we are satisfied either 
that the surety meant to bind himself beyond the extent of 
Rs. 4,825-3, or that upon the true construction of the bond he 
is bound to a greater extent. 

We order that the amount of Rs. 4,825-3 be paid to the 
appellants by the said Hadji Abdul Ryman within seven days 
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after the service of this decree upon him, and that, in default, 
execution do issue against him. 

An order for such execution must be applied for by the 
appellants in the usual way. ‘° 

The surety Hadji Abdul Ryman must pay the costs of this 


` appeal. 


Appeal gibs 


Before Mr. Justice Bayley and Mr. Justice Mitter. 


PARAN CHANDRA PAL (one or tun Derenpants) v. KARUNAMAYI 
DABI (PLAINTIFF) AND ANorume (Derenpant)* (1). 


Sale during Minority—Suit to set aside Sale on Majority—Refund of Sale 


Proceeds—Period of Majority. 
The plaintiff, on coming of age, sued to set nside a sale of his ancestral 
property which had been made by his guardian during minority. No legal 
necessity was proved, but it appeared that he had the benefit of the sale pro- 


ceeds, A decree was passed in his favour, but subject to the condition that 
he should first refund. the proceeds of sale, 


THE plaintiff’s case was that, during his minority, his guardian, 
acting in collusion with the defendant Paran Chandra Pal, sold 
certain plots of his paternal jummai land to the latter. He 
therefore sought to have the sale declared invalid, and to recover 
possession of the lands. 

The defence of the purchaser was, mainly, that the plaintiff 
was more than fifteen years of age, and therefore not a minor, 
at the date of sale, and that the deed of sale was bond fide and 
for good consideration. The Moonsiff held that, after the com- 
pletion of the fifteenth year, a native of Bengal, who is not a 
zemindar paying revenue to Government, attains his majority. 


(1): The original plainfiff was one came in and had her name substituted 
Mani Lal Kunda. He continued as for her husband, who wns alleged to 
plaintiff in the Courts below, antil the be dead. 
present special appeal, when his wife 


* Special Appeal, No. 2166 of 1870, from a decree of the Subordinate 
Judge of Hooghly, dated the 29th June 1870, reversing a decree of the 
Moonsiff of that district, dated the 19th February 1869. 
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He was of opinion that the age of majority, after the completion of 
eighteen years, as laid down by section 2, Regulation XXVI of 
1793, was not of universal application, but only confined to the 
cases of persons who held estates paying revenue to Government. 


Upon the evidence, the Moonsiff found that, at the time of the | 


execution of the kabala on the 28th Asar 1268 Bengali year, 
(llth July 1861), the plaintiff was fifteen years and one month 
old. Therefore he held that the deed was executed by the 
plaintiff after reaching majority. 

He also found that the kabala of the defendant had been duly 
executed by the plaintiff and his guardian jointly, and thatit was 
a valid deed of sale; the purchase by the defendant being made 
in good faith for a valuable consideration, which was received 
and appropriated by the plaintiff. For these reasons the plain- 
tiffs suit was dismissed. On appeal, the Subordinate Judge, 
taking exactly the same view as the first Court on all the points 
decided by it, dismissed the appeal, and confirmed the first 
Court’s decree. 

The plaintiff preferred a special appeal to the High Court, 
but ‘their Lordships (BAYLEY and Marxsy, JJ.) on the 
authority of Madhusudan Manji v. Debi Gobinda Newgi (1), 
reversed the decree of the Court below, and remanded the case 
to be re-tried on the merits, with a direction that eighteen years 
should be taken as the proper age of majority. 

After remand the Subordinate Judge decided that the sale had 
taken place during the plaintiff's minority. He also decided 
that, as there was no evidence of any legal necessity, such as 
would justify the sale by a guardian of a minor’s property, in 
this case, the plaintiff should recover possession of the property, 
but he said nothing as to the refund of the purchase-money. 

On this occasion the Subordinate Judge did not go into the 
question of collusion between the plaintiffs guardian and the 


defendants, and the bond fide character of the latter’s purchase; 


but in his former decision, he had fully upheld the judgment 
of the first Court on those points. 

The defendant Páran Chandra Pal appealed to the High 
Court, 


(1) 1 B. L. R., F. B., 49. 
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1871 Baboo Nilmadhab Sen for the appellant contended that the 
| Canon s™ pa: Plaintiff should in this suit be ordered to refund the purchase- 
Karvoamay, MOREY -before being allowed to execute his decree for possession 

Dasi, of the property sold. E 
He urged that, under the circumstances of this case, when 
it was found as a fact, by the Moonsiff, and upheld by the 
Subordinate Judge in his first decision, that, not only was there 
no collusion proved, but, on the contrary, that the plaintiff 
(though now held to be legally a minor) was of sufficient age 
to understand fully the nature of the transaction, and that he 
had actually received the consideration-money, and appropriated 
it, no Court of Equity ought to give a decree restoring the 
„property sold, without an order in the decree at the same time 

for a refund of the purchase-money. - 


_ Baboo Taraknath Sen for the respondent contended that, 
if the. defendant had any right to a refund, his remedy was by 
"a regular suit; and that, upon the contention of the appellant, 
there was nothing in the circumstances of this case which would 
./. induce the Court to make an order of refund before the plaintiff 
was allowed to get possession. 


The appellants were not called on to reply. 
The judgment of the Court was delivered by 


Mitter, J.—We are-of opinion that, before the plaintiff can 
be permitted to recover the disputed.property in this case, he is 
bound to refund to the purchaser, defendant, the full amount of 
the purchase-money received by him from the latter, the interest 
upon that amount being set offagainst the profits realized by the 
purchaser from the date of his purchase down to that of the 
refund,—z. e., of the deposit of the principal amount of the pur- 
chase-money by the plaintiff. Both the Courts have concurrently 
found that the sale was deliberately made by the plaintiff at a 
time when he was sufficiently advanced in years to understand 
the nature of the transaction, and that he had received the full 
amount of the purchase-money from the defendant, Although 
so far as the validity of. the sale is concerned, the plaintiff was 
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not quite a major at the time when he executed the conveyance, 1871 
there is no just reason whyhe should not refund now to the Gee e 
purchaser the amount of the consideration-money paid by the est 
latter. This, then, the plaintiff must do before he can get back Dasi. 
the property. The plea of minority cannot be used to injure 

third parties, but it can be used only to protect the minor. We 

think that, ander the circumstances, the plaintiff ought to pay 

to the defendant (the purchaser) the costs of this Litigation, and 

our decree is that the plaintiff should get possession of the dis- 

puted property subject to the condition of his paying the amount 

of the purchase-money to the defendant, or of depositing it in 

Court, within two months from the date of this decree; the pur- 

chaser, defendant, not bemg held responsible for any profits 

which he might derive from the property up to that date. 


Appeal allowed. 
os SLR S Bat 
Before Mr. Justice L. S. Jackson and Mr. Justice Ainslie. 10h. 
CHOWDHRY BHOLANATH THAKOOR AND organs (PLAINTIFFS) v. 1871 i 
MUSST. BHAGABATTI DEYI ann Anorser (Darenpants).* Jan. Tl. 


l a 
MUSST. BHAGABATTI DEYI (onn or tas Darsnpawrs) v. CHOW- Y CS 2. 
DHRY BHOLANATH THAKOOR. ann oruers (Piarnrirrs).* 


MUSST. BHAGABATTI DEYI (Prarie) v CHOWDHRY BHOLA- 
NATH THAKOOR anD OTHERS (DEFENDANTS).* 


Hindu Widow—Income—Accumulations—A lienation—Maintenance— 
Reversioners. 


A Hindu widow cannot alienate moveable or immoveable properties acquired 
by her out of the funds derived from the income of her husband’s estate, Such 
properties descend to the heirs of the husband and not of the widow. 

Where, however, 2 widow held under a deed which conveyed the property 
to her to enjoy for her life-time, and to incur all needful expenses, held she was 
entitled to invest sums out of the income for the benefit of her daughter and 
grand-daughter in the purchase of immoveable property for their maintenance. 


One Lachminath Thakoor, a Hindu inhabitant of Tirhoot, 
left three sons,—Gopagir, Hira, and Udan. Udan Thakoor, 
during his life-time, adopted Gridhari Thakoor, one of the sons 


* Regular Appeals, No. 156, 169, and 170 of 1870, from the decrees of the 
Subordinate Judge of Tirhoot, dated the 21st April 1870. 
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of Gopagir, in the Aritrima form, and on the 23rd Falgun 1234, 
F. S. (March 5th, 1827), died, leaving the said Gridhari, Mussamat 
Chandrabatti his widow, and a daughter named Sattyabatti, after 
having, on the 21st January 1827, duly executed a deed of 
ikrarnama, of which the following is an-extract:— , ` 

s Whereas I have no male issue, but I have been supporting 
my daughter named Sattyabatti in the place of a son, and I have 
still kept her in my house without allowing her to go to the 
house of her husband, and being very old I have given up all 
hopes of my life, in order therefore that no dispute may arise in 
future, I divide my property thus: To Mussamat Sattyabatti my 
daughter I do hereby give and make a gift of one-third share of 
the entire 16-anna share of Mauza Mankuli, main and hamlet, 
and a sum of Rs. 1,100 in cash, and a slave named Bhichuk, 
together with his sons and grandsons, &c., for her maintenance ; 
that she, from generation to generation, do hold and enjoy posses- 
sion thereof as milkiats (estates) and pass her days. Of the re- 
mainder of my milkiats, Anbai land, money in cash and house- 
hold properties, slaves, servants, both male and female, z. e., all 
my household properties, I make my wife Mussamat Chandra- 
batti Thakoorani possessor for her life, that she shall, during 
her life-time, hold possession of the said properties held and 
owned by me and appropriate to her use the profits that will 
remain after payment of the Government revenue, but she shall 
not in any way alienate the said properties, or the slaves both 
male and female. After the demise of the said Chandrabatti, 
the milkiats and the household properties belonging to me shall 
be the right of my kritrima putra Gridhari Thakoor, to which 
any objection urged by any other party shall be null and void. 
These are the terms of the tkrarnama which I do hereby exe- 
cute, that no dispute may be raised in future after my death, 
and that it may be of use in-times of need. Dated 21st 
January 1827, Magh 1234, Fasli,” l 

On the same day Gridhari Thakoor executed the following 
deed :— 

“I, Gridhari Thakoor, son of Gopagir Thakoor, am kisto- | 
putra of Udan Thakoor, the proprietor of one-third share of 
the entire 16-anna of Mauza Singhwara, Maukuli, &c., forty- 
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nine Villages, main and hamlet, revenue-paying and nankar, his 
ancestral share of one-anna of Mauza Katka and Mahesh Katta 
purchased by him appertaining to Pergunna Bharwara. 

** No son, but ene daughter only, Mussamat Sattyabatti, was 
born to my paternal uncle, Udan Thakoor, the proprietor of the 
aforesaid share. As my said paternal uncle being advanced in 
years gave up all hopes of life, ao in order to obviate disputes 
in future, he out of his entire estates gave away in gift one- 
third of the entire 16 annas of Mauza Mankul, main and 
hamlet, Pergunna Bharwara aforesaid, Rs. 1,100 in cash, and a 
slave Bhickuk with his sons, to thé said Mussamat, whom he 
looked upon ag his son, as a means for her maintenance; made his 
wife Mussamat Chandrabatti Thakoorani for her life the malik 
or owner and occupant of the remaining revenue-bearing and 
rent-free properties, together with the money in cash, goods and 
chattels, slaves male and female, and the entire household pro- 
perty, still I declarant who am entitled (thereto) as kistoputra 
admitting and agreeing to this at the request of my said uncle, 
do solemnly declare and give in writing that his daughter Mus- 
samat Sattyabatti, to whom one-third of the entire 16-anna of 
Mauza Mankuli, the aforesaid amount in cash, and the slave 
together with his sons have been given away, shall with her sons 
remain in the possession and enjoyment thereof, I declarant have 
and shall have no manner of objection thereto. The wife of my 
-said paternal uncle shall for her life hold possession heretofore 
of the remaining property and household property, discharge the 
‘revenue to the authorities for the time being and apply the pro- 
fits to her necessary expenses, but she shall not on any account 
alienate the said milkiat with the slaves male and female. On 
her death the same will be my right. During the life-time of 
his wife, I declarant have or shall have no manner of claim or 
demand. Therefore these few lines are given in writing in the 
shape of an ikrarnama that it may be of use in time of need.” 

Chandrabatti in terms of the ikrar took possession of the pro- 
perty allotted to her. Gridhari died in Fasli 1260 (1853) leaving 
no issue. Mussamat Sattyabatti died in Fasli 1259 (1853) leaving 
a daughter named Bhagabatti. Mussamat Chandrabatti died in 
Fasli 1274 (1867). The plaintiffs, who are grandsons of Gopagir 


1871 


95 


-e veine 


CHOWDHRY 
BAOLANATH 
THAKOOR 
D. 
Mvasr. 
BraGaBatrr 
Devi, 


96 


1871 


CHOWDHRY 


BHOLANATH 
OOR 
v, 
Musst. 
BHAGABATTI 
DETI. 


BENGAL LAW REPORTS. [VOL. YII. 


-v 


and Hira, brought the present suit for possession of the property 
left by Gopagir, and the property which had been purchased by 
Chandrabatti in her own name and in the name of Bhagabatti 
during the time she had been in the enjoyment.of her husband’s 
property from out of the profits thereof, and also for recovery of 


_ the moveable property, on the ground that the plaintiffs, as the 


grandsons of the brothers of Udan Thakoor, and therefore his 
heirs, had taken possession of the real and personal property 
left by him under a certificate under Act X XVII of 1860, but 
that they had been dispossessed by the defendants. 

Mussamat Bhagabatti set up, in her written statement, that 
the property given to Chandrabatti under the deed was held 
by her as her own property; that it was evident from the deed 
executed by Udan Thakoor, as also from the circumstances of 
the case and the intention of the said Udan, that he had vested the _ 
property in disputein two persons only, and deprived all other 
kinsmen,—that 1s to aay, the plaintiffs’ ancestors. That the two 
persons in whom the title vested were Mussamat Chandrabatti 
and Gridhari, but the fact that Gridhari died during the 
life-time of Chandrabatti and before he became entitled to the 
property, rendered the right of Chandrabatti absolute in the 
property conveyed to her by the deed. That parcels Nos, 15, 
16, and 17 had been purchased by the defendant herself. That 
parcels Nos. 13, 14, 18, 19, and 20 to 34, although acquired by 
Chandrabatti from out of the profits of the property left by 
Udan, could not be considered as ancestral property of the 
plaintiffs, and hence they were not entitled to them. That the 
defendant was not in possession of the moveable property, but 
that the plaintiffs were in possession thereof, 

The Subordinate Judge held that the plaintiffs were entitled 
to the property left by Udan,—viz., parcels Nos. 1 to 12. 
That the plaintiffs had failed to prove that parcels Nos. 13, 14, 
18, and 19 had been purchased by Chandrabatti from out of the 
profits of the estate of Udan. That it was proved that parcel 
No. 15 had been purchased by Bhagabatti, and parcels Nos. 16 
and 17 by her mother Sattyabatti. That the remaining parcels, 
although purchased by Chandrabatti from out of the profits of 
the estate left by Udan, could not on her death pass to the 
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plaintiffs, as under the deed she was to appropriate the profits to 
her own use, and that the claim for personal property was not 
proved. He accordingly passed a decree in favor of the plaintiffs 
for possession of parcels Nos. 1 to 12, and dismissed the suit for 
the remaining parcels of real and personal property. 

The plaintiffs appealed to the High Court on the grounds 
(inter alia) that the parcels Nos. 13 to 19 had been acquired 
from out of the profits of the esfate left by Udan Thakoor; that 
the plaintiffs were entitled to succeed to properties acquired 
by the widow of Udan from out of the profits of his estate; 
that the deed of ikrarnama merely preserved to the widow 
her “ widow’s estate,” and therefore properties acquired by her 
from the profits of such estate should follow the same rule of 
succession as that applicable to acquisitions of a widow with the 
profits of her husband’s estate under ordinary circumstances; 
that properties so purchased did not become her stridhan; and 
that she had no right to alienate, and in point of fact did not 
alienate them. 

The defendant Bhagabatti appealed to the High Court against 
that portion of the decree of the lower Court which gave 
parcels Nos. 1 to 12 to the plaintiffs. 


Mr. Allan for the plaintiffs, appellants. 


Baboos Annada Prasad Banerjee and Mahes Chandra Chow- 
dhry for the defendant, Bhagabatti, respondent. 


The judgment of the Court was delivered by 


JACKSON, J.—These two appeals, No. 156 and No. 169, arise 
out of the same decision of the Court of the Subordinate Judge 
of Tirhoot in the suit brought by Chowdhry Bholanath Thakoor 
and others against Mussamat Bhagabatti Deyi and others, 
That which the plaintiff sought in this suit was to recover 
from the hands of the defendant Mussamat Bhagabatti Deyi 
and the other defendants, who are her lessees as to some of the 
property in dispute, certain property, moveable and immoveable, 
which had been for many years in the hands of and enjoyed by 
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one Chandrabatti, who was the widow of Udan Thakoor, who 
died on the 23rd Falgun 1234 Fasli (1827). 

It seems that Udan Thakoor (how long before his death does 
not appear) had adopted, by the Kritrima form, Chowdhry Gri- 
dhari Thakoor, the son of his own brother, Chowdhry Gopagir 
Thakoor; and then Udan Thakoor, in the month of Magh, or a 
few weeks before his death, executed an instrument called an 
ikrarnama, by which he directed that, excepting a certain por- 
tion of his property which he bestowed in absolute gift upon 
Mussamat Sattyabatti, the remainder of his property, moveable 
and immoveable, was to be enjoyed for her life-time by his wife 
Mussamat Chandrabatti, who was to expend the proceeds thereof, 
but was not to alienate any portion of it, and upon her death 
it was to become the absolute property of the adopted son. 

These parties living in the Mithila country, and the adopted 
son having a vested interest in the property, it was necessary, 
in order to give validity to the instrument, that he should con- 
cur in the devise so made; and accordingly the adopted son 
appears to have executed an instrument of corresponding tenor, 
by which he also on his part concurred in making over this pro- 
perty for her life-time to the adopting mother,—the only notice- 
able difference as to expression in the two deeds being, that in 
the deed of the son the widow is allowed to make what are 
called abudi, or necessary and reasonable expenses. 

The adopted son, Gridhari Thakoor, died on the 27th Aswin 
1260 (1853), and the widow Chandrabatti Deyi died in the month 
of Pous 1274 (1867), thus surviving the adopted son by about 
fourteen years, and her husband somewhere about forty years. 
The daughter, Sattyabatti, also predeceased her mother, and died 
in the year 1259 (1852), leaving “ong daughter, the defendant 
Bhagabatti, against whom this suit has been brought. 

The plaintiffs set forth the whole of these facts in their plaint, 
and they allege Gridhari Thakoor to have died leaving them as 
his heirs, though for some reason or other their pleader, in answer 
to & question of the Subordinate Judge, appears to have stated 
that his clients did not claim as heirs of Gridhari, but merely 
mentioned his death incidentally. The plaintiffs, however, claim 
manifestly as heirs both of Udan Thakoor and Gridhari Tha- 
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koor. It seems to me, therefore, that the answer made by the 
pleader to a question of the Court upon what clearly was a point 
of law, ought not to prejudice the plaintiffs, who have set out 
‘the whole of the facts of their case, and have left it to the Court, 
as it certainly was the Court’s business, to apply the law which 
may be applicable to them. 

The defendant Bhagabatti Deyi contends that she is the 
heiress of her mother’s mother; that the property was in fact the 
grandmother’s stridhan; that the grandmother did not take as 
an ordinary Hindu widow, but that the effect of the deed under 
which she held was, taken in connection with the death of Gri- 
dhari before the mother, to vest the property in the mother abso- 
lutely, so as to defeat all claim of the heirs of Gridhari or 
others. 

The Subordinate Judge has given the plaintiffs a decree in 
respect of the immoveable property which admittedly came from 
Udan Thakoor, but has allowed the defendant to retain posses- 
sion of afl the other property in suit, which I shall presently 
state as being divided, for the purposes of argument, into four 
classes. In respect of that portion of the Subordinate Judge’s 
decision which is in favor of the plaintiffs, I think the decision was 
right, although not for the reasons stated by the Court below. 


Shortly, the effect of the two ikrarnamas which have been read 
to us appears to me to be this, that by an understanding between 
Udan Thakoor and his adopted son, carried out in those instru- 
ments, it was agreed that, notwithstanding the adoption, Chan- 
drabatti should take and enjoy the estate of her husband, whose 
death was then apprehended, and which did shortly afterwards 
occur, in the same mode as she would have taken and enjoyed 
it if no adoption had taken place. 

In this point of view, it appears to me that the succession "and 
rights of Gridhari were by agreement postponed until after the 
death of Chandrabatti, and, consequently, Gridhari having 
predeceased her, the rights of the reversionary heirs were in 
like manner postponed until the time of her death; and as they 
could not at any rate have claimed, if Gridhari had prede- 
ceased the adoptive father, until the death of Chandrabatti, it 
seems to me their claim to inherit in succession to Gridhari 
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comes into force at the time of the death of Chandrabatti, just 
in the same manner as if those deeds had never been executed. 
There seems to be no ground for the contention that, by the 
death of Gridhari, an absolute title to this property vested 
in Chandrabatti, and it seems quite clear that the terms of the 
instruments in no sense support that argument. For these 
reasons I consider that the Court below was right in giving the 
plaintiffs a decree for the property numbered 1 to 12, and that the 
defendants’ appeal in respect of that property ought to be 
dismissed with costs. 

Then follows the appeal of the plaintiffs in regard to the 
rest of the property. That property has been classified in this 
way: It consists, firstly, of the properties numbered 13, 14, 
18, and 19 in the schedule annexed to the plaint, which are 
properties acquired by Chandrabatti in her own name out of 
the funds derived from the income of the estate which she took; 
secondly, the properties numbered 15, 16, and 17, which are 
properties acquired from the same sources, but acquiréd in the 
names of Chandrabatti’s daughter and grand-daughter and 


_ for their benefit; thirdly, the properties numbered from 21 to 30, 


which are moveable properties acquired from the same sources ; 
and, fourthly, those numbered 20, and 31 to 34, which are the 
family premises and gardens standing on the site of the land 
which by the decree we have given goes to the plaintiffs :— 
And as regards the first of these classes of property,—namely, 
those which appear in the form of immoveable property pur- 
chased from the accumulations made by Chandrabatti from the 
profits of the estate which she received,—there are several 
decisions which I may refer to— Chundrabullee Debia v. Brody (1), 
Shamacharan’s Vyastha Darpana, page 64, and Nihal Khan v. 
Hur Churn Lall (2), by which it has been distinctly held that, 
in cases of a widow enjoying the property of her deceased hus- 
band, she is not entitled to alienate immoveable property, or 
any property that she has purchased out of the profits of such 
estate, any more than she can alienate the immoveable property 
itself of which that estate consists. No authority whatever has 
been shown to us on the other side; and it seems to me that 


~ 


(1) 9 W. R., 584. (2) 1 Agra H. C. Rep., 219. 
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those decisions are substantially in conformity with the Hindu 
law. I think, therefore, that in regard to those properties the 
plaintiffs were clearly entitled to a decree. 

In regard to the second class,—namely, the property which 
Chandrabatti purchased from the profits of ber husband’s estate, 
and which she appears to have bestowed upon her danghter and 
daughter’s daughter,—the caseis otherwise. The widow was 
allowed, under the deeds which conveyed the property to her, to 
enjoy it for her life-time, and incur all needful expenses. Now, 
it seems to me that, under the discretion so vested in her, she 
would be quite at liberty to invest for the benefit of her 
daughter and grand-daughter sums of money in the purchase of 
property for their maintenance; and in that way she seems to 
me to have clearly understood and to have acknowledged the 
distinction between money so expended and money which really 
remaiued in her hands, although the form of it was changed by 
its being invested in immoveable property. As regards the pro- 
perties numbered 15, 16, and 17, therefore, the decision of the 
Court below should, I think, be affirmed. 

As regards the properties numbered from 21 to 30, these 
appear to follow the same principle as that laid down in regard 
to the first class of property, and the plaintiffs will therefore be 
entitled to a decree for the moveable property ; but as no evi- 
dence has been laid before us as to the value of that property, 
we feel unable to come to any conclusion as to what award 
should be made in respect of that property. All we can do is to 
declare that the plaintiffs are entitled to recover the moveable 
property left by Chandrabatti which she acquired directly 
from Udan Thakoor, or purchased out of the proceeds of his 
estate. 

Then as to the fourth class of properties numbered 20 and 31 
to 34, these also appear to follow the same rule,—that is to say, 
the rule applicable to property representing either ancestral pro- 
perty or improvement of such property, or alteration or im- 
provement made out of the ancestral funds, which must go to 
the heirs of Gridhari and not to the defendant, who is the 
daughter’s daughter of Chandrabatti. 

It appears that no evidence was given to show that these pro- 
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perties stand in the name of the defendant or her mother, and I 
understand also that no evidence was given to show from 
what sources these properties were acquired: that, therefore, 1s 
an additional reason for allowing the plaintiffs’ claim in respect 
of them. Our order, therefore, in this appeal will be that the 
order of the lower Court, except as to the properties numbered 
15, 16, and 17, will be reversed, and that the parties will pay 
and receive costs in the lower Court in proportion to the value 
of the properties decreed and disallowed; and in this Court the 
plaintiffs, appellants, will recover the costs of the appeal from the 
defendants, excepting only the costs of that portion of the pro- 
perty in respect of which no specific decree has been given, the 
respondents paying their own costs of this Court. 

The decision we have come to in the previous appeals dis- 
poses also of the appeal No. 170, which arises out of a cross-suit 
by Mussamat Bhagabatti Deyi, who sought to recover from 
the Thakoors, the plaintiffs in the previous suit, the personal 
property derived from Mussamat Chandrabatti of which she 
alleged them to have dispossessed her. As under our decision 
she is held not to be entitled to the personal property, the suit 
cannot be maintained, and the appeal will be dismissed with costs 
both of this Court and’ the lower Court, the decree of that 
Court disallowing ‘costs of the defendants being to that extent 
reversed, | 


Appeal allowed. 
hd, VI, CS GES 
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Before Mr. Justice Phear. 
HARJIBAN DAS anv orners v. BHAGWAN DAS. 


Jurisdiction— Cause of Action—Carrying on Business—Letters Patent, 1866, 
el. 12—Suit on Hundi. 


The defendant, who resided and carried on business at Patna, was in the 
habit, several times in the course of the year, of sending goods to Calcutta 
by boat, and coming down himself by rail; he received his goods, and remain- 
ed in Calcutta until he sold them. He had no place of business, nor any 
gomasta or agent of his own in Calcutta, but used to sell the goods himself, and 
put up sometimes at one arat, sometimes at another, His stay in Calcutta 
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varied from two to four months. He used to pay commission on the goods sold, 
to the arat where he put up, and he was in the habit of drawing hundis at 
Patna on himself at Calcutta, accepting and paying them in Calcutta. Tho 
plaintiff brought a suit on a hundi so drawn, and purporting to be so accept- 
ed by the defendant, of which payment was refused by the defendant. The 
defendant admitted the drawing of the note, but alleged that the acceptance 
was forged. The Judge found thdt the note had not been accepted by the 
defendant. ` The summons was served on the defendant in Calcutta. Leave to 
institute the suit had not been obtained under section 12 of the Letters Patent. 

Held, the whole cause of action did not arise in Calcutta. Held also, that the 
defendant was not, atthe commencement of the suit, carrying on business in 
Calcutta within clause 12 of the Letters Patent. Leavo to institute the suit 
under clause 12 not having been-obtained, the Court had no jurisdiction to 
entertain the suit, 


Tus was a suit by the indorsees of a hundi against the ac- 
ceptors to recover the sum of Rs. 2,600, the amount of the hundi. 
The plaint stated “ that the defendant’s firm at Patna, on the 
15th day of the light side of the moonin Bhadra, in the Sambat 
year 1924 (13th September 1867) by their hundi, or bill of 
exchange, now overdue, directed to the defendant’s firm at 
Calcutta, required the defendant’s said firm at Calcutta to 
pay to Sheikh Syad Ali, or order, the sum of Rs. 2,500, forty- 
one days after date, and the defendant’s said firm at Calcutta, 
as the plaintiffs verily believe, accepted the said hundi or bill of 
exchange in Calcutta, and Sheikh Syad Ali endorsed the same 
to the plaintiffs, but the defendant did not pay the said sum of 
Rs. 2,500.” 


The hundi was in the following form:— + 

“ This auspicious letter is written to the worthy of all comparison, Bhai 
Bhagwan Das, who is in Calcutta, the auspicious place of success, from 
Patna by Bhagwan Das, whose salutations you will accept. Further, 
I draw on you a chitti (hundi) for Rs. 2,500, in letters two thousand 
and five hundred, the half of which is twelve hundred and fifty, you will 
pay the full double (of the latter sum) here deposited by Sheikh Syad 
Ali Saheb, on the 15th day of the light side of the moon in Bhadra, pay- 
able forty-one days after that date to the order of the Dhanni (principal) 
in Company’s rupees ; after ascertaining and adopting precautionary 
measures in respect of the chitti, you will pay the value, Further it 
is welfare. Date the 15th day of the light side of the moon in Bhadra, 
Sambat 1924. 

Signature of Bhagwan Das.” 
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The endorsement on the hundi was in these words :—-** Chitti 


Tanansan LRJIBAN Das accepted by Bhagwan Das in favour of Sheikh Syad Ali Saheb.” 


are 
Das. 


The defendant admitted that he drew the hundi as alleged ; 
but he denied having accepted it, and stated that the acceptance 
purporting to be his was forged. The summons was served 
on the defendant in Calcutta. Leave of the Court to insti- 
tute the suit had not been obtained under section 12 of the 
Letters Patent. The evidence material to the point of juris- 
diction, which was the only one decided in the case, was as 
follows :— 


Golapdas examined on behalf of the platntiff :——“ Bhagwan Das carries 
on business in Calcutta at Paturiaghatta in Mati Seal’s arat. I went 
with the summons in this case, and pointed out the man in Narsing 
Baboo’s gola. Five days before the summons was served, I saw him 
there.” 


In cross-examination. he said :—“ I saw no gomasta of his, but I saw 
him. He had not a house in Calcutta, but he used to be down, and put 
up at the arat, and had his goods sold at the arat.” 


. In re-examination he said :—* He constantly comes to Calcutta, and 

lives here. He sends his goods by boat or rail, and they are sold here.” 

Brajanath Nandi examined on behalf of the plaintiff:—“I know 
Bhagwan Das. He was formerly at Mati Seal’s arat, for five or six years. 
He ceased to be there about a year ago, when he transferred his business 
to Narsing Baboo. The arrangement between us was katcha arat. We 
only got 12 annas per cent. on goods sold. He used to send country 
produce here, and sell it himself. And when he went, we made up the 
account, and charged our commission. We did not guarantee payment. 
He used to be here two, throes, or four months until he sold his goods. He 
came back in one month or twenty days. He did not accompany tho 
goods. He arrived here at the same time as they did. He used to 
remain at the arat, and so did the goods.” 

In cross-examination he said :—“ He gave the commission as he paid 
no rent. We had to pay rent for the godowns.” 

Bhagwan Das (defendant) :—“ My business has a head office at 
Patua. I bring goods here, sell them, and go away. My residence is at 
Patna, and my kotee at Maroogunge in Patna. I come to Calcutta 
three, fowr, or five times, and sometimes twice in tho year, and remain 
three, four, or five months, or one month at a timo. I put up at the gola- 
of tho aratdar.” 
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In cross-examination he said :—*“ I come to Calcutta for one, four, or five 
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months ata time. I sell all the goods I bring here. I bring goods for ARTEN Das 


Rs. 5,000, Rs. 10,000, or Rs. 7,000, at a time. Irealize the price from the 
buyers in Calcutta. Sometimes I go immediately after selling. Some- 
times I remain two or four days. I remain there (Patna) a month or two, 
and start when I find the boats are about to arrive here. That goes on 
through the year. I draw bills on myself at Calcutta, and pay them. 
The arhatdars allow me to live on the premises. J pay them 12 annas per 
cent., and a small allowance called chatki, with the proceeds of my goods. 
I do not take any hundis here. I meet hundis if they come from there 
(Patna), and if any money is left in my hands, I take it with me. I have 
never been here six months at°a time. I draw bills at Patna on myself 
in Calcutta. If I nm not here, I accept them when I come down. For 
five or six years I have been trading. Ihave books here, but they are not 
in Court. I keep account books here. When TI go, I take them along 
with me. Those books are where I live in Calcutta.” 


The Advocate General and Mr. Bonnerjee for the plaintiffs, 
Mr. Marindin and Mr. Evans for the defendant. 


Mr. Marindin for the defendant contended that, as the 
plaintiff had- not obtained leave to sue under clause 12 of 
the Letters Patent, the Court had no jurisdiction. The Court 
would have jurisdiction if the acceptance were genuine. We 
are prepared to show the acceptance was not genuine, and 
assuming that that is so, the only thing which the plaintiff 
alleges gives jurisdiction to the Court is the fact that the defend- 
ant carries on business in Calcutta. The evidence of the 
plaintiff does not disclose such a carrying on of business as would 
make the defendant subject to the jurisdiction of the Court. 
Clause 12 of the Letters Patent says that the Court shall have 
jurisdiction if the defendant “ at the time of the commencement of 
the suit shall dwell, or carry on business, or personally work for 
gain within the local limits.” The business contemplated by 
the Act is business of a permanent nature, and not the kind of 
business the defendant carries on. It is clear that the defendant’s 
principal place of business is at Patna, In Shields v. The Great 
Northern Railway Company (1), it was held that a Railway Com- 

(1) 30 L, J., Q. B., 331. 
14 
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1871 pany does not carry on its business within the meaning of the 9 
Hanmnax Das Das & 10 Vict., c. 95, s. 60 (The County Courts Act), at every place 
Bracwas where it has a station, but only at the principal office. See per Hill, 
J.,in that case :—* Carrying on business mustreceive some limita- 
tion even in the case of private individuals. A builder, whose 
place of business is in one County Court district, takes a contract 
for the erection of extensive buildings in another district, the 
completion of which will require a considerable time; and for the 
purpose of such business, he erects workshops thereat, In one 
sense the builder carries on business in the last-mentioned district, 
but he does not do so within the meaning of the enactment 
referred to.” ‘See Gorselett v. Harris (1). So in Subbaraya 
Mudali v. The Government and Cunliffe (2), it was held that 
the words “ carry on business” in clause 12 of the Letters Patent 
imply a personal and regular attendance to business within the 
local limits; and Scotland, C.J.,in Chinnammal v. Tulukan- 
natammal (3), says that the clause in question requires that 
the defendant should, at the time of the commencement of 
the suit, carry on, within the local limits of the Court’s jurisdic- 

diction, some independent regular business in person. 
Evidence was produced showing that the defendant did not 

accept. 


The Advocate-General in reply.— The defendant is subject to 
the jurisdiction on two grounds: first, he carries on business in 
Calcutta ; and, secondly, the cause of action accrued in Calcutta. 
The case of Shields v. The Great Northern Railway Company (4) 
does not apply to this case. There the defendants were a rail- 
way company, -and it would be very hard if the law allowed a 
company to be sued in any Court, however distant from the 
head office, within whose jurisdiction the company had a 
roadside station. The governing bodies of the company remain- 
ed at the head office, and it would be very inconvenient for 
them to go a long distance to defend suits. Here the defendant 
regularly comes to Calcutta: as often as five times & year; and 
although he chooses to say he has a head office at Patna, it is 


(1) 29 L, T., 76. (8) 8 Mad. H, ©. Rep., 146. 
(2) 1 Mad. H. C. Rep., 286. (4) 30 L. J., Q. B., 381. 
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office, especially as the goods here are not sold by a commission eee 
agent, but by the defendant personally. The case of Chin- Buacwan 


nammal v. Tulukannatammal (1) is in favour of the plaintiffs, 
for there it was held, citing Rolfe v. Learmonth (2), that, if the 
defendant has an office, or other fixed place of business, he would 
be subject to the jurisdiction. Here the defendant has a fixed 
place of business whenever he comes to Calcutta, and not only 
that, but while in Calcutta he lives at his place of business. So 
that the defendant would be subject to the jurisdiction by reason 
of his dwelling in Calcutta, as in Morris v. Baumgarten (3) and 
S. M. Nishadiney Dossee v. Kallykristo Ghose (4). “ Dwelling” 
implies a greater idea of permanency than “ carrying on business,” 
and since it has been held in those cases that the defendants 
were subject to jurisdiction by reason of their dwelling, although 
they were residing for temporary purposes only in Calcutta, the 
defendant here ought to be subject to the jurisdiction by hia car- 
rying on business. In Subbaraya Mudali v. The Government 
and: Cunliffe (5), the person said to be carrying on business was 
Cunliffe on behalf of the Government, and the Court was quite 
right in holding that the Government did not carry on business 
away from the metropolis. 


On the second point, assuming that the acceptance is not. 


genuine, it is admitted that the plaintiffs are not responsible for 
it, and the cause of action must still be said to have arisen in 
Calcutta. The only act done in Patna was the drawing of the 
hundi. The payment was to be in Calcutta. The plaintiff 
obtained the bill in Calcutta. Payment was demanded in 
Calcutta, and upon the authority of Jackson v. Spittall (6), the 
plaintiff’s right to sue accrued in Calcutta ; ; see also DeSouza v. 
Coles (7). 


PHEAR, J. (after stating ‘the facts as above, continued. )—It 
is somewhat strange that, although the plaint affects the exact 


(1) 3 Mad. H. C. Rep., 146. (5) 1 Mad. H. C. Rep., 286. 
(2) 14 Q. B., 196. (6) L. R. 5 0. P., 642. 
(3) Coryton, 152 (7) 3 Mad. H. C. Rep., 384, 


(4) Ibid, 24. 
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formality of English pleading, no mention is made in it of pre- 


Hansipax Das sentment for payment having occurred according to the terms 
sh a of the hundi sued upon. However, no objection was made to 


the plaint on this ground, and the matter thus omitted was sup- 
plied by the plaintiff’s written statement. I may remark that 
the plaint is very bald in other respects. 

The defendant admits that he drew the hundi as alleged. 

The document runs in these terms (reads.) 

The defendant, however, denies that he ever accepted the hundi 
as alleged, and he says that the endorsement which now appears 
upon it in these words :—‘ Chitti accepted by Bhagwan Das, in 
favor of Sheikh Syad Ali Saheb,”—is not in his handwriting, and 
was not made with his authority. J think I must take his testi- 
mony on this point to be true. According to the plaintiff’s account, 
the hundi was brought to him in Calcutta, and he discounted it on 
the evening following the day when it was drawn by the defendant 
at Patna; and the plaintiff states positively that at that time the 
hundi bore the endorsement which purports to be the accept- 
ance of the defendant. Now it is beyond dispute that the 
defendant had no gomasta or agent of any sort in Calcutta, and 
it is not suggested that he accepted the hundi at Patna, simul- 
taneously with drawing it. The only possible alternative in 
favor of the acceptance being genuine, therefore, seems to be that 
the defendant came to Calcutta by the train which brought the 
hundi, and so was in Calcutta in time to receive presentment of 
the hundi, and to accept it, before it was taken to the plaintiffs 
to be discounted. But I think it is clear on all the evidence 
that this was not the case. The defendant did not come up to 
Calcutta for some days at least after making the hundi., And 
indeed, it is evident from the document itself, coupled with the 
nature of the defendant’s business, that acceptance, in the tech- 
nical sense, was not necessary to the force of the document, and 
probably was not contemplated at first by any one. The 
defendant had no kothi or establishment of any sort in Calcutta, 
excepting when he himself came there with his goods, and 
remained to sell them. And even then he took up his quarters, 
sometimes at one person’s, and sometimes at another’s. The 
hundi was in effect a simple promise on the part of the drawee 
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days after the date of drawing. It was not an undertaking by Hausman D Das 
him that some one else would accept on presentment, and pay at Bunavwax 


the expiration of some subsequent period. 

In this view of the principal facts, inasmuch as the plaint was 
filed without special leave previously obtained in pursuance of 
the provisions of clause 12 of the Letters Patent of our Court, the 
question’ at once arises, did the plaintiff’s cause of action arise 
wholly within the jurisdiction of this Court? 

In the case of DeSouza v. Coles (1), two very learned 
and able Judges of the Madras High Court discussed at great 
length the meaning of the words “cause of action” as used 
in that clause of the Madras High Court Letters Patent which 
corresponds with our 12th clause; and although they were 
not able to arrive at unanimity of opinion with regard to the 
meaning, they.have in their respective judgments dealt exhaus- 
tively with the materials upon which the question depends. 

The remarkable power of research and the great erudition of 
Mr. Justice Holloway necessarily have the effect of investing 
his opinion with peculiar importance, and I feel the difficulty of 
justifying my dissent from it. He was led to the conclusion 
that a traly scientific conception of the term “ cause of action” 
embraces nothing more than the right resident in the plaintiff, 
and the infraction of it by the defendant. And no doubta 
definition in some such words as these may be resorted to with 
much advantage, if one’s only purpose is to obtain a precise techni- 
cal term for use in processes of scientific enquiry. Probably the 
jurists and commentators, to whom Mr. Justice Holloway refers 
for authority, pretty well agree in the adoption of a definition of 
this narrow and.exact character. But it seems to me that, even 
if this be the fact, it helps us extremely little, for our immediate 
object is to discover not the sense which the words “ cause of 
action” ought to be understood to convey when employed with 
close attention to the accuracy of a scientific phraseology, but 
the sense which they ordinarily bear in the language of Eng- 
lish lawyers, due regard being had to their connection with the 


(1) 3 Mad. H. C. Rep., 384, 
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1871 __ rest of the clause wherein they appear. What do the words 
Hansan Das mean in this particular situation? is the question for our con- 
Buaawax sideration; and I am afraid that principles derivable even from 
so great a jurist as Doneau are scarcely calculated to afford us 

much in the shape of guidance. 

The first thing that occurs to me, upon looking into clause 12, 
is that the authors of the Letters Patent understood by “ cause 
of action” something which might consist of parts respectively 
attributable to different local origins; a part of the cause of 
action might arise within the local limits of the Court’s juris- 
diction, while another part might arise beyond those limits. 
But unless I greatly misunderstand Mr. Justice Holloway’s 
meaning, “cause of action” under the definition which he accepts 
is necessarily indivisible; the obligation of the defendant towards 
the plaintiffs, which is, I may say, the correlative of the plaintiff's 
right in the matter of any given suit, must, I conceive, if attri- 
butable to place at all, be almost universally single, or capable 
of being treated as single, in regard to locality. And the 
breach of the obligation does not introduce any new element 
of locality. It appears to me, therefore, for this reason alone, 
that the right and the infraction of it do not together make 
up the full measure of “ cause of action” in clause 12. 

But however this may be, it seems to me clear upon all the 
decisions reviewed in DeSouza v. Coles (1), that the English 
Courts have always included in the “cause of action” some 
portion at least of the “ ground of origin of the right.” The 
inconsistencies of decision of which Mr. Justice Holloway 
complains do not appear to me to exhibit an oscillation between 
an including of the “ground of origin of the right” on the one 
side, and an excluding of it on the other; but rather manifest 
themselves in the differing quantities of that ground, which it 
was thought necessary in the various cases to take in. For 
instance, in causes of action arising out of contract, sometimes 
the factum of the contract is, for the purpose of determining 
the forum, held to be an essential part of the cause of action, 
and sometimes not. Thus, no doubt, the decision of the Privy 
Council in Luckmee Chund v. Zorawur Mull (2) excluded the 


(1) 3 Mad. H. O. Rep., 384. (2) 8 Moore's I. A., 291, 
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contract of partnership, which was the first of the series of facts 1871 
leading up to the plaintiff’s right; but the decision did not, as I ABE DAS 
read it, therefore exclude everything excepting the locality of Bracwax 
. the plaintiff’s right. On the contrary, the Privy Council not only 
did not, as it seems to me, set itself to enquire whether there 
was any place to which the plaintiff’s right was specially attri- 
butable, but it distinctly founded its judgment upon a considera- 
tion of the place of those facts which immediately gave rise to that 
right, and it appears to me that we here meet with the one 
principle which underlies and explains all the decisions of the 
English Courts, and accounts for their inconsistencies. Indeed, 
it would have been reason for great surprise if Lord Chelmsford, 
the spokesman of the Privy Council on this occasion, had been 
found giving utterance to doctrines more scientific than those 
which commonly prevail in Westminster Hall. I venture to 
think that in all cases the English Courts have held that the 
cause of action is only complete when the facta out of which the 
plaintiffs right immediately arose is comprehended in it, as well 
ag the facts which constitute its infraction. The diversities of 
decision are, I think, all referable to the practical difficulty 
which so often presents itself of determining what is the imme- 
diate proximate cause of the plaintifi’s right as distinguished from 
that which is prior and more remote. And it should be remem- 
bered that many decisions, such as the late decision in the case of 
Jackson v. Spittall (1), although they at first sight seem to be in 
point, yet in reality depend upon particular ‘considerations of 
practice and enactment which have no bearing whatever upon 
the general question before us. 

To return to the present case, the plaintiff’s right, of the 
infraction of which he complains, is the right to be paid money in 
Calcutta; and in the view of the facts which I take, that right 
arises immediately out of the promise which the defendant made 
at Patna when he wrote the hundi, and there delivered it to 
Syad Als gomasta. It appears to me that the plaintiff's 
cause of action, within the meaning of the words in clause 12 of 
the Letters Patent, is not merely the right of the plaintiff and 
the infraction of it, both localized at Calcutta, but also includes 

(1) L. R., 50. P., 642. . 
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1871 the factum of the promise made at Patua. Consequently, in my 
Mansas Das opinion, it did not wholly arise within the jurisdiction of this 
BuaewAN Court. 
= Assuming that the plaintiffs right to sue in this Court fails so 
far as it depends upon the locality of the cause of action, the 
Advocate-General yet contends that it can be maintained upon 
the ground that the defendant carries on business in Calcutta. 

The facts relevant to this point are that the defendant dwells 
and has a kothi at Patna. At that place, as his head-quarters, 
he makes purchases of country produce; from time to time he 
sends what he so purchases either by boat or rail to some 
arhat at Calcutta; and then follows them himself. At Caleutta 
he takes lodgings at the arhat, where his goods are, and himself 
sells them. He never employs the arhatdar or any other agent 
for this purpose. As soon as he has sold all his goods, he pays for 
his accommodation at the arhat a percentage on the account they 
have realized, and then returns to his home at Patna, An ex- 
cursion of this kind lasts one or two months, and sometimes 
‘more; and the interval between two excursions is of about the 
same length. r 

It is not clear whether or not the defendant wasin Calcutta 
when the plaint was filed, but he was so when the summons was 
served on him. 

On these facts I do not think that the defendant was at the 
commencement of this suit carrying on business in Caloutta 
within the meaning of clause 12 of the Letters Patent. It ap- 
pears to me that the carrying on business for the purpose of that 
clanse must involve pretty much the same element of perma- 
nency as is necessary to convert a mere “ staying” into “ dwell- 
ing.” Here the defendant was in Calcutta solely for the purpose - 
of selling his goods: the moment he succeeded in getting them 
off his hands, he immediately returned to Patna. The time 
consumed in this process might be a few days, or two or three 
months. J think that Patna was his permanent place of busi- 
ness; and that his coming to Calcutta was only a visit made in 
the course and for the purposes of that business. , 

On the whole, then, I am of opinion that this suit has been 
wrongly brought in this Court, and that I ought not to entertain 
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it. Accordingly I reject the plaint with costs on scale No. 2, 
and I abstain from all discussion of the merits of the case. 


x i ~ . Sutt dismissed. 
Attorneys for the plaintif: Messrs. Judge and Gangooly. 


Attorneys for the defendant: Messrs. Gray and Sen. 
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SRI GUNOMANI DEBI anp SRI BARODASUNDARI 
DEBI (PLAINTIFFS). 


‘ON APPEAL FROM THE HIGH COURT OF JUDICATURBE AT FORT 
WILLIAM IN BENGAL. 


Mesne Profits—Default caused by act of other Party— Limitation in Suits for 
Messe Profits—Act XIV of 1859—Assam. 


Where a purchaser of a four-onna share was kept out of possession of 4 
portion of the property sold, and having recovered judgment in a suit brought 
for possession and mesne profits against the vendor, an arrangement was come 
to pending appeal, that within a year the parties should appoint an arbitrator to 
fix on the shares and make a division, and in default of such appointment 
an application should be made to the Aakim, but that if no such application 
was made within the year, and a suit should be subsequently brought, the party 
suing should lose his right to mesne profits,— Held that, under the circumstances, 
the defendant having prevented the plaintiff from making the necessary applica- 
tion within the year, and proceedings having gone on for years to carry out the 
partition, the plaintiff was, on the termination of those proceedings, entitled to 
sue for mesne profits, - 

Where proceedings were going on to effect a partition, the right to particular 
properties being in dispute,—Held that the right to mesne profits accrued at 
the termination of those proceedings, and that the party improperly kept out 
of péssession was entitled to'sue for all mesne profits during the period of his 
non-possession, subject to any ground which the defendant could show which 
would entitle a Oourt of Hguity to deprive the plaintiff of his rights. 
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1871 In a suit brought in January 1862 respecting property situated in Assam, 
Nikaman mesne profits for twenty-eight years prior to 1854 were decreed subject to 
LAHURI any equitable claims for deducting any portion; Act XIV of 1859 not apply- 


v 


Sui GUNOMARI ing to Assam previous to July 1862. 
DEBI AND : X TE ° : 
Sri Baropa- Where, in a suit for partition, it appeared that the vendor of the portion 


SUNDARI DEBI. sued for had kept the vendee out of possession, the vendor, though liable for 
mesne profits, was not in the position of trustee of the rents for the party kept 
out of posscssion. 


THIs suit was brought, on the 28th January 1862, by the 
respondents, as widows of one Kali Chandra Lahuri, to recover 
upwards of five lakhs of rupees as the mesne profits of land in 
Gowalpara, from September 1826 to July 1854. 

The suit was instituted in the Court of the Deputy Commis- 
sioner of Gowalpara, whose judgment was in favor of the plain-. 
tiffs in so far as he held that the suit was not barred by the law 
of limitation, but he decided against them on the merits. On 
appeal, the High Court, on the 3rd May 1864, reversed the last 
part of the finding, and remanded the case for further trial as 
to the amount recoverable. 

Against this judgment the present appeal was preferred. 

Radhakrishna Lahuri (the respondent’s father-in-law), in 1810, 
bought from Ramanath Lahuri (now represented by the appel- 
lant Nilkamal) four annas of the Koroibari Zemindari. He not 
being able to get possession sued Ramanath, and the case being 
referred to the Commissioner of Rungpore, that officer, in June 
1824, passed a decree for possession together with mesne profits. 

Ramanath appealed to the Sudder Court, but pending the 
appeal the liticants entered into a compromise. 

The following is a translation of the solenama (1) signed by 
Radhakrishna, of which the other was an echo :— . 

“ With the consent of both, of our own free-will ond consent, we 
finally settle thia suit by compromise, on these terms: That you do relin- 
quish to me the entire right of lands of tho 4-anna share of the ze- 
mindari of Pergunna Koroibari and Thanna Koroibari, culti- 
vated and waste (asil and patit), jalkar and bankar (right of 
rent in fishery and forest), jhar and pahar (hills), bounded by four 
known boundaries, and the remaining 12-anna you do keep yourself. 
Making a gross estimate of the profits of the pergunna and thanna 


(1) A deed of compromise. 
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aforesaid, you are giving me Dehi Talkona, alias Mohindrogunge, as 1871 


per dehibandi, as represcoting my 4-anna share. You have kept NER 
` WUE 

Dehi Deara and others in your 12-anna share. You will point out v. 
SRI GUNO 


the tenants to pay rent to the respective parties, give and take. And, ~ Denr a 
besides the fallow (patit) land included in the dehis of both, all the Set Banc 


SUNDARI ] 
lands which are jungle and waste should remain in joint, of which the 





various sorts of cultivated and hast! (produce-growing) the same,—t. e., 
rent will be collected in t7maui, and both of us will take according to 
our respective shares ; and of the Gurwan tehsil of Mehal khota and 
kurrum and sayers, items exempted with regard to the said pergun- 
na, which are received from Government, I shall get a 4-anna share, 
and you will geta 12-anna share. If in future the collection by Gov- 
ernment in Gurwan mehal is stopped, and is entrusted to us, then the 
same will be collected in ymalt, and I shall get four annas, and you will 
get twelve anna. Dehi Talkona, otherwise called Mohindrogunge, as 
the 4-anna share of the entire bounded boundary of the pergunna 
and ‘hanna has been marked out to me, and the remaining Debi 
Deara and others in your 12-anna share. Within one year from 
this date, both of us should get hold of an arbitrator, and by investi- 
gating and examining the entire mehals mentioned above, together 
with the excepted jungle and waste lands in the dehis, which are 
kept as joint property, we should take our respective shares of the 
land and jumma. If in his opinion any share is found to be greater 
and the other less, then the less will get from the greater a portion 
of his demarcated dehi, to make up the deficit of his own share. 
Should any one amongst us both, through negligence, fail to appoint an 
arbitrator, then he who should think this injurious to his right, shall, 
within the said period, apply to the Judges of Court for determination 
of the matters above-mentioned ; if by not doing this within the said 
limited period, any one should bring a suit for the excess after the 
expiration of the limited period, then he shall have no claim for the 
wasilat of the same which had accrued during the period of disposses- 
sion ; if the claim for wasilat be made, that will not be valid. I have 
given you the sum of Rs. (7,000) seven thousand in cash for the 
payment of the debt you have incurred, for the consideration-money 
for purchasing the said zemindari, and for other expenses for getting 
possession, &c. ; you have also paid the debts of your creditors, by 
receiving from me the said amount in cash. You shall have no claim 
against me for the purchase-money of the zemindari, and for the 
expenses of getting possession, &c. which are due to you. If you or 
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your heirs cluim for the purchase-money of the zemindari, and for 
other expenses, &c., that will not stand. In the judgment of the Com- 
missioner there is an order for me to get a 4-anua share of the wasilat 
for the period of dispossession ; I and my heirs give up this claim, I 
have no concern with the various soris of income which you have 
appropriated from the said pergunna up to this time; and I have no 
concern with what you have received from Government on account 
of Gurwan tehsil,—viz., khota and kurrum and sayers exempted, and 
what is still due, that you will get. From the date of the solenama 
being in possession of the 4-anna share in the manner mentioned 
above, myself and my heirs shall continue to enjoy the same ; you, 
together with your heirs, shall use and cnjoy the 12-anna share. Over 
my 4-anna share, myself and my heirs shall have the power of 
sale and gift. The places which are within the pergunna aforesaid 
to catch elephants therein, the people who catch elephants and the 
Kunki which cach has therein, will be set forth, and besides other 
expenses will be paid in conjointly to share, and they will make khuds 
to catch elephants, and when caught, both the parties will look after 
them till sold, and the profits be taken as per share, and we to pay 
the hire of the Kunki, as per custom’of the pergunna. With regard 
to the said pergunnas, whenever any orders will be issued by the 
authorities, we will both carry them out; if with regard to the ijmali 
properties any suit is to be instituted, or if any one brings a suit, the 
expenses thereof we will pay according to our shares respectively ; 
and according to the solenama, both of us shall file razinama and 
safinama in the special appeal before the Judges of the Sudder, 
and have the suit decided. If before the filing of the razinama and 
safinama the said Judges decide the suit contrary to this solena- 
ma, then, without submitting to the terms of the same, we will bring 
into operation the terms of this solenama. If we both, or our heirs 
act contrary to this, that will not be valid. The costs ef Court in the 
Zilla and the Sudder, which both have incurred, will be respectively 
paid by each ; no one shall have any claim on the other. : 

“ Both parties will remain in possession of the dehis marked off for 
each, according to the following list as per present dehibandi, which 
has been made on a gross estimate of the profits; and expunging the 
name from the former deki of the villages as to the excess, &e., the 
same will be disposed of as written above.” 

This was dated 22nd September 1826. 

On the 21st June 1827 both parties applied before the Com- 
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missioner, and requested him to receive their razinama (1) and i871 __ 
safinama (2) and forward them to the Sudder Court, but he Nuxasar 
refused, directing them to file them in the Sudder Court. esa carne 
On the 24th June 1827, Radhakrishna petitioned the Commis- — Dent ap 
. . , Bri Barona- 
sioner, stating that although nine months had elapsed, Rama- suspan Duni. 
vath had made no enquiry through an arbitrator and had not 
given possession, and praying for the appointment of an Ameen 
to make an allotment of the shares, so as to give the petitioner 
possession and mesne profits. This also the Commissioner refused, 
referring him to the Sudder Court. 
On the 13th September 1827, Ramanath filed the solena- 
ma in the Sudder Court, and on the 26th February 1828, the 
Court, on consent, struck out the appeal and ordered the parties 
to comply with the terms of the solenama. 
As Ramanath took no steps to carry out the terms of the 
solenama, Radhakrishna Lahuri, on the 23rd day of August 
1828, presented a petition to the Collector of the district, which, 
after referring to the suit having gone in appeal to the Sudder 
Court, proceeded as follows :— 
“While the suit was pending in the Honorable the Sud- 
der Court, having according to the decree by compromise 
affirmed and maintained in my favor a 4-anna share of the 
zemindari, and all the rights of the pergunna and thanna 
aforesaid which belong to me, solenamas and other deeds 
were executed and interchanged. Accordingly, thereupon the 
said suit was decided in the said Sudder Court, and I have 
got a copy of the judgment. In the said solenamas for 
the adjustment of the disputes of both parties connected 
with the collections, Dehi Talkona, alias Mohindrogunge, 
was given for the 4-anna share of your petitioner, and 
Dehis Deara and others were given for the 12-anna share 
of the said Lahuri, and it was a condition written therein 
. entered that the respective shares of both parties should be 
adjusted by investigation of the different descriptions of land 


(1) A deed of compromise by which (2) A deed of acquiescence execut- 
the plaintiff acknowledges that he has ed by the defendant—the counterpart 
been satisfied by the defendant. of a razinama. 
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and jumma of the entire pergunna and thanna by an arbitrator 
or the said officer. Since in accordance thereto the said 
Lahuri, by putting off from day to day, has not taken steps 
for ascertaining and correcting the said shares, it is necessary. 
that our shares should be partitioned according to the regu- 
lation in force. Moreover, according to the terms of the 
solenamas, on the 10th Assar, of the Bengali year 1234 (24th 
June 1827), I presented a petition before the Commissioner in 
the Civil Court sitting. Owing to the appeal in the Sudder Court 
not having been decided at that time no order was passed; the 
case in the Sudder has now been decided, and therefore by filing 
this petition in the Court of the Mal Collection of the said divi- 
sion, I pray that, according to Regulation XIX of 1814, an 
Ameen may be appointed by the presence to measure and 
investigate the whole pergunna and thanna, and the shares 
of both parties being duly adjusted, an order be passed accord- 
ingly to give and confirm me in possession of a 4-anua share of 
the thanna and -pergunna, and the said Lahuri of the 12-anna 
share. More would be disrespectful.” 

On the 28th August 1828, the Officiating Commissioner 
passed the following order upon the petition, viz.: that it “be 
forwarded to the Commissioner for information, and the said 
officer will be pleased to pass any order he may think proper on 
the subject.” 

What such order was did not appear: probably he referred 
it for enquiry by the Collector, for that officer published an 
advertisement under Regulation XIX of 1814, notifying the 
application of Radhakrishna for a partition. 

The case remained pending before the Collector till the 10th 
March 1831, when he decided that he had no jurisdiction, and 
the Revenue Commissioner, on 10th May 1831, on appeal, 
affirmed that decision, giving as his reason that as the ground- - 
work of the batwara must be the compromise and the decision 
of the Court, he could not act without an order of Court. 

Radhakrishna then petitioned the Sudder Court for relief, and 
the solenama having been ordered to be translated, that Court 
made the following order on the 26th day of April 1832 :— 

« Whereas, from the consideration of the translation of the 
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solenama in the English character and language, and of its 1871 
translation in the Persian language, contained in a proceeding NEAL 
of the 26th February 1828, it appears to me without doubt, gg? 4, 
that according to the terms of the solenama the patit , Dest axb 
(fallow) lands included in the dekis should be: partitioned ; suxpanr Desr, 
only the jungle and waste lands should remain undivided. In 
fact from these terms that “I have given upto you a four- 
“anna share out of the entire lands hasil (cultivated) and 
“ patit (fallow), jalkar ‘ fisheries’ and bankar (forest) ‘jhar’ 
“and mountain bounded by known boundaries of the entire ` 
“ zemindari rights of Pergunna Koroibari and Thanna Koroi- 
bari,” it is clear that the patit lands were divided along 
with the hasil lands. From these terms, that “ with the 
“exception of the patit lands, the jungle and waste lands 
“shall remain joint with the villages of the two parties,” it is 
also clear that the patit lands should be reckoned along with 
the villages. Although these expressions that an arbitrator 
should examine and investigate the entire mehals, together 
with the jungle and waste lands, except what is included in the 
above mentioned lands adjoining the villages, which shall 
remain joint, appears to be inconsistent, still, upon consi- 
deration of the above detailed circumstances and other facts, 
and from the scope of the expressions used in the solenama, 
the intent of the solenama does not seem to be that the 
patit lands attached to the village shall be divided in the 
shares of both parties. It is therefore ordered that the peti- 
tioner do obtain a copy of this proceeding, a copy of the 
translation in the English language and character according to 
practice, and take steps before the Commissioner of the Mal 
Collections attached to the Eastern Division of Rungpore, for 
a division and partition of his own share according to the sole- 
nama; it is certain the said officer will act according to it.” 
In consequence of objections taken by the Commissioner to 
the terms of the Sudder Court’s last-mentioned order, a further 
reference had to be made to the Sudder Court; and by orders of 
the llth July and of the 15th August 1833, that Court decided 
that the batwara should proceed according to the solenama, 
in terms of their order of the 26th day of April 1832. 
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On the 9th October 1833, in pursuance of this judgment, the 
Commissioner instructed the Collector to effect a batwara 
according to that order. 

It being found impossible to carry out the batwara strictly 
in accordance with the Regulation in 1838, the Board of 
Revenue directed a survey of the cultivated portion of the 
zemindari which was completed in 1842. 

By this time both litigants had died, Radhakrishna being 
succeeded by his son Kali Chandra, and Ramanath by Shib- 


* nath Lahuri. 


When the measures began to effect a division, disputes arose 
as to the amount of possession of Radhakrishna, and at length 
after much correspondence with the Revenue authorities, Mr. 
Bedford, the Surveyor appointed by the Board, who had in 1842 
made.the survey, and under whose guidance a division had 
been prepared in December 1842, was, on the 28th July 1853, 
ordered by the Commissioner to draw out a revised batwara. 
This he did, and such revised division received the sanction 
of the Commissioner on the 25th August 1853, and was con- 
firmed by the Board of Revenue on the 25th April 1854. 

On the 31st March of the same year, the appellant Nilkamal, 
who had succeeded Shibnath, applied to the Sudder Court to 
review the above-mentioned decisions of the Court of the 11th 
July and 16th August 1833, but such application was refused, 
with costs, on the 26th April 1854. l 

On the 25th day of July 1854, Kali Chandra Lahuri got 
possession of the portion of property to which he was by the 
batwara declared entitled, m addition -to what he had already 
got possession of, being 50,661 bigas 6 katas of land, and 
it was to recover the mesne profits of that land from the date of: 
the solenama to the 25th of July 1854, being twenty-seven 
years six months and twenty days that the present suit was, 
on the 28th January 1862, brought by the respondents, as the 
widows of Kali Chandra Lahuri, against Nilkamal Lahori and 
others, the-representatives of Shibnath. 

The case as set up for the defence, so far as this appeal is con- 
cerned, was that more than twelve years had elapsed from the 
dates of the solenama and the Sudder Court’s order thereon of 


+ 
” 


VOL. VIL] _ PRIVY COUNCIL. 
the 26th February 1828, and that the claim was therefore barred 
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under the ordinary law of limitation; that the solenama did Ease 


not provide for payment of wasilat; that no proper steps had been 
taken by Radhakrisna Lahuri for obtaining the batwara within 
the period fixed by the solenama, although Ramanath Lahuri 
had made repeated endeavours to settle by arbitration; that 
the petition of the 10th Assar 1234 (24th June 1827) was 
manifestly insufficient, it haviog been ultimately necessary to 
obtain the order for batwara from the Sudder Court, to whom 
application ought to have been made within one year from the 
date of the solenama; that under the solenama, possession 
of the lands had necessarily been retained by Ramanath 
Lahuri and the appellants, but when the boundaries had been 
fixed, that possession was given up without delay, and no right 
to wasilat attached; that the batwara having been made in 
accordance with Regulation XIX of 1814, no claim for wasilat 
could be made; that the rate of mesne profits claimed was 
unreasonably high, and that all that could be recovered was 
the rent actually collected from the ryota; that the claim for 
interest was untenable; that the batwara was contrary to law; 
and that the order of the Sudder Court in respect thereto which 
was made during the minority and in the absence of Nilkamal 
Liahuri was bad as against him. 

The Deputy Commissioner gave the following T ATE 

“It is necessary to decide the first issue of fact, viz.,—whether 
the plaintiffs have complied or not with the condition mentioned 
in the solenama of instituting the suit within one year from the 
date of the solenama. Whereas the document in question was 
written on the 7th Aswin 1233 (22nd September 1826); on the 
10th Assar of the Bengali year 1234 (24th June 1827 ),—i.e., nine 
months after Radhakrishna Lahuri filed a petition in the Civil 
Court of Gowalpara, with the purpose of having a batwara 
made of Pergunna Koroibari, and of getting wasilat from the 
date of the solenama to the date of the batwara, which was 
rejected. As regarding the same subject a suit was pending 
at that time in the Sudder Dewanny Adawlut, a petition was 
made to that Court, and permission was given; but according 
to the opinion of the Civil Court of Gowalpara, he having 
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1871 neglected to take the papers to a competent Court, Radha- 
Nexaval: krishna Lahuri did not apply to the competent Court within 
Soi P aan Pe prescribed time, Even at that time about three months 
4g DER ano “avers wanting to complete one year from the date of the 
sunpani Desi. solenama, but the said time was allowed to pass in vain. 
In such a case it cannot be reckoned that the papers were 
received in the aforesaid Court. Under these circumstances it 
js not thought necessary to take into ‘consideration the mis- 
cellaneous petition of Radhakrishna Lahuri, dated 9th Bhadra 
1245 (23rd August 1838), ie., one year and five months after 

the date of the solenama, which was dismissed.” 

On the 3rd May 1864, the High Court (Loca and E. JAOK- 
BON, JJ.) reversed that decision, giving the following reasons. 

“ We think that Radhakrishna Lahuri’s petition was sufficient 
compliance with the terms of the solenama. ‘That document 
does not mention to what Hakim the application was to be 
made, but says it must be made tothe Hakim. The suit þe- 
tween the parties had been tried by the Deputy Commissioner. 
The solenama was to be put into the Sudder Court, and 
upon it a decree would issue, and in execution of that decree 
the Deputy Commissioner would be the authority to order a 
batwara to be made. Accordingly the payties appeared before 
the Deputy Commissioner with a razinama and safinama, 
founded on the solenama, which accompanied those papers, 
and requested the Deputy Commissioner to attest them and 
have them forwarded to the Sudder Court. Radhakrishna 
Lahuri at the same time brought to the notice of the Deputy 
Commissioner the neglect of Ramanath Lahuri to appoint an 
arbitrator, and demanded a batwara. The Deputy Commis- 
sioner refused to be the medium for submitting the papers to 
the Sudder Court, and directed the parties to file those papers 
through their authorised vakeels to the Sudder Court direct, 
He also refused to pass any orders regarding a batwara, as the 
case was pending before the Sudder Court. It may be observed 
here that the Deputy Commissioner rejects the application, not 
because he considered his Court not to be the proper Court to 
receive such an application, but simply because the original suit is 
pending in appeal before the Sudder Court. The Judge of the 
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lower Court says in his judgment that Radhakrishna Lahuri 
had still three months of his year left in which to present 
a petition before the lower Court, the authority competent to 
order a batwara; but here we think the plaintiffs’ arguments 
are good. It was for the appellant in the appeal before the 
Sudder Court to move that Court to decide the appeal on the 
terms of the solenama. This action he deferred taking until 
nine days of the year only were remaining, and the decision of 
the Sndder Court on the solenama was not recorded until nearly 
a year had elapsed after the solenama was given in. It was 
` useless for Radhakrishna Lahuti to petition the Court to order a 
batwara until a decree founded on the solenama was recorded. 
His petition could have no effect until that decree was passed. 
Even then if we did hold that the Sudder Court was the Hakim 
alluded to in the agreement, we should not hold that the term 
of one year allowed for the making of the application was 
what is called the essence of that agreement, the more so as it 
is clear that Ramanath Lahuri delayed to perform his duty 
under that agreement, and the further delay in the decision of 
the suit was, if not attributable to him, still certainly not attri- 
butable to any negligence on the part of Radhakrishna, but only 
to the forms of the Court. But we hold that the Deputy Com- 
missioner was the Hakim to whom the parties intended that 
the application should be made. As to the Collector being the 
authority, we are not satisfied that there was any .officer called 
a Collector, or with revenue powers, able to order a batwara 
in the district except the Deputy Commissioner. On this point, 
therefore, being of opinion that Radhakrishna Lahuri present- 
ed the application required in the solenama within the stipu- 
lated time to the proper Hakim, we reverse the decision of 
the lower Court, and remand the case for a trial of, the re- 
maining issues which arise upon it.” 

The Court then referred to the objection taken as to the law 
of limitation barring the suit, and affirmed the judgment on that 
point, the Deputy Commissioner having held that the suit was not 
barred. 

The defendants appealed to Het Majesty in Council. 


Sir R. Palmer, Q. C., and Mr. Leith, for the appellant con- 
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1871 tended that there had not been a compliance with the terms of 
Nuxiwau the solenama; and that in that point the judgment of the 
eee Deputy Commissioner was correct. As to the suit being barred 
eee by the law of limitation, they contended that the suit ought to 
sunpari Dest. have been brought within six years from the date of posses- 
sion (1), or, if the twelve years’ rule is to apply, that mesne pro- 
fits for a longer period than twelve years before action ought 
not to be allowed. 

- Mr. Bell for the respondent pointed out that Act XIV of 1859 
did not apply to. Gowalpara until 11th July 1862, six months 
after this action was brought (2). Ho was then stopped, and 

their Lordships delivered the following judgment: 


Lorp Carrns.—There is some obscurity and difficulty in 
this case, arising chiefly from the length of time during which 
the litigation has unfortunately continued, and from some of the 
proceedings in the course of that litigation not having been con- 
ducted with the perfect regularity which would have been 
desirable. But disembarrassing the case as far as possible from 
those difficulties, the facts appear on examination to be simple, 
and the law applicable to them to be without doubt. 

Now what their Lordships find is this, So long ago as the 
year 1828, there was a controversy between the two persons 
whom I will term the appellant and respondent, although there 
has been a change of interest since that time, and there are now 
more appellants than one, and more respondents than one. The — 
appellant apparently had become possessed by purchase of the 
zemindari in question, and had sold a four-anna share of it to 
the respondent. The respondent appears to have desired the 
fulfilment of that bargain, to be let in to possession and to have. 
the wasilat or mesne profits of the four-anna share during the 
time he had been kept out of possession, and he instituted a suit 
for that purpose, and obtained a decree from the Court of first 
instance. He was ordered to be put into possession, The owner 
of the larger share appealed to the Sudder Court, and pending 
the appeal the possession of the respondent was suspended, and 


(1) Act XIV of 1859, sec. 1, cl. 16. (2) Thomson’s Limitation of Suits, 
231, 
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the appellant was left in possession of the whole. In that state 
of things, the parties, apprehending the delay and expense 
of the prosecution of the case in the Sudder Court, and the 
owner of the smaller share being anxious to get into pos- 
session of his property, came to an agreement which is upon 
record. The substance of that agreement was this. The facts 
that I have stated were recited. The agreement provided that 
there should be an immediate possession given to the appel- 
lant and to the respondent of portions at all events of cultivated 
land—an immediate separate possession of portions of the culti- 
vated land which were taken provisionally, and only provisionally, 
to be as near as then could be ascertained the proper proportion 
to which each was entitled, viz., a share of twelve-anna, and a 
share of four-anna. Those proportions were mentioned by 
some general names and descriptions which need not now be spe- 
cified. But then, as it was apparently obvious to both parties 
that that division and that possession would not be accurate with 
regard to the real rights of the parties, it was carefully stipu- 
lated that it should be only provisional, and that it should be 
subject to rectification. The parties, therefore, proposed that 
the rectification should take place in this way. If either desired 
it in the course of the ensuing twelve months, he was to have an 
arbitrator appointed, that is to say, he was to propose some person 
who would be acceptable to the other person concerned, and the 
rectification was to take place by the award of the arbi trator, 
but if the arbitrator was not appointed, then the person who was 
injured by his not being appointed, was to have liberty to appeal 
to what is termed the Hakim, which has been very properly 
considered to be the proper tribunal whatever it might be—to 
appeal to the proper tribunal for the purpose of having effect 
given to this agreement as to the rectification of shares. There 
was @ provision that the appeal in the Sudder Court was not to 
be proceeded with, and that an application was to be made to the 
Sudder Court to have that appeal dismissed, and this instru- 
ment of compromise put upon record in place of the decree. 
Then the agreement contained this clause. [tis a clause relat- 
ing to wasilat, but it is a clause which, as their Lordships think, 
is not a clause to be read as giving a right in certain cases to 
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wasilat but as défeating a right to wasilat which it is assumed 
would exist ifitis not taken away. It was natural to stippose, 
and it would naturally follow, thatif upon the rectification of the 
provisional arrangement made by this agreement, it should 
appear that one or other had been for a time in possession of a 
larger share of the zemindari than his proper proportion, the person 
so in possession of the larger share would have to pay wasilat 
or back rents—mesne profits—to him who bad had the share 
which was not adequate to that to which he was entitled. It 
was provided, therefore, in these words,—“ Should any one 
“ amongst us both, through negligence, fail to appoint an arbitra- 
“tor, then he who should think this injurious to his right, shall, 
“ within the said period, apply to the Judges of Court ”—that is, 
the Hakim—* for determination of the matters above mention- 
“ed, if by not doing this within the said limited period, any 
“ one should bring a suit for the excess after the expiration of 
“the limited period, then he shall have no claim for wasilat, of 
“ the same which had accrued during the period of dispossession ; 
«if the claim for wasilat be made, that will not be valid.” 

I repeat that their Lordships think this is clearly a clause of 
defeasance, of forfeiture of that which otherwise would plainly be 
the right of the person in possession of the share less than he 
was entitled to. Itis obvious that an arrangement of a differ- 
ent kind might have been made. The rents might have been 
impounded, they might have been kept iz medio or in the hands 
of some third party until it was ascertained what was the true 
proportion which each should be put in possession of. That 
would have been clearly inconvenient to both parties; that was 
the very thing they wanted to avoid. Both parties, therefore, 


' were put into possession of that which was the nearest estimate 


that could be made of their respective rights, in order that they 
might enjoy the advantages and the profits of the land, but 
that was all subject to rectification as to the quantity, and there- 
fore subject also to making good to the party injured any excess 
of profit which the other might have derived. 

That being the agreement made in 1826, we have next to 
consider what took placein the twelve months which followed 
the date of the agreement. The agreement was dated the 22nd 


Eaa 
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September 1826. What followed was this: on the 26th June 1871 


an] 


1827, both parties applied by petition to the Commissioner of the Nitzamar 


LAHURI 


district in which they both lived, putting before him this deed 2 


i , : ; SRI GUNOMANI 
of compromise and asking him to send it to the Sudder Court. Dasi anD 


The Judge to whom the application was made thought this was E 
an irregular proceeding, that they ought themselves to forward 
lt to the Sudder Court, if they desired it. But two days after- 
wards, on the 28th June 1827, the respondent presented a peti- 
tion in his own name to the same Commissioner, the local Judge, 
asking that effect might be given to this arrangement, and that 
proceedings might be taken in substance to rectify in his favour 
the division that had been made of the land by the agreement, 
The Commissioner gave in substance the same answer which he 
had given to the former petition, that the suit was before the 
Sudder Court, and that the application should be made to the 
Sudder Court. 

Now at this point of the case their Lordships must express their 
opinion that the application of the respondent being in the 
nature of an original claim, founded, not on the former cause 
of action, but upon the agreement made in 1826 and the special 
terms of that agreement, the application to the original Judge, 
might well have been entertained by him, and at all events they 
are not prepared to say that that application was made so im- 
properly, so irregularly, to a person so entirely devoid of juris- 
diction, as to lead toa forfeiture under the clause to which 
reference has been made, on the score that the respondent had not 
applied within twelve months to the proper Hakim on the subject. 
Their Lordships are of opinion that the Commissioner to whom the 
application was made might well either have entertained the 
application himself as an original suit, or at all events might 
have kept possession of it until a petition had been presented to 
the Sudder Court to make this agreement entered into in 1826 
a proceeding of that Court, and to have an order giving effect 
to it by way of compromise. However, the Commissioner 
took a different view; but that in their Lordships’ opinion can- 
not, if the proceeding was a proper proceeding on the part of 
the respondent, have the effect of subjecting the respondent to 
forfeiture under the clause of the agreement. 
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1871 On the 13th September 1827, it appears that application was 
ot pace made to the Sudder Court by the appellant to make the compro- 
v mise a proceeding or record of that Court and to give directions 


SRI GUNOMANI , a . 
Dest axbo for carrying it into effect, which the Sudder Court on the 


Sri BARODA- 
sunpari Dani, 28th February 1828, ordered accordingly. That of course was 
~ after the expiration of the twelve months. 

Their Lordships, therefore, are of opinion on this part of the 
case that the decision of the High Court from which the present 
appeal is brought was a correct decision, and that the High 
Court were warranted in holding that there had been no forfei- 
ture of the right to wasilat under this clause in the agreement, 
by reason of the respondent not taking the proceedings within 
the twelve months, 

It is necessary now to refer to the subsequent proceedings in 
order to dispose of the second part of the case as to the statute 
of limitations. On the 28th August 1828, the respondent 
applied to the local Collector for a rectification of partition of the 
zemindart. That was not in the form of a plaint or of an 
original action, but in the form of a petition. The Collector 
thought that the Sudder having had seisin of the appeal in the 
original cause, he had not jurisdiction to entertain this petition, 
and accordingly an application was made in the year 1832 to the 
Sudder Court by the respondent to rectify the division of the 
land. It is somewhat difficult to understand whether this is to 
be looked upon as art original proceeding or as a proceeding 
carrying out and continuing the chain of the former proceedings 
in the case. Their Lordships are disposed to think that it is 
in the latter point of view that it ought to be looked at. There 
was the original suit in 1826, to which I have already referred ; 
there was the compromise, there was the petition in the Sudder 
Court to have effect given to the compromise, and there was 
then this further proceeding in the Sudder Court to give that 
particular effect to the compromise which consisted in the recti- 
fication of the division of the zemindari. On the 28th July 
1853, that is, after a lapse of twenty-one years, a scheme for 
the rectification of the partition was submitted to the Sudder 
Court by the officer who had been assigned for the purpose, and 
on the 25th April 1854, the Sudder Court confirmed that scheme. 


` 
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On the 25th July 1854, the respondent, who had been found 
by that scheme to be entitled to a very considerably larger share 
of the zemindari than he had been in possession of, was put into 
possession of the additional portion to which he thus was found 
to be entitled. 

Now I have stated already that their Lordships are of opinion 
that, consequential upon the agreement of 1826,. there would 
be the right of claim for wasilat or mesne profits, if it should 
be ascertained that either party had not, according to the provi- 
sional partition then made, been put into possession of the share 
to which he was rightfully entitled. Whether either party was 
in possession of a larger share than his proper share could not 
be ascertained, and was not ascertained, until the rightful and 
proper partition was finally made. Until that period it was a 
matter of doubt and uncertainty whether there would be any 
claim for mesne profits or wasilat at all, and of still greater 
uncertainty, necessarily, what the amount of that claim might 
possibly be. On the other hand, when once it was ascertained 
that either party had been in possession of a share smaller than 
his own, his right to wasilat would follow as a matter of course, 
unless barred by some special impediment which at present does 
not appear in the case. Therefore in the year 1854, when 
possession was given to the respondent of the additional 
share to which he had thus become entitled, his right primd 
facie would be also to receive from the appellant that proportion 
of the mesne profits of the land which would represent the 
excess, in possession of which the appellant had been, and out 
of possession of which the respondent had been kept. Their 
Lordships are not prepared to say that, without any substantive 
or original proceeding, and merely by means of an application 
to carry into effect the compromise in the suit, this right to 
wasilat might not have been asserted and enforced. But the 
course which was taken by the respondent was this:—He did 
not apply by petition, or in the original chain of proceedings, 
but he commenced, on the 28th January 1862, a separate and 
original ‘suit to recover this wasilat, but to recover it as a claim 
which flowed out of the former proceedings. Now, putting 
aside for a moment the lupse of time between July 1854 aud 

17 
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January 1862, their Lordships, although they do not affirm the 
regularity or the necessity for the plaint of 1862 as an original 
proceeding, are, notwithstanding, of opinion that if there is any 
irregularity, there is not such an irregularity in originating that 
separate proceeding as should disentitle the respondent to his 
claim for wasilat, if he otherwise was entitled to it, and that 


he was otherwise entitled to it their Lordships have already 


expressed to be their opinion. i 

Is, then, the claim of the respondent limited in any, and what 
way, by any statute of limitation? Their Lordships are of. 
opinion that it is impossible to show that the statute of limitations, 
the Act of 1859, which cuts down a right in cases of this kind 
to six years, was in force in Assam ata period which would 
make it applicable to this suit, and that therefore may be put 
aside. The other period of limitation is the limitation of twelve 
years. If the law of limitation on that score is applicable at 
all, it could only be by analogy, and not by any positive words 
of the law. But when their Lordships consider all the circum- 
stances of this case, they are of opinion that it would be con- 
trary to the spirit and object of the statute of limitations to apply 
that law, even by analogy, in the present case. Their Lord- 
ships do not desire to treat this case as a case of trust, as it 
appears to-have been viewed by the High Court from whom the 
appeal comes. ‘Their Lordships are unable to see that the 
appellant and respondent stood to each other in the position of 
trustee and cestui que trust. But their Lordships consider, as 
they have already said, that the right to wasilat was a right 
distinctly flowing out of and consequential upon the right to the . 
rectification of the partition, that the right could not have been 
ascertained or enforced until the rightful partition was completed, 
—that is to say, in the year 1854,—and that itis to the year 1854 
they must look as the period when the right to wasilat would 
accrue. If that isso, their Lordships do not think the lapse of 
time between 1826 and 1854 should disentitle the respondent to 
that which he otherwise would be entitled to. In saying this 
their Lordships do not mean to affirm that it may not be in the 
power of the appellant to show any special circumstances which 
he may be able to show which should limit, as a matter of equity 
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on the part of the Court, the claim of the respondent to mesne 1871 
profits to some period short of the whole number of years between Ni-EAmAt 
1826 and 1854, during which the respondent was kept out ene E 
of possession of the larger share to which he was entitled. Brisas i 
They desire to leave that question open. It will be open to the suxpasr Dest 
appellant, in taking the account for which the case has been 
remitted to the Court of first instance by the High Court, to 
show any special case (if he is able to show it), by way of appeal 
to the equity of the Court to shorten the account which other- 
wise would have to be taken of the mesne profits. Their Lord- 
ships leave that view of the case, if it can be presented by the 
appellant, entirely untouched by what has now been said. 

On the whole, therefore, their Lordships are of opinion that 
in substance the decision of the High Court ig correct; they 
think that the present appeal ought not to succeed, and they will 


humbly advise Her Majesty that it’ should be dismissed with 


costs. 
Appeal dismissed. 


. Agent for appellant: Mr. Wilson. 


Agent for respondent: Mr. Barrow. 
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Before Mr. Justice Phear. 


BISWANATH CHUNDER v. KHANTAMANI DASI AND ANOTHER, 1871 


June 12. 
Limitation— Hindu Widow—Suit to set aside Alienation— Reversionary Heirs, 


K., a Hindu widow, assigned one moiety of her share in her husband's estate 
to H. 5., in consideration that H. 8, should conduct and pay all costs of a suit 
which was then to be instituted against her husband’s brothers, of whom B. C., 
the present plaintiff, was one, to recover the share to which she was enti- 
tled, and also to pay her maintenance in the meantime. The assignment was 
dated 24th December 1864. The suit was brought, and a certain sum, in 
Government paper and notes, was decreed to K. on August 5th, 1868. This 
sum was paid into Court by B. O. on 10th March 1869, and upon K.'s applica- 
tion was on 10th March 1871 paid out to her. B, O. then sued ns rover- 
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sionary heir to have the deed of assignment set aside, and that H. S. should 
be restrained from receiving the moiety. The plaint was filed on 14th March 
1871. Init he alleged his apprehension of waste by K. Held that the suit, 
so far as it was based on the allegation of apprehended waste, was not barred 
by the Law of Limitation, 


Ters suit was brought for the purpose of having retained in 
Court a certain sum of money to which the defendant Khanta~- 
mani had been declared entitled by a decree dated August 5th, 
1868. The suit in which that decree was made had been 
brought by Khantamani as widow and heiress of one Gokul 
Chandra Chunder, one of the brothers of Biswanath, against the 
present plaintiff and his brothers, for a declaration of her right 
in, and to obtain possession of, her husband’s share in certain 
property, of which he had been up to the time of his death in 
joint possession with his brothers. Under the decree of August 
5th, 1868, Biswanath and the other defendants paid into Court 
the sum of Rs. 1,01,303-14-2, on 10th March 1869. On 10th 
March 1871, Khantamani applied that the money might be 
paid out of Court to her. ‘That application was opposed by 
Biswanath Chunder as the immediate reversionary heir of Gokul 
Chandra, by an affidavit in which he stated, upon information 
and belief, that Khantamani had assigned half the share 
which had been recovered by her, to Hiralal Seal in consi- 
deration of his conducting the suit for her, and that she was 
leading an immoral life; and expressed his apprehension that if 
the money were allowed to be taken out of Court, it would be 
lost to the reversioners. Biswanath at that time also made a 
counter application that the money might be ordered to be re- 
tained in Court. The order in both applications was made in 
favor of Khantamani, and on appeal by Biswanath that order 
was confirmed on 13th March 1871 (1). The present suit was 
thereupon brought by Biswanath, and an ad interim injunction was 
applied for to restrain Khantamani from taking the money out of 
Court, but was refused. The plaint was filed on 14th March 1871, 
In it Biswanath alleged that the assignment to Hiralal Seal was 
made without any sufficient consideration, and was therefore in- 


(1) See 6 B. L. R., 749. 
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valid. He also made allegations of immorality against Khantamani, 
and stated that she was living extravagantly and in a position 
quite unsuited to her character of a Hindu widow, and expressed 
his apprehension that, on obtaining the sum of Rs. 1,01,302-14-2, 
Khantamani would pay over one moiety thereof to Hiralal Seal 


- and would squander the remainder in profligacy and extra-. 


vagance and commit waste by which the money wôuld be entire- 
ly lost to the reversionary heirs. The plaint prayed that the 
money might be retained in Court, and a receiver, if necessary, 
be appointed; that Khantamani Dasi might be restrained by 
injunction from receiving the money out of Court, and that, 
if necessary, the order of 9th March 1871 should be set aside; 
that if Khantamani should have obtained possession of the money, 
she might be ordered to pay it back into Court, and the defend- 
ant Hiralal Seal be restrained from receiving the moiety, or be 
ordered to bring it back into Court if he had received it; and 
that it might be declared that the assignment to Hiralal Seal 
was invalid, and created no valid charge against the sum of 
Rs. 1,01,802-14-2. 

The defendant Khantamani Dasi, in her written statement, 
stated that she had taken the money out of Court after the dis- 
missal of the application for an ad interim injunction, and denied 
the allegations of immorality and waste. 

The defendant Hiralal Seal, in his written statement, set up the 
defence, amongst other things, that the suit was barred by the Law 
of Limitation; and he alleged that the assignment by Khantama- 
ni, which was executed on the 24th December 1864, wasmade bond 
fide and for the relief of the pressing necessities of Khantamani, 
and to enable her to carry on the suit she had instituted for the 
recovery of her husband’s share of the estate of his father, and 
that the plaintiff became aware of the said assignment at or 
before the hearing of the suit against him and his brothers, and 
until the institution of the present suit had taken no steps to 
have the same set aside. 

The case came on for settlement of issues, and a preliminary 
issue was raised by Mr. Marindin whether the suit was barred 
by the Law of Limitation. 


Mr. Cowell and Mr. Bonnerjee for the plaintiffs, 
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The Advocate General and Mr. Lowe for the defendant Khan- 
tamani, 


Mr. Marindin and Mr. Evans for the defendant Hiralal Seal. 


Mr. Marindin.—The suit is barred by the Law of Limitation. 
There is no allegation of actual waste having been committed ; it 
is merely stated that the plaintiff has apprehensions of waste which 
may be quite unfounded. The suit is one to set aside the deed of 
assignment of 1864 to Hiralal Seal, aud more than six years 
having elapsed it is barred by lapse of time. [PHEAR, J.—Does 
nota deed of this kind form a continuing cause of action?] The 
cause of action arose at the date of the deed—Moonshee Syed 
Ameer Ali v. Mohendronath Bose (1). 


Mr. Cowell contra.—The suit is not barred. One cause of 
action arose on the execution of the deed of assignment; but 
another cause of action arose when Khantamani obtained 
possession of the property. This is not a suit merely to set- 
aside the deed of 1864. Khantamani has possession of the 
property, and we allege that actual waste is about to be com- 
mitted. She has had previously no opportunity of committing 
waste, as she has been out of possession (2). MKamtkhaprasad 
v. Srimati Jagadamba Dasi (3). l 


PHEAR, J.—I think, on the whole, I must decide this prelimi- 
nary issue in favour of the plaintiff. Biswanath sues, as expect- 
ant heir in reversion, to restrain Khantamani, a Hindu widow 
in possession, from committing waste. His ground of action is 
simply this, namely, that Khantamani in 1864, for a certain 
consideration, not having at that time obtained possession of the 
property, executed a deed by which she assigned one-half of it 
to Hiralal Seal. She has very lately got possession of the pro- 
perty. _The plaintiff contends that the assignment is of such a 
nature as to be void against the reversionary heira expectant on 
the death of Khantamani; and he says ho is apprehensive that 


(1) 2 W. R. 272, (3) 6 B. L. R. 516. 
(2) 6 Moore's I. A, 445. ` l 
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Khantamani now having got the property into her hands will 
carry out the terms of the assignment and transfer one-half of 
it to Hiralal Seal, and so commit what may not improperly 
be termed irreparable waste, inasmuch as the property is in the 
shape of money. Mr. Marindin for Hiralal Seal has pressed on 
me with some force that apprehension really amounts to nothing; 
that consequently the suit must be taken to be substantially 
one brought simply to set aside the original assignment, and that 
if it be so taken the suit is barred by limitation. I think the 
suit to set aside the deed of alienation simply would be so barred; 
‘but it appears to me that Mr. Cowell is right in arguing that 
_ this suit involves somewhat more than that. Itis a material 
point in the case, that Khantamani has only just got possession of 
the property, and that the opportunity for committing the anti- 
cipated waste has, only just occurred. It seems to me that the 
plaintiff may, under these circumstances, well enough say that 
the fact of Khantamani having lately obtained the property 
is a fact which gives rise to his cause of action, inasmuch as it first 
' gives the opportunity to commit the waste which he has reason to 


anticipate in consequence of her having bound herself by the 


deed of 1864. So that while I think the original alienation alone 
could not now be called in question by the plaintiff, it appears to 
me that it is not too late for him to come into Court to restrain 
Khantamani from parting with the money under the terms of 
that alienation. I say nothing now as to the nature of the relief 
which he asks for in the prayer of his plaint; it will be time 
enough to consider that in detail at the hearing of the suit. But 
I may say that even if the Court refrains from calling back 
the money, asit probably will, at any rate to the full extent of 
the fund, it may still think it right to restrain Khantamani from 
paying the whole of the money to Hiralal Seal, and Hiralal 
Seal from receiving the whole, or if he has already received the 
whole, may compel him to refund any excess which he may have 
received beyond the money advanced by him with reasonable 
interest and costs. It appears to me that there is some likeness 
between a case of this kind and the case of an executor in Eng- 
land who is about to aliene, or may have aliened, a portion of the 
assets of his testator for an improper purpose. Although an exe- 
18 
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___1871__—eutor by English Jaw has a full legal title to the assets and 
ee power to pass that title, a Court of Equity will, if thé occasion 


ds call for it, restrain him from the full exercise of that power. 
KHANTAMANI 


DASI. 


Attorneys for the plaintiff: Messrs. Dhur and Mitter. 


Attorneys for the defendants: Baboo P. C. Bonnerjee and 
Messrs. Gray and Sen. 
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sf C* ‘PATTABHIRAMIER (Derenpant) v. VENCATAROW 
Jay 0, NAICKEN anp NARASUHA NAICKEN (PLAINTIFFS). 


ON APPEAL FROM THE LATE SUDDER DEWANNY ADAWLUT 
AT MADRAS, 


Mortgage, Madras Law of—Right to redeem— Regulation X VIT of 1806— 
False Deed in support of True Claim. 


In a suit institated in 1853 to redeem n mortgage containing a clause 
making it an absolute sale in default of redemption by a certain date,— Held, 
that in the Madras Presidency, effect must be given to that clause, the Regu- 
XVII of 1806 not being applicable. 

A party is not precluded from snceceding upon a title established by a 
genuine deed, because he seta up a false deed which, if treated as a conveyance 
and not as a mere confirmation, may be inconsistent with that title. 


Tis suit was brought on the 17th November 1853, by the 
respondents against the appellant and others to recover from 
them certain property in Talook Namiclam which had been 
originally mortgaged by the respondents’ ancestors on the 13th 
June 1808 to the appellant’s ancestors, and which the respondents 
alleged had been held by way of usufructuary mortgage, and 
was therefore still redeemable under the peculiar wording of 
the mortgage. 

, The defence was that there had been a sale of the property 
‘to the appellant. 


* Present:—Tue Ricar How’stz Loeb Cretarsrorp, Sir Janes W. Corvinus, Lorp 
`. JUSTICE MELLISH, AND Sin Lawrence PEEL, 
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It is unnecessary to give the-facts in detail, as the effect of the 
undings on fact was that the mortgage of June 1808 was the 
only document affecting the pdsition of the appellant and 
respondents. 

This document was as follows :— 

“ I have mortgaged to you the two karais of land belonging to me out 
of the nine karais in the village of Kattalam in Kattala Vattam of Tiri- 
marugal Maganam attached to the Terkuvettam of Mayavaram, together 
with the Nattam, pond, house, ground and all other appurtenances, and 
borrowed of you the sum of current Scott pagodas 350. As I have 
received this sum from you in cash, you may enjoy the said two karais 
and other appurtenances with all profits and losses for five years, from 
this year up to Angirasa (1812 or 1813), and pay the Government tax, 
&c. I shall repay to you the said principal, and redeem the land on or 
before the 30th Vaiyasi of Sriumkha (10th June 1813), and in default 
you and your posterity may enjoy the said two karais of land, &., as 
if this is an absolute sale with the right of alienating the same by gift, 
sale, &c. If any dispute arises regarding this, I shall come forward and 
settle the same.” 


The District Moonsiff held that the condition of forfeiture 
was inconsistent with the defence set up of a subsequent pur 
chase, and that it could not be enforced. 

The Principal Sudder Ameen held that the condition of for- 
feiture was binding, and that the mortgagors lost their interest 
in the property under that clause. 

The Sudder Court gave the following judgment :— 

sc Tt is contended on the part of the third defendant that the land 
mortgaged lapsed to the first defendant’s ancestor in 1813, when 
the period for redemption expired, and that the plaintiffs are de- 
barred from disputing the title as thus acquired by the Statute 
of Limitation. 

“The Court cannot assent to this doctrine. They observe, in 
the first place, that the plea is inconsistent with another allega- 
tion made on the part of the defence,—namely, that the land was 
acquired by purchase in 1816. The sum of the mortgage was 
Rs. 1,050, and that of the alleged purchase Rs. 3,266-10-8. 
Had the land lapsed to the first defendant’s ancestor in 1813, it is 
‘clear that there would have been no occasion for the alleged 
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purchase three years afterwards, and at a sum three times the 
amount of the mortgage. Itis true that the allegation of the 
purchase has been discredited by the lower Courts; but having 
been made, the same party is not at liberty now to fall back upon 
another plea inconsistent with his original statement and set up a 
title as having been acquired at a prior period by lapse. 

« The Court, therefore, hold that the penalty attached to the 
mortgage bond was not enforced in 1813, and they find upon the 
record no evidence, or even plea, that it was enforced at any 
subsequent period. A penalty of this nature the Court do not 
give effect to, and therefore the plaintiffs’ right to redeem has 
remained to them. As respects the operation of the Statute of 
Limitation, it is to be observed that the statute would only run 
against the plaintiffs from the time that they might have tendered 
the sum of the mortgage, and that the defendant might have 
refused to accept it and make over the land. It is not alleged 
that any such tender or refusal has occurred. 

s The Court resolve, therefore, to set aside the decree of the 
Principal Sudder Ameen, and to affirm that of the District 
Moonsiff. ” 

The amount in dispute being under Rs. 10,000, the appellant, 
on the ground of the great importance of the decision, obtained 
from Her Majesty in Council in April 1861 special leave to 
appeal. Unexplained delay took place in prosecuting the appeal 
which now came on for hearing ex parte. 


Sir R. Palmer, Q. C., and Mr. Leith for the appellant. 


The terms of the deed ought to be regarded, and the clause 
for forfeiture given effect to in the absence of any specific law to | 
the contrary. Colebrooke’s Digest, Volume 1(1). The Regula- 


tion XVII of 1806 does not apply to Madras, so that the right 


of the mortgagee became absolute at the time fixed by the deed— 
Surreefoonnissa v. Sheik Enayet Hossein (2); Forbes v. Ameer- 
oonnissa Begum (3). The law of limitation applies under the 
Madras Regulation of limitation (4). 


(1) Pages 183, 187, 188, and 193, (4) Reg. V of 1827, sec. 8, cl. 1, 
(2) 5 W. R., 88. and sec, l, cl, 1 
_ (8) 10 Moor’s I, A., 340. 
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Their Lorpsuirs, having taken time to consider, delivered 
the following judgment :— 


In this-case the appellant claims to be the absolute owner of” 


the lands in question under several conveyances from the first 
and second of his co-defendants in the suit, or from those whom 
they represent. ‘That the title of his vendors or their ancestor 
was originally a mortgage title is undisputed: and the suit out 
of which the appeal has arisen was brought, in October 1853, 
by the representatives of the mortgagor to redeem the property, 
alleging it to be still redeemable. ‘The decision of the Court 
of firat instance was in their favour, but that was reversed by 
_the Principal Sudder Ameen of Combaconum, who decreed in 
favour of the appellant, His decree was reversed by the late 
Sudder Dewanny Adawlut of Madras on special appeal; and 
the present appeal is against the decree of that Court. 
. Thé Sudder Court, having no jurisdiction to determine on 
special appeal any question of fact, and there being no cross- 
appeal to Her Majesty in Council against the decree of the 
Principal Sudder Ameen, their Lordships must accept his find- 
ings on the facts as conclusive. 

Those findings were :— 

lst. That the original contract between the mortgagor and 
the mortgagee was contained in the deed of conditional sale, 
. dated the 13th of June 1808, which is in the record, and is 
there called Exhibit No. 1 (1); and that the plaintiffs had failed 
to establish that there was any other instrument of mortgage. 

2nd. That Exhibit No..2, purporting to have been executed 
on the 16th of June 1816, upon which the appellant had relied 
either as a confirmation of the then absolute title of his vendors, 
or as a conveyance or release of the right of redemption to 
them, was not a genuine document. ; 

3rd, That certain letters, put in by the plaintiffs in order to 
prove acknowledgments by the mortgagees that the mortgage 
was a subsisting and redeemable mortgage as late as 1851, were 
also forgeries. 

The conclusion of law with the Principal Sudder Ameen 


(1) See this set out, supra, p. 187. 
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' drew from his first finding was, that under Exhibit No. 1 the 


PATTABHI- 


title of the mortgagees became absolute on the 10th of June 
1813, by reason of the failure-of the mortgagor to redeem at 
that date; and the special appeal was admitted to try the cor- 
rectness of that conclusion. Hence, the sole question for their 
Lordships’ determination is whether, under the law of the 
Madras Presidency, the interest of a mortgagee under a deed 
of conditional sale does or does not become absolute, according 
to the terms of the contract, by the mere failure of the mort- 
gagor to redeem at or before the time specified in the deed. 

This form of security being common in India, the question is 
of very general importance, and on that ground the appellant | 
obtained Her Majesty’s special leave to present this appeal, 
which, after considerable delay, has, unfortunately, come on to 
be heard ex parte. 

The contract embodied in Exhibit No. 1 was, that the mort- 
gagee should hold possession of the land for five years, paying 


- the Government revenue; that the mortgagor should repay the. 


principal and redeem the land on the 10th of June 1813; and 
that, in default, the mortgagee and his posterity should enjoy 
the land as if the transaction were an absolute sale, with the 
right of alienating the same by gift, sale, &o. 

The transaction then was one of mortgage by bye-bil-wafa 
or kut-kabala usufructuary; the usufruct of the property to be 
taken in lieu of interest. And the first question that suggests 
itself is, was there any rule of law to prevent the Court from 
giving effect to such a contract according to the intent and 
meaning of the parties plainly expressed by its language? 

That this form of security has long been common in India 
is notorious. The fact is stated in the preamble to the Bengal 
Regulation No. 1 of 1798. ‘That such contracts were recog- 
nized and enforced according to their letter by the ancient 
Hindu law appears from several passages in Colebrooke’s Digest 
(Volume 1, pages 183, 187, 188, and 193). That they were 
equally recognized and enforced between Mahomedans is shown 
by Mr. Baillie in his Introduction to his learned work on the 
Mahommedan Law of Sale. If the ancient law of the country 
has been modified by any later rule, having the force of law, 


VOL. VIL] PRIVY COUNCIL. 


that rule must be founded either on positive legislation or on 
established practice. 

Nothing concerning such contracts is, so far as their Lord- 
ships are informed, to be found in the Statute Law relating to 
the Presidency of Madras except Regulation XXXIV of 1802. 
The 8th and 9th sections of that Regulation extended to Madras, 
the provisions of the 10th and llth sections of the Bengal 
Regulation No. XV of 1793. Both these Regulations were 
passed with the object of fixing the legal rate of interest, and 
of preventing the taking of interest in excess of it; and both 
have since been wholly or in great part repealed, with other 
usury laws, by Act XXVIIT of 1855. The clauses in question 
affected only that part of the contract now under consideration 
which related to the usufruct of the property. As to that they 
may have made it necessary, contrary to the intention of the 
parties, to take upon a redemption an account of the rents and 
profits as between mortgagor and mortgagee in possession, com- 
pelling the latter to set what he might have reteived in excess 
of legal interest against the principal; but they neither extended 
the time of redemption nor imposed upon the mortgagee, when 
the mortgagor had failed to redeem within the stipulated period, 
the obligation of taking any judicial or other proceedings in 
order to make his title absolute. 

In Bengal there was further legislation. In that Presidency 
a Regulation (No. XVII of 1806) was passed which allowed a 
mortgagor, who had executed such a security as that now in 
question, to redeem at any time before the mortgagee had 
finally foreclosed the mortgage by taking the proceedings which 
the Regulation made essential to foreclosure. 

It is, however, unnecessary to observe that this Bengal 
Regulation had of itself no force in the Presidency of Madras. 
And their Lordships’ cannot find, either in the Madras Regu- 
lations or in the Acts of the Indian Legislature subsequent ‘to 
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the Charter Act of 1834, any statute by which similar provi- - 


sions have been enacted for Madras. 

That, in cases to which Regulation XVII of 1806-does not 
apply, the interest of a mortgagee under a deed of conditional 
sale becomes absolute according to the terms of the contract by 
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1871 the mere failure of the mortgagor to redeem within the stipu- 
Parrasni- Jated period, has recently heen decided by a Full Bench of the 
Vexoararow High Court of Bengal, in the case of Surreefoonnissa vy. Sheik 
Narozen, Enayet Hossein (2). In that case “the mortgage bore date the 
30th of November 1801; the mortgage was made. payable on 
the 28th of September 1806. The mortgagor sued for redemp- 
tion, and the mortgagee admitted that there had been no fore- 
closure pursuant to the Regulation. The High Court, however, 
ruled that, if the Regulation did not apply, the interest of the 
mortgagee became absolute on-the 28th of September 1806,- 
and, finding that the Regulation had not been promulgated, and 
therefore had not become operative in the district until the 7th 
of January 1807, dismissed the plaintiff’s suit. The point, so 
decided, is also assumed to be law in the judgment delivered at 
this Board in the case of ‘Forbes v. Ameeroonnissa Begum (3), 
and unless it be law it is difficult to see wy the Regulation of 

1806 was passed. ; 

Their Lordships have been unable to discover that there Tai 
been any course of decisions in the Court of Madras which can 
be set against the authority just cited. The utmost that can be 
gathered from this record is that some uncertainty concerning 
the operation of these contracts may have crept into the lower 
Courts of Madras. If the Principal Sudder Ameen was right 
in thinking that this afforded a reason why the appellant had 
sought to strengthen his title by the production of the false 
deed’ No. 2, it is to be observed that the plaintiffs, on the other 
hand, showed their sense of the uncertainty of the law by setting 
up the false case that another form of mortgage had finally 
been substituted for the deed of conditional sale. Moreover, 
the Budder Court does not rest its judgment upon decided cases. . 
The first reason advanced in support of that judgment is 
clearly untenable. That a party is precluded from relying upon 
a title established by a deed conclusively found to be genuine, | 
because he has foolishly and wickedly set up a false deed which, 
if treated as a conveyance and not as a mere confirmation, may 
be inconsistent with that title, is a proposition for which there is 


(2) 5 W. R., 88. (3) 10 Moore's I. A., 348. 
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no foundation either in-reason or in law. Nor does the second 
reason assigned for the judgment appear to their Lordships to 
be better founded. It assumes that an obligation lay on the 
mortgagee to do some act by way of enforcing what is not very 
correctly termed the penalty; and that there could be no adverse 
possession against the mortgagor until there had been a tender 
and réfusal of the mortgage money. But this assumption 
implies ‘that in some way or another the rights and obligations 
of the parties as defined by the contract had been qualified by 
a known rule of law. Their Lordships had already stated that, 
so far as they can discover, no such qualifications have been 
introduced, as in Bengal, by any act of legislation into the 
statute.law applicable to Madras. What is known in the law 
of England as “the equity of redemption” depends on the 
doctrine established by Courts of Equity that the time stipu- 
Jated in the mortgage deed is not of the essence ef the contract. 
Such a doctrine was unknown to the ancient law of India; and 
if it could have been introduced by the decisions of the Courts 
of the East Indian Company, their Lordships can find no such 
course of decision. In fact, the weight of authority seems to 
be the other way. It must not, then, be supposed that in allow- 
ing this appeal their Lordships design to disturb any rule of 
property established by judicial decisions so as to form part of 
the law of the forum, wherever such may prevail, or to affect 
any titlé founded thereon. 

Their Lordships therefore being of opinion that the decree 
under appeal is erroneous and ought to be reversed, and that 
the special appeal to the Sudder Court ought to have been dis- 
missed with costs, will advise Her Majesty accordingly. But 
considering the great and unexplained delay which has taken 
place in the prosecution of this appeal, they do not think that 
they ought to give the appellant the costs of it. 


Appeal allowed, 
Agents for appellants: Messrs. Burton, Yeates, and Hart. 
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Before Mr. Justice E. Jackson and Mr. Justice Mookerjee. 


In tae alarrag or TaB Perirron or SRIMATI NASSIR JAN 
AND ANOTHER.” 


Superintendence, High Courts Power of, under 8. 15 of 24 & 25 Vict., 
¢. 104—Tssues-—Jurisdiction. 


A. sued B., aryot, for arrears of rent. C. was added as a party under sec- . 


tion 77, Act X of 1859. The Collector in appeal refused to try C.’s claim 
under section 77, because she had not produced her title-deed. 

Held, that the refusal to try 0.’s claim by the Collector was a denial of juris- 
diction on his part, and the High Court sent back the case to the Collector 
for trial of C.'s claim. 


~~ 


Ly this case one Akbar Mazumdar, an ijaradar, sued one Hanif 


Bhuia for arrears of rent of the year 1276 (1869), with interest, 
in the Court of the Deputy Collector of Tipperah. The ryot, 
defendant, denied the plaintiff’s ijaradari right, and the genuine- 
ness of the kabuliat filed by him purporting to have been exe- 
cuted by the defendant, but stated that he paid rent to an- 
other party, named Srimati Nassir Jan. 

Srimati Nassir Jan was made a party under section 77 of 
Act X of 1859. 

The Deputy Collector, who first tried thé case, fixed the fol- 
lowing issues :— 

1. Has the kabuliat filed by plaintiff been really executed by 
the defendant? 

2. Has the defendant paid the rent of 1276 (1869) to Srimati 
Nassir Jan; and, if 80, can he now be made to pay the same to 
the plaintif? 

3. Who has been in actual receipt and enjoyment of the 
rent—the plaintiff or Srimati Nassir Jan? 

On the first issue the Court decided that the plaintiff} had 


* Rule Nisi, or Motion, No. 908 of 1871, from a decree of the Collector 
of Tipperah, dated the 18th May 1870. 
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failed to establish his ijaradari right and the genuineness of the 
kabuliat. 

On the second and third issues, the Courtheld that the plaintiff 
was not in actual enjoyment and receipt of the rent, which the 
` defendant had been paying to the mother of Srimati Nassir Jan. 
The Deputy Collector dismissed the plaintiff’s suit. The plaintiff 
appealed to the Collector of the zilla, who reversed the decision 
of the Deputy Collector, and decreed the plaintiff's claim on the 
grounds set forth in the following judgment :— 

“I am of opinion that the third party should file the deed of 
gift on which she claims, and that in the absence of any such 
document, her claim cannot hold good. I see no sufficient reason 
to impugn the authenticity of the kabuliat filed by the plaintiff 
purporting to be executed by the defendant, and decree this 
appeal with costs.” 


Baboo Nalit Chandra Sen, on behalf of the defendant ryot and 
Nassir Jan, applied to the High Court (B. Jackson and Mooker- 
jee, JJ.), under section 15 of 24 & 25 Vict., c, 104, praying for, 
and obtained, a rule calling on the plaintiff in this case to show 
cause why the decision of the Collector should not be set aside as 
passed without jurisdiction, on the ground that the Collector had 
no authority under the provisions of section 153, Act X of 18659, 
to entertain the appeal, which properly lay to the Judge; 
that in trying the appeal, the Collector had not tried the real 
issue in the case under section 77, and had erroneously rejected 
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the claim of Srimati Nassir Jan on the ground of the non- 


- production of the deed of gift. 


Baboo Hames Chandra Mitter for the plaintiff appeared to 
show cause. 

He contended that the High Court had no power to interfere 
with the decision of the Collector, against which there was no 
appeal, for there was no assumption of jurisdiction which the 
Collector had not, nor a denial of jurisdiction which he had. 
He contended that the High Court could not, except on the two 
grounds of excess or denial of jurisdiction, interfere in any way 
with a decision of an inferior Court which was final by law; 
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‘1871 _that in this casé the appeal was rightly preferred to the 


Intie Collector; and that; therefore, no point of jurisdiction could 
MATTER OF 


ane PETITION arise, 
or SRIMATI 


Nassir Jan, Hè next contended that even if the decision of the Collector 

did not deal with the interests of the parties concerned in 
a proper manner, yet that could be no ground for calling for the 
exercise by this Court of its extraordinary powers under sec- 
tion 15 of 24 & 25 Vict., c. 104, particularly as the rights of the 
parties, whatever the Collector’s decision may be, could only be 
finally settlod by a regular suit. 

In support of his atgament, he cited the following cases :—Jn 
the matter of. the Petition of Durga Charan Sirkar (1), In the 


matter of the petition of Kasinath Roy Chowdhry (2), and In 
the matter of A. B. Miller (3). 


(1) 2B. L. R., A. C., 166. whether the order which the Collector 


l : cilia truni 
jer a a S DEE Vo e e aie 
; as pretation of the law, he ought to have 
Justice Markby, E : 
made. I think it quite clear that the in- 
The 18th April 1809. terference of this Court, in the exercise 


ÎN tHe MATTER OF THE Perrmon or Of its powers of superintendence under 
KASINATH ROY CHOWDHRY axp the 14th clause of 24 & 26 Vict., c. 104, 
oTHERS (DEOREE-HOLDERS. ) should be confined to cases in oe 

lower Court has acted without jurisdic- 
me S yw and Báboo Ashy- tion, or, in other words, was not compe- 
olen AU tae pee eoners: tent to deal with the subject-matter, or 
Jackson, J.—I think this is an ap- else has iniproperly declined jurisdic- 
plication that wwe cannot entertain. tion, and should not be extended to cases 
The contention advanced by Mr. Allan in which the Court, though competent 
is one which has been often unsuc- Im respect to the subject-matter, has 
cessfally made in this Court. The ob- misconceived the law, and therefore 
ject of the motion is to induce us to given a ene order, I think the 
interfere, under the 15th clause of 24 application should be refused, 
& 25 Vict., c. 104, with an order which ; 
the Deputy Collector of Howrah has Marey, J.—I am entirely of the 
made, allowing an objection and refus- Seme opinion, r think it is no ground 
ing to carry out the sale and execute ‘Whatever for this Court to interfere 
the decree in favor of the present pe- With the order of any of the Courts 
titioner, Itis admitted that the Col- inferior to it, by way of motion, that 
lector was competent to decide the that Court has put an erroneous m- 
question whether or not the sale could terpretation upon a provision of law. 
_take place; and, in fact, he has acted This identical matter came before Mr, 
in the matter at the instance of the peti- 
tioner himself, The aloe question is, (3) 4B. L. Bẹ, A.C, 72, 
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Baboo Nalit Chandra Sen, in support of the rule, relied on 


the following cases as showing to what extent the High Court eer 


had interfered with the decisions of lower Courts which were 
final:—-Bhyrub Chunder Chunder y. Shama Soonderee Debea (1), 
Greesh Chunder Lahoree v. Kasheesuree Debia (2), and Judoo- 
puttee Chatterjee v. Chunder Kant Bhutitacharjee (3). 


JACKSON, J.—The applicant in this case obtained a rule 
calling upon the other side to show cause why the decision of 
the Collector of Tipperah, dated 18th May 1870, in the case of 
Jamiruddin Bhuia v. Hanif Bhuia, should not be set aside 
on the ground that it had been passed on irrelevant grounds. 
Cause has this day been shown, and it is alleged that this Court 
has no jurisdiction to interfere, partly because this is not a case 
in which the Court has refused jurisdiction which it should have 
exercised, and partly because the parties have an opportunity 
to set aside this decision by a regular suit. 

On the first point we are of opinion, looking to the decision of 
the Collector, that he has refused to exercise the jurisdiction 
which he should have exercised. He has in no way tried the 
question gt issue between the plaintiff and the intervenor, upon 
which also must depend the question as between the plaintiff 
and the ryot defendant. Looking to the terms of section 77 of 
Act X of 1869, the question at issue was whether the inter- 
venor, third party, or the plaintiff, was in receipt of rent from the 
ryot defendant before the institution of this suit. This issue 
was distinctly laid down as one of the points to be tried by the 


Justice Bayley and myself in In the 

matter of the petition of Durga Charan 
Sirkar (a), and there were then some 
cases referred to which havenot been re- 
ferred to in this case, in which I owned 
that it appeared to me that the Court 
had put too liberal a construction upon 
its powers under the 15th clause of 24 & 
25 Vict., c. 104; and, in consequence of 


(1) 6 W. R., Act X. Rul, 68. 


(2) 8 W. R., 26. 


that, we considered this matter very 
carefully, and the conclusion which we 
came to then, and the conclusion which 
I still clearly hold is, that not only 
the language of this clause, but, with 
very few exceptions, the uniform prac- 
tice of this Court has bean not to in- 
terfere, except in cases of excesa or 
refusal of jurisdiction, 


(3) 9 W. B, 309; 


(a) 2 B. L: R, A, C., 165: 
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Collector; but instead of deciding it, he refused to consider or 
take any notice whatever of the claim of the third party, be- 
cause that third party had not filed a deed of gift on which her 
title rested. It is evident that this is no decision whatever upon 
the case. It was not for the Collector to ascertain whether the 
intervenor’s title was good or bad. The deed of gift could only 
be of any use in order to ascertain the validity of her. title, and 
the mere filing of the document could not possibly be any evi- 
dence whatever in the suit. It is in fact, therefore, a direct 
refusal to try the case altogether. To lay down that because 
such and such a document was not filed, therefore her claim 
must be utterly bad, is no decision on the point at issue. The 
Collector might have as well decided the case upon any other 
equally irrelevant ground than that which was before him for 
decision. It is possible that the intervenor might have brought a 
separate suit in the Civil Court to rectify this decision. Butit 
is a question what effect that would have on the claim as between 
the plaintiff and the ryot defendant. o 
We think we ought not to allow this decision to stand as it 
is, but that the case should be sent back to the Collector, with - 
directions to him that he will consider the evidence’ upon the 
record, and try the question as between the intervenor and the 
plaintiff, looking especially to the provisions of section 77, 
Act X of 1859, and upon his decision as between the intervenor - 
and the plaintiff, and upon the consideration of any other fact 
or any other point which may arise as between the plaintiff and 


` the defendant, he will decide the case as between the plaintiff 


and the-ryot. Costs of this proceeding will be paid by the 
plaintiff. 


MOOKERJEE, J.—I concur. It is evident that in this case 
the Collector has refused to try the appeal or any of the issues 
which legitimately arise in a case under section 77, Act X of 
1859. He declines to try the case, simply on the ground that 
the intervenor has not filed the deed of gift under which she 
claims possession. The question he had to decide was, whether 
the intervenor “was in the actual receipt and enjoyment of the 
rent.” He fixes the issues correctly, but declines to try them 
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merely because the deed of gift has not been filed. If he had _ 


tried the question of possession and actual receipt of rent, his 
decision on that pomt, however wrong or improper, would per- 
haps have been final according to law. But as the Judge has 
refused to try the real issue before him, and disposed of the case 
on a matter wholly irrelevant to the point before him, it must 
be held that he has refused to exercise a jurisdiction vested in 
him by law. Under the powers of superintendence given to 
this Court by the Charter Act, I hold that we tan direct Courts 
subordinate to this Court to do their duty, and to see that they 
do not avoid: to try and determine cases simply because a party 
to the suit has not done that which he was not imperatively 
required to do, and which is irrelevant to the real question 
which the Court had to decide. This I should consider a refusal 
to exercise a jurisdiction which he had under the law. 


Rule absolute. 


Before Mr, Justice Glover and Mr. Justice Mooheryee. 


GAJADHAR PRASAD anD anotuer (Darenpants) v. GANESH 
TEWARI AND anoruue (PLAINntirrs),* 


Appeal—Purchaser of Defendants Interest in Subject of Suit. 


- The purchaser of the right, title, and interest of a defendant in a snit in and 
to the land, the subject-matter of that suit, has no right as such to appeal from 
a decree passed against the defendant, 


_ THis was a suit to obtain Ahas possession of a mangoe garden 
together with 3 bigas of land. 

The defendant set up in his written statement that the plain- 
tiff was not entitled to possession, but only to receipt of rent. 

The Moonsiff dismissed the plaintiffs suit. 

On the 28th May 1870, the Subordinate Judge in appeal 
passed a decree in favor of the plaintiff. 

On the 30th May 1870, in execution of another decree against 


* Special Appeal, No, 2438 of 1870, from a decree of the Subordinate Judge 
of Tirhoot, dated the 28th May 1870, reversing a decree of the Moonsiff of that 
district, dated the 24th January 1870, 
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the defendant, his right, title, and interest in the property in dis- 
pute was sold and purchased by Gajadhar Prasad and Hany- 
man Prasad, 

Gajadhar and Hanuman Prasad appealed to the High Court 
from the decree of the Subordinate Judge. 


Baboo Chandra Madhab Ghose (Baboo Tara Nath Palit 
with him) for the respondent, objected to the hearing of the spe- 
cial appeal, on the ground that as Gajadhar and Hanuman 
Prasad were no parties to the original suit, they could not of 
themselves file an appeal to the High Court, and cited Judoo- 
puttee Chatterjee v. Cliunderkant Bhuttacharjee (1). 


Baboo Gopal Lal Mitter for the appellant, contended that as 
the land had been sold by auction and the appellants had pur- 
chased it, they as owners of the land could maintain the appeal 
in order to defend their right. The defendant in the original 
suit had no right left, and consequently would not join the ap- 
pellants in preferring the appeal. Besides, as the decree had 
already been passed by the Subordinate Judge, no application 
could be entertained by him to add the purchasers as parties 
to the suit. The case of Judooputtee Chatterjee v, Chunderkant 
Bhuttacharjce (1) was distinguishable as there was no question 
of fraud in this case. 


GLOVER, J.—A preliminary objection is taken to the hearing 
of this special appeal, and I think it must be allowed. 

The plaintiff, it appears, sued Shumram Lal and others for 
khas possession of land. The defendant admitted the plaintiff's 
right to get rent, but denied his right to manual. possession. 
The plaintiff lost his case in the first Court, but gained it on 
appeal`to the Subordinate Judge on the 28th of May 1870. 

On the 30th of the month the rights and interests of the 
defendant in the property sold under this decree were sold at an 
auction sale and bought by Gajadhar Prasad, who at once pre- 
ferred this special appeal. 


(1) 9 W. R., 809, 
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I am of opinion that he cannot maintain it. I am very doubt- 
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ful, in the first place, whether a right of making a special appeal wares 


is a thing that can be sold in execution, but if it be, the pur- 
chaser could not bring the appeal alone. He ought at the least 
to have joined the original defendant’s name to his own, and have 


applied to the Court to have them so joined. There is no sec- - 


tion in the Civil Procedure Code that provides for the purchaser 
of a right of appeal bringing that appeal in his own name. 
He seems, on the contrary, only to obtain a status by joining him- 
self on to the party in the suit who had originally the right of 
appealing, and the Court would decide under section 73 of the 
Code, whether such junction could properly take place. There 
ought to be some power of putting a stop to merely speculative 
litigation. 

The case of Judooputtee Chatterjee v. Chunderkant Bhutta- 
charjee (1), though not exactly in point with the present case, is 
analogous, and seems to lay down the proper course of proce- 
dure. 

I think that this special appeal should be rejected on the pre- 
liminary point taken by the special respondent’s pleader, and 
with costs. 


MOOKERJEE, J.—I am of the same opinion. The appellant 
is a purchaser of the rights of the defendant in an execution 
sale -held after the decision of the lower Appellate Court. Ido 
not find any provision in Act VIII of 1859 authorizing or em- 
powering a purchaser to prefer an appeal against a decision 
passed in the presence of the plaintiff and defendant without 
joining the defendant as co-appellant or co-respondent in the 
appeal. The appellant does not appear in the record asa party 
to the suit. I do not think that he has any right to prefer this 
appeal without joining the defendant as a party. 


Appeal dismissed, 


(1) 9 W. R., 809. 
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Before Sir Barnes Peacock, Kt, Chief Justice, Br. Justice L. 8. Jackson, 
and Mr, Justice Macpherson. 


BENI MADHAB BANERJEE (Puarytirr) v. JAI KRISHNA 
MOOKERJEE ann oraers (DEFENDANTS).* 


Land let for Purposes of Living—Houses built thereon—Assignable Interest— 
Long Possession— Custom — Saleable Tenure — Ejectmenit—Landlord and 
Tenant, 


B. and O, and their father held lands for upwards of thirty-five years, and built 
houses on the same, B.and O. sold their tenures to D. and E. A., the zemin- 
dar, who had not objected to the building, now sued to eject D. and E. as 
trespassers. Evidence was given that the tenures were, by the custom of the 
country, transferable. Held, A. could not eject D. and E. 

Per Peacock, C. J.—If one man grants a tenure to another for the purpose 
of living upon the land, that tenure, in the absence of evidence to the con- 


trary, is assignable. 


Tue plaintiff in this case sued three persons as trespassers to 
eject them from certain plots of land. The defendants urged that 
they purchased these lands from the late tenants, who had a 
mowrasi and mokurrari interest in them, and could therefore 
convey them; that the late tenants had, on the strength of their 
permanent interest, built pucka buildings on the lands; and that 
as they acknowledged the plaintiff to be their landlord, the suit. 
ought to have been brought in the Revenue Court under Act X 
of 1859. 

With regard to plots Nos. 1 and 2 of the Jand sued 
for, the Moonsiff, and the District Judge in appeal, held that 
the suit should have been brought under Act X of 1859, and 
dismissed the claim. In special appeal the High Court (Steer 
and Glover, JJ.) held that the first point which ought. to 
have been enquired into was whether the defendants were holding - 
as trespassers, or whether their alleged purchases were valid and 
good, before it could be settled, whether the suit should have 


* Appeal, No. 4 of 1869, under Section 15 of the Letters Patent of the 
High Court of the 28th December 1865, against the judgment of Mr. Justice 
Kemp, dated the 13th April 1869, in Special Appeal, No. 2862 of 1868, from 
a decree of the Judge of Hooghly, dated the 26th June 1868. 
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been brought under Act X of 1869, or in the Civil Court, and 1869 


remanded the suit to the Judge below to decide if these tenures Bext Mavran 
were really transferable or not. v. 
Jat KRISHNA 


After remand, the Judge held that the pottas set up by the Mooxenss. 
defendants were .not proved, but that the evidence established 
that the vendors of the defendants had possession for many 
years, and that they succeeded their father to the tenures by 
inheritance ; that the tenures were given for building purposes, 
and that by the custom of the country they were transferable. 
The Judge dismissed the appeal before him with costs. 

The plaintiff again appealed specially to the High Court. 
The Court (Kemp and Glover, JJ.)- were divided in their 
opinion, and the judgment of Mr. Justice Kemp dismissing the 
appeal, as that of the senior Judge, prevailed. 


GLOVER, J.—This case was remanded by the High Court 
(Steer and Glover, JJ.), for the Judge below to find whether 
plots Nos. 1 and 2 formed a saleable tenure or not. The defend- 
ants, who are purchasers from the original tenants, filed the 
pottas to prove the transferable nature of the holding, and ex- 
amined witnesses to prove that such holdings were by custom 
saleable. ‘The zemindar, on his part, filed sundry kabuliats said 
to have been given by the defendants’ vendors, to prove that 
these last were mere tenants-at-will without any transferable 
rights. The Judge has now found in favor of the defendants 
on the ground that, notwithstanding their failure to prove the 
pottas, they have given evidence to show that such holdings as 
the one they bought are by custom saleable. Against this find- 
ing a special appeal has been again preferred. 

It appears to me (and I come to this conclusion with reluc- 
tance, bearing in mind the length of time the present holders 
‘have been in possession, and the expenses incurred by them in 
erecting houses on the land) that the Judge below is wrong. 

The pottas not being proved, the defendants’ case rested on 
the oral evidence, assisted, as the Judge thinks, by the kabu- 
liats filed by the zemindar. 

Now the witnesses do not say that land which has been in 
possession of father and son is by custom transferable, or that 
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BANERJEE 
v, 
JAY KRIBIHSNA 
MOORKERJBE. 
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the defendants’ land was a saleable holding, because it had 
been in the vendor’s possession for many years. What they say 
is that land held under mowrasi pottas, such as the defend- 
ants’, was saleable by custom, but this is begging the whole 
question. If the defendants’ vendors held under a mowraai potta, 
then cadit questio they could by custom sell thew tenure, 
but in this case the Judge has found that they did not hold’ 
under a mowrasi potta. 

To prove the defendants’ case, there must have been evi- 
dence that land which had been held by a family for more than 
one generation was ipso facto ‘a mowrasi holding, which, by 
the custom of the Hooghly District, was saleable; it would not 
have been enough to show that the tenure had passed from 
father to son for many years, for that would only have established 
aright of occupancy which (as hasbeen held by a Full Bench 
of this Court) (1) is not saleable, except where it is specially 
proved to be so by particular “custom.” 

Moreover, had the evidence been direct to the points in ques- 
tion, I doubt whether it would have been sufficient to prove a 
e custom.” The witnesses speak very vaguely, whereas a “cus- 
tom” must be proved by strict evidence that what is sought to 
be established has existed unaltered and uninterrupted from 
time immemorial. 

Then as to the kabuliats which, as having been filed by the 
plaintiff (special appellant), the Judge has admitted as evidence 
acainst him, I do not understand them to prove in any way that 
the tenure was saleable. They forbid the tenant to sell trees and 
other appurtenances of the land, forbid him to build pucka 


houses, and restrain him from making any claim for any 


improvement made in the event of his giving up the land. 

The Judge says that these kabuliats show that the lands- 
were granted for building purposes, but the exact contrary 
appears to me to be the fact: the tenant is allowed to live on . 
the land, bashabari, that is build himself huts, but is expressly 
forbidden to erect imarat or pucka houses. 

It seems to me, therefore, that there is no legal evidence on 


(1) Ajudhia Prasad: v. “Mussamut Imam Bandi ME Case No. 2609 of 
1866; Slat May 1867. 
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the record from which the Judge could deduce the fact that 


the defendants’ tenure was a saleable one, .and that therefore si ahha 


this Court can in special appeal interfere and declare the special 
appellant’s right to take possession of his property.’ I had at 
first grave doubts as to whether the zemindar was entitled to 
khas possession, or to more than a declaration that the sale to 
the defendants by their vendors was void. On further con- 
sideration, however, I do not see that the cases cited in support 
of the tenant’s right to retain possession apply to this case. In 
Joykishen Mookerjee v. Rajkishen Mookerjee (1) the zemin- 
dar was held to have no right to take khas possession so long 
as the rent was paid by the recorded tenant or his heirs, This 
is not the case here. Chunder Coomar Roy v. Kadermonee 
Dossee (2) merely lays down that a ryot with a right of occu- 
pancy who builds a pucka house on the land, may not unreason- 
ably transfer that land; but then the defendants have not since 
their purchase acquired a right of occupancy. Chunder Coomar 
Roy v. Pearee Lal Banerjee (3) rules that a custom as to the 
transferableness of khudkhħhast jotes need not be absolutely 
invariable. I have some doubt as to the correctness of this 
decision, but were it right, it does not affect the present case in 
which there is no evidence of custom such as is alleged. I find, 
moreover, that, in a somewhat similar case to this, Hureehur 
Mookerjee v. Jodoonath Ghose (4), it has been ruled that a ryot, 


not having a transferable tenure, who -quits possession, and. 


makes over his land to a third party, may be considered to have 
abandoned all rights formerly possessed by him in the land, 
and I am disposed to follow this ruling. 

My opinion, which I admit I come to with reluctance, is there- 
fore, that the judgment of the Courts below should be reversed 
with costs, and a decree entered for the plaintiff with all costs. 


Kemp, J.—I regret that I cannot concur in the judgment of | 


Mr. Justice Glover. 
I observe, with satisfaction, that the learned Judge has not 
come to the conclusion that the plaintiff is entitled to eject the 


(1) 6 W. R., 147. (3) 6 W. B. 190. 
(2) 7 W. R., 247. (4) 7 W. R. 114. 
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defendants, and to take direct or khas possession of their home- 


Benı Mavv48 stead, without considerable reluctance. 


BANERJEE 
v., 
JAI KRISHNA 
MooKERJER, 


The Zilla Judge has come to the conclusion that the pottas 
filed by the defendants, and which they received from their vend- 
ors, have not been proved, apparently because the witnesses 
speak with too much accuracy of the.contents and terms of the 
pottas after a long lapse of time to entitle them to credit. He 
has used the kabuliats filed by the plaintiff as evidence against 
him because filed by him, apparently forgetting that the plaintiff 
deposed to their truth.” 

The conduct of the plaintiff in this suit is not such as to 
entitle him to any favorable consideration at our hands. In his 
evidence he admits that long before his own title accrued, the 
vendors of the defendants or their ancestors were in possession of 


‘the two small plots of land Nos. 1 and 2, and were residing there- 


on; he admits that in 1232 (18265), or more than forty years ago, 
he gave the defendants’ vendors pottas for the land, and that their 
pottas were renewed by him on more favorable terms as to the 
jumma in 1242 (1835), or about thirty years before this suit. It is 
clear that the land was originally taken for the purpose of build- 
ing houses and for residing thereon. The very small areas (plot 
1, 10 katas, 84 chittaks, and plot 2, 8 katas, 11 chittaks), and 


- the position of the lands in the heart of the town of Ootter- 


para show that the lands were not taken for agricultural pur- 
poses. It is true that the kabuliats of the defendants’ vendors, 
which have been filed by the plaintiff, and sworn to by him, do 
not give the tenant the power of building a pucka house on the 
land demised; but it is clear from the evidence of the plaintiff - 
that in 1263 (1856) a pucka building was erected on plot No. 1, 
and that he stood by and did nothing until in 1271 (1864) when 
the present suit was brought, or eight years after the erection of 
the building. On the other plot, the plaintiff admits there is a 
house, and that the defendants and their vendors and their ances- 
tors have for many years resided in that homestead. 

The Zilla Judge relies upon the evidence of the witnesses 
as proving that tenures of this description are transferable in 
Zilla Hooghly. There is evidence to that effect, though not 
of a very definite or satisfactory character. But setting this ` 
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aside, and looking to the purpose for which the land was origi- _ 1869 
‘nally leased, to the fact of the long and uninterrupted occupa- Bart Mapsas 
tion of the defendants, their vendors and the ancestors of those icin ee 
vendors, and to the conduct of the plaintiff in permitting the Mooxenvzs. 
defendants to erect a pucka dwelling-house on plot No. 1, I 
do not think it equitable to give the plaintiff a decree to eject 
the defendants, and to take direct possession of the land, and 
that too, without any compensation whatever to the tenants who 
are to be summarily turned out of the house and home. _ 
I say nothing as to whether the plaintiff is entitled to enhance 
the rent or not, as that question is not before us. 
I would confirm the decision of the Judge, and dismiss the 
special appeal. This opinion, which is given with every deference 
to the opinion of my learned brother, being that of the senior 
Judge, will prevail for the present. 
` The plaintiff appealed under section 15 of the Letters Patent 
against the decision of Mr. Justice Kemp. 


`” Baboo Ambika Charan Banerjee for the appellant. 


Baboos Mahendra Lal Shome and Pyari Mohan Mookerjee 
for the respondents. l 


The following judgments wore delivered :— 


Pracoon, C.J.—The Judge has found that the defendants’ 
witnesses proved that tenures, such as those held by defendants’ 
vendors, are transferable by the custom of the country; and he 
says further that “these tenures appear to have been created 
for building purposes.” The witness, whose evidence has been 
read to us, says that the defendants built houses on the land. The 
Judge also says—< And as the long continued possession of defend- 
ants’ vendors and their fathers before them is proved, I think 
that the lower Court was right in holding that the tenancy of 
the lands of plots Nos. 1 and 2 was saleable.” The evidence 
showed that pucka buildings had been erected, and that the lands 
had in fact been held for upwards of thirty-five years, and had 
descended from father to son, and the kabuliat showed that the 
tenures were not merely of a temporary nature. The tenure 
was therefore prima facie one for building -purposes, and as 
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such assignable as well as inheritable according to the custom of 

Mr. Justice Glover thought that the finding of the Judge was 
without evidence upon the ground that the defendants were 
restrained by the terms of the kabuliat from building pucka 
houses ; but there were witnesses who proved the custom of the 
country, and who spoke to the defendants having erected build- 
ings upon the land. It appears to me therefore that there was 
evidence from which the Judge was justified in finding that 
tenures such as those under which the defendants held were sale- 
able and transferable. Mr. Justice Kemp came to the same 
conclusion. He said that, although there was evidence, it was 
not very strong. But putting that out of the question, he thought 
that in equity the plaintiff was not entitled to turn the defend- 
ants out of the lands, because he stood by and saw them erect- 
ing pucke buildings on the land, without any objection what- 
ever. Ifhe allowed the defendants to erect pucka buildings upon 
the land without objecting, it appears to me that he was bound 
in the same way in equity as if he had granted them a potta 
with the privilege of building pucka houses on the land; and I 
think that Mr. Justice Kemp is right in holding that the plain- 
tiff was precluded by his conduct from turning the defendants 
out of possession. l : 

Independently of this, speaking for myself, I should say that, 
if one man grants a tenure to another for the purposes of living 
upon the land, that tenure, in the absence of any evidence to the 
contrary, would be assignable. I know of no law which prohi- 
bits a man who gets land for the purpose of building from assign- - 
ing his interest in it to another. By assigning his interest, he 
does not necessarily get rid of his liability to pay the rent re- 
served. A tenant, who assigns his interest, does not in my 
opinion commit such forfeiture of his rights as to entitle the 
lessor to treat such rights as altogether non-existent, and to turn 
him out of possession. It appears to me that the decision of Mr. 
Justice Kemp ought to be affirmed with costs. 


Jackson, J.—I am of the same opinion. It seems to me 
that there certainly was evidence of the existence of a custom 


Sted P. E 


Pa 
P o bh l aar 


VOL. VIL] HIGH COURT. 159 
under which such tenures as those held by the defendants were 1869 
transferable in Zilla Hooghly. Banı Mannan 


As to the stipulation in the kabuliat which restrained the eee 
tenant from erecting pucka houses upon the land in question, it Mooxerses. 
is very clear from the oral evidence that that restriction imposed 
some forty years ago had been tacitly abandoned by the landlord. 

The parties in occupation of this land, which confessedly was let 
for building purposes, had been allowed gradually to pull down 
the temporary buildings first ereoted, and substitute in their place 
more permanent ones. I think where this is sanctioned, there 
must be implied a right on the part of the tenant to convey his 
interest to other persons. Then I am very much inclined to 
agree with Mr. Justice Kemp in the latter part of his judgment, 
where he says that the conduct of the landlord, in standing by 
and allowing the defendants to erect those buildings eight years 
previously, and remaining silent at that time, leads to the con- 
clusion that he had permitted them to erect buildings of that 
kind, and did thus admit the tenure to be of a kind which ac- 
cording to the custom of the country was transferable. I am 
therefore also of opinion that the decision of the Division Bench 
ought to be affirmed. 


MAOPHERSON, J.—I also think that the decision of Mr. Jus- 
tice Kemp ought to be affirmed, because I think that there is 
some evidence that the tenure under which the deféndants held 
was, according to the custom of the district, transferable. 


. Appeal dismissed, 


Before Mr, Justice E. Jackson and Mr. Justice Ainslie. 


DURGAPRASAD MISSER AND ANOTHER (DEFENDANTS) 0. BRINDABAN 1871 
SOOKUL (Pramtrr).* March 16. 


Execution—Land occupied and House built thereon, and inhabited, by permission 
of Owner—Assignable Interest—Suit for Possession—Landlord and Tenant. 
The {plaintiff permitted B. to erect a thatched dwelling-house with mud 
walls on a piece of land belonging to the plaintiff, and B. dwelt in it for more 
* Special Appeal, No. 1978 of 1870, from a decree of the Subordinate Judge 
of Tippera, dated the 15th July 1870, affirming a decree of the Sudder 
Moonsiff of that district, dated the 25th September 1869. 
21 
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1871 than forty years. Held, that B. had an assignable interest in the house and 


Durearrasap land, which could therefore be seized and gold in execution of a decree against 
MissEr 


i B., and that the purchaser who had obtained possession could not be dispos- 
gia sessed at the suit of the plaintiff 


THE plaintiff allowed one Sitaram Dobay to build a mud 
house as a bashabari, or lodging, on a piece of land described 
in the plaint as plot No. 1 belonging to the plaintiff, Sitaram 
left the land on the 2nd Baisakh 1275 (13th April 1868). Inthe 
game month one Sidigopal Misri obtained a decree against 
Sitaram, and in execution of it had the mud house, together 
with the land of plot No. 1, sold, describing it to be the lakhiraj 
holding of his judgment-debtor, and purchased it himself. 
Shortly after his purchase, Sidigopal sold the land, plot No. 1, 
and the mud house, to the defendant. The plaintif brought 
this suit to recover possession of this land and the mud house 
from the defendant. The defence was that Sitaram had a 
lakhiraj right in this land; that he had been in possession of 
aud dwelling on this land by erecting a building on it for a con- 
siderable time; and that the plaintiff had neither possession of 
nor any right to it. 

The Moonsiff found that the land really belonged to the 
plaintiff, who had allowed Sitaram Dobay to erect lodgings on 
plot No. 1; that Sitaram accordingly dwelt there for upwards 
of forty years, without any opposition from the plaintiff, but 
acknowledging that he held it under the plaintiff; and that Sitaram 
Dobay had no lakhiraj interest in the land. But the Moonsiff 
held that although the plaintiff was the proprietor of the land, 
and the holding of Sitaram was permissive and subordinate, 
yet when he had without opposition allowed Sitaram for up- 
wards of forty years to live on that land by erecting a dwelling- 
house and planting trees on it, the holding must be taken to be 
a permanent one; that a wrong description as to title given by 
the decree-holder against Sitaram to this property at the time 
of auction-sale did not give the plaintiff any right to eject 
the purchaser; that whatever description might have been given 
at the sale, the-purchaser was entitled to have what was the true 
right, title, and interest of Sitaram in the property sold; and 

- that since the interest of Sitaram had become a permanent one, 
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the tenure must be taken to be a transferable one liable to be 1871 
sold, and as such the plaintiff had no right to eject the defendant, Dunesenasan 
though he had a right undoubtedly of taking rent from him. ace ae 
In this view of the case the suit for khas possession of plot No.1 ` sooxun 
was dismissed, without prejudice to the plaintiffs right of receiv- 
ing rent. 

Against this decree of the Moonsiff fhe plaintiff appealed, 
and the Subordinate Judge of the Zilla who heard the appeal 
reversed the decree of the Court below, and gave a decree that | 
the plaintiff should recover khas possession of plot No. 1. 

The Subordinate Judge was of opinion that the holding of 
Sitaram was by sufferance, and the permission of the plaintiff 
was only personal to Sitaram, and that the plaintiff was under 
no obligation to continue this indulgence to the defendant, who 
was not entitled to retain possession against the consent of the 
proprietor. 

The defendant preferred this special appeal against the Judge’s 
decision to the High Court. 


Baboo Durga Mohan Das (with him Baboo Rash Behari 
Ghose) for the appellants, contended that taking into considera- 
tion the conduct of the plaintiff and of Sitaram, the length of 
time the land was in Sitaram’s possession, the long silence of the 
plaintiff, the use to which this land was put, and the fact of 
capital having been sunk on it by Sitaram in the erection of a 
dwelling-house, it established’ that the tenure was intended to be - 
and really was a permanent one, unless the plaintiff could show 
some express agreement to the contrary. With regard to the 
purchase by the defendant, he urged that the mere fact of the 
land having been given for building purposes made it transfer- 
able, and in support of this contention he cited the case of 
Beni Madhab Banerjee v. Jat Krishna Mookerjee (1). 


Baboo Rames Chandra Mitter (with him Baboo Chandra Madhab 
Ghose) for the respondent, contended that the plaintiff, from a 
friendly feeling, merely allowed Sitaram to build a lodging-house 
ona small parcel of land, and that there was nothing to show that 


(1) Ante, p. 152, 
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o ii the plaintiff had either intended or in fact had created a tenure in 
URAT DASAR Sitaram’s favor for the purpose of dwelling, which was supported 


Bantana 210M the fact, as alleged by the plaintiff, that this small space 
Sooxoz. of land was within the compound of the plaintiff's houses. He 
urged that the opinion of the Chief Justice in the case cited by 
the appellants was a mere obiter dictum ; that it referred to pucka 
buildings and not thatched houses, and that in that case it was 
pleaded that there was a tenure originally created, whereas in 

this case there was no tenure of any kind pleaded. 
He next contended that whatever equitable rights Sitaram 
might be said to have acquired were personal to him and could 

not be transferred. 


AINSLIE, J.—In execution of a decree against one Sitaram 
Dobay, certain land with the mud houses built thereon was sold 
and purchased by the defendant in the present suit. It was 
then described as the ancestral lakhiraj land of the judgment- 
debtor. The plaintiff has brought this suit to establish his title 
to the land. 

It has been found by the Courts below that the land was not 
the lakhiraj of Sitaram Dobay, but formed a portion of the 
property belonging to the plaintiff. The claim includes two 
plota of land, but we have now to deal only with the first plot. 

The Moonsiff held that as Sitaram Dobay had been in occupa- 
tion of this land by living thereon for a period of something like 

_ forty years, the plaintiff was not entitled to eject the purchaser, 
but could only take rent from him. The Subordinate Judge 
reversed that finding of the Moonsiff, and held that the plaintiff 
was entitled to take possession of the land itself. 

The question which we have to consider is, whether the judg- 
ment of the Moonsiff or the judgment of the Subordinate Judge 
on this point is the correct one. It appears to us that this ques- 
tion turns upon the consideration whether Sitaram Dobay himself 
was liable to be dispossessed at the will of the plaintiff; and if 
not, whether his right to occupy the land with the buildings was 
not a right which had become transferable. The case of Bent 
Madhab Banerjee v. Jai Krishna Mookerjee (1) has been cited by 


(1) Ante, p. 152. 
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the appellant, in which the late Chief Justice, Sir Barnes Pea- 


cock, has expressed an opinion which seems to us to bear directly 
upon this case. He says:—‘* Independently of this, speaking 
‘for myself, I should say that if one man grants a tenure to 
“‘ another for the purpose of living upon the land, that tenure, 
“in the absence of any evidence to the contrary, would be 
‘‘assionable. I know of no law which prohibits a man who 
“ gets land for the purpose of building from assigning his inter- 
* est in it to another.” 

It is said by the respondent that this is not a case in which 
the plaintiff created a tenure in favor of Sitaram, in order that 
he might live upon the land, but that he merely gave him per- 
mission to occupy @ certain space within the bashabari,—i. e., 
within the compound of his own house. No doubt itis found 
by the Moonsiff that the house erected by Sitaram immediately 
adjoins the house of the plaintiff. But it does not follow that 
the land upon which it stands is a part of what may be called 
the compound of the plaintiffs house. Although the land in suit 
may be adjoming that occupied by the plaintiff, the occupation 
of it by Sitaram or any one else need not necessarily interfere 
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with the occupation by the plaintiff of his own house and of - 


the land attached to it There is nothing to show that it 
does 80. 

It is said that the plaintiff allowed other persons to build in 
the same way in which he allowed Sitaram to do so, and that 
when they vacated their houses he again took possession of the 
land. Some evidence to this fact has been read. But there is 
no evidence put forward to show that in any one instance the 
holder of any such land has attempted to assign his right to 
others and has been interfered with by ‘the plaintiff, and failed in 
carrying out such assignment; nor do we know under what cir- 
cumstances the houses were vacated. The Subordinate Judge 
has not found, and apparently there is nothing to show that the 
permission granted by the plaintiff to Sitaram was given with any 
reservation of right to oust him at will, or was limited to him 
individually ; and therefore we think that it must be taken to 
have been s permission to build and occupy in the ordinary way, 
and that this occupation having continued for a very long period 
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_ of time, it is impossible to suppose that the plaintiff had any 


doa power to turn Sitaram out at a moment’s notice, or that Sitaram 


v. 
BRINDABAN 
KUL 


had not power to transfer his right to any other party. The 
appeal accordingly is decreed, the decision of the Subordinate 
Judge is reversed, and that of the Moonsiff is restored and 
affirmed, 

The appellant will have his costs in this Court and in the 
lower Appellate Court. | 


JaoKson, J.—I quite agree with Mr. Justice Ainslie. No 
doubt it is very difficult to define the rights of parties in cases 
of this sort, where there is no written document, but a mere 
permission to occupy, and where occupation has been unaccom- 
panied by any payment of rent. Everything must depend upon 
the circumstances of the case. No doubt allowing a servant 
to occupy a portion of the dwelling-house by erecting a temporary 
building thereon, would confer upon him no tenant rights what- 
ever, probably even allowing a relation to build any temporary 
building within a portion of the premises would confer upon 
him no tenant right whatever. But the present case appears to 


-me quite distinct from all such cases. It is not the case, as I 


understand it, of a person being merely allowed to occupy a 
piece of land in the defendant’s compound; it was not given to 
him for any temporary purpose; he has been in possession about 
forty years; he has built upon it, he has planted trees upon it, and 
in fact he has exercised all the usual rights of an occupier upon 
the land. It seems to me, therefore, that his holding is nota 
temporary holding. I think it was rightly put in this case that 
if the plaintiff could not have turned out Sitaram Dobay, he 
cannot turn out the present defendant. But I am by no means 
satisfied that under the circumstances the plaintiff could have 
ejected Sitaram Dobay. I think the first Court was quite right 
in saying that the plaintiff’s proper course was to sue for rent. 
I would therefore set aside the Appellate Court’s decision, and 
restore that of the first Court, 

The respondent will pay the costs of this and the lower 


Appellate Court. 
Appeal dismissed. 
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[FULL BENCH.] 


Before Ur. Justice Norman, Officiating Chief Justice, Mr. Justice Loch, 
Mr. Justice Bayley, Mr. Justice Kemp, Mr. Justice Phear, Mr. Justice 
Dfacpherson, and Mr. Justice Mitter. 


MANTIRUDDIN axd anotuer v. GAUR CHANDRA SHAMADAR.* 


Whipping—Indian Penal Code (Act XLV of 1860)—Criminal Procedure 
Code (Act XXV of 1861) 8. 46-—-Act VI of 1864. 


Where the prisoner was convicted by the Magistrate of three distinct and 
separate offences, and was sentenced to a month's imprisonment fot the offence 
of wrongful confinement under section 342, six months’ imprisonment for the 
offence of voluntarily causing grievous hurt under section 325, and to whipping 
with 20 stripes for the offence of theft, under section 378, of the Indian 

Penal Code, it was held (Kemp and Phear, JJ., dissenting) that the sentence 
Was legal. 

Where a person is convicted at the same time of two or more offences punish- 
able under the Indian Penal Code, held (Kemp and Phear, JJ., dissenting) that 
it is lawful for the Court, in addition to the penalties pres by the Penal 
Code, to sentence the prisoner to whipping. 

Nassir v. Chunder (1) not followed. 


On the morning of the 9th Chaitra (22nd March), Gaur 
Chandra Shamadar carried off a cow belonging to Maniruddin, 
under circumstances which, in the opinion of the Magistrate, 
constituted the offence of theft, On the evening of the same 
day, Maniruddin went to complain to the talookdar whose 
ryot he was. | i 

Gaur Chandra, who lived near the talookdar, on seeing 
Maniruddin, seized him, carried him inside the veranda of his 
house, and beat him. 

Gopal Shamadar, hearing the outcries of Maniruddin, remon- 
atrated with Gaur Chandra, upon which Gaur Chandra attacked 
Gopal, and struck him with a lathi, breaking his arm. 

The Magistrate convicted Gaur Chandra on three charges :— 


* Reference, under section 484 of the Code of Criminal Procedure, by the 
Sessions Judge of Backergunge. 


(1) Reference by the Sessions Order (No. 17, dated 17th June 
Judge*of Mymensing under Circular .1863), March 12th, 1868. 
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lst, of theft, under section 378; 2nd, of illegal confinement of 


Mantroppiy Maniruddin, under section 342; and, 3rd, of causing grievous 


Gaon 
CHAND 
Sane 


hurt to Gopal Shamadar, under section 325. 

For -the first offence Gaur Chandra was sentenced to and 
received 20 stripes; for the second to one month’s rigorous impri- 
sonment; and for the third to six months’ rigorous imprisonment. 

The prisoner appealed to the Sessions Judge, on the ground 
that the Magistrate’s sentences of imprisonment, in addition to 
whipping, were illegal, and cited Nassir v. Chunder (1), and 
referred to Act VI of 1864, section 9. 

The Judge considered that the charges against the prisoner 
were well proved; but the prisoner was wrong in referring to 
Act VI of 1864, section 9, as the sentence under section 379 was 
whipping, and not “ whipping plus imprisonment,” and the next 
sentence was to commence after the whipping. 

With reference to the case cited, he considered that the 
sentences of imprisonment could not stand; and as the sentence 
for one month under section 342 was not within his cognizance 
as an Appellate Court, he requested the opinion and order of the 
High Court with reference to the sentences. 

On the 13th May 1871, the case was referred to a Full Bench 
by Norman and Loch, JJ., who thought that the rule laid down 
in Nassir v. Chunder (1) required further consideration. 


‘ The following judgments were -delivered :— 


NOBMAN, J.—Gaur Chandra Shamadar was tried by the 
Magistrate of Backergunge, and convicted at the same time of 
three totally distinct and separate offences. He was sentenced to 
a month’s imprisonment for the offence of wrongful confinement 
under section 342; six months’ imprisonment for-the offence of 
voluntarily causing grievous hurt under section 325; and to 
whipping with 20 stripes for the offence of theft, as defined in 
section 378 of the Penal Code. 

Each of these sentences taken by itself is a legal punishment 
for the offence in respect of which it was pronounced. As 


(1) Reference by the Sessions Judge (No. 17, dated 17th June 1868), 
of Mymensing under Circular Order March 12th, 1868. . 
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regards the sentence of whipping, the 2nd section of Act VI 
of 1864 enacts that “whoever commits any of the following 
offences,” of which theft is one, “may be punished with whipping 
in lieu of any punishment to which he may for such offence be 
liable under the Indian Penal Code.” The punishment of whip- 
ping was therefore legally substituted for the punishment to 
which Gaur Chandra would have been liable for the offence 
of theft. 

If the trial for each offence had taken place separately, there 
would have been no possible doubt of the legality of the three 
separate sentences. - 

Let us now see on what principle it can be said that if, 
instead of trying the charges separately, a Criminal Court of com- 
petent jurisdiction tries the prisoner on the three charges at 
the same time, it is incompetent to pronounce that the accused 
shall suffer for each offence the penalty prescribed by the law. 
I leave aside for the moment the question of the jurisdic- 
tion of the Magistrate, to which I propose to come hereafter. 
Sir Barnes Peacock says:—“ The question is whether, if a 
“ person is convicted at the same time of two or more offences 
“ punishable under the Indian Penal Code, it is lawful for 
“the Court, in addition to the penalties prescribed by the 
- & Penal Code, to sentence the prisoner to whipping.” I con- 
fess I do not understand why not if the sentence for each 
offence isitself legal. The lstsectionof Act VI of 1864 enacts 
that, “in addition to the punishments prescribed in section 53 of 
the Indian Penal Code, offenders are also liable to whipping 
under the provisions of that Code.” Sir Barnes Peacock refers 
to section 46 of the Code of Criminal Procedure. He says :— 
c It does not say that, when a prisoner shall be convicted of two 
“or more offences, it shall be lawful for the Court to sentence 
“ such person for the offences for which he shall have been con- 
 victed to the several penalties prescribed by any subsequent 
“ Act.” He assumes, Mr. Justice Phear states more directly, that 
“a Magistrate” (or Criminal Court, for the same argument must 
apply to all Criminal Courts) “cannot pass simultaneously 
“several sentences which shall take effect in succession to one 
“andther. That provision is given solely by the Code of 

22 
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“ Criminal Procedure.” Again, he says :—“ I thinka Magistrate 
“has no power to inflict a succession of punishments, except 
“under the provisions of section 46 of the Code of Criminal 
“ Procedure.” Now, by section 24, a Magistrate is declared 
competent to pass sentence, in respect of the offences triable 
by him within the limit of “imprisonment of either description 
“not exceeding the term of two years, including such solitary 
confinement as is authorized by law, or fine to the extent of 
“ Rs. 1,000, or both imprisonment and fine in all cases in which 
“both punishments are authorized by the Indian Penal Code.” 
Suppose section 46 had never been enacted, and a Magistrate, 
having convicted a prisoner of theft and violent assault on the 
police attempting to arrest him, had sentenced him to six months’ 
imprisonment for each offence, the second sentence to take 
effect at the expiration of the first. What objection would there 
be to the sentence? The amount of punishment would be within 
the limit which the Magistrate was competent to inflict, and in 
each case a sentence of imprisonment for six months would be 
legal. It is not easy to understand why the prisoner should 
not suffer the full penalty of the offences committed by him. 

If the sentence would be illegal, it must be because there is 
some rule of Jaw which prevents a judicial officer from passing 


‘a sentence of imprisonment to take effect in future after the 


expiration of an existing sentence, or sentence for another 
offence pronounced at the same time. 

Tho question was raised upon a writ of error argued in the 
House of Lords in the year 1769, in the case of John Wilkes v. 
The King (1), where the House of Lords, affirming the judg- 
ment of the Court of King’s Bench, in accordance with the 
unanimous opinion of the Judges, held that a sentence of 
imprisonment against a defendant to commence from and after the 
determination of an imprisonment to which he was before 
sentenced for another offence was good in law. See also 
1 Chitty’s Criminal Law, 718. 

In my opinion it is clear that section 46 of the Code of 
Criminal Procedure (which is analogous to the English enact- 


(1) 4 Brown’s Par. Cas., 367; B. C., 4 Burrows’ Rep., 2577. 


punishments as prescribed by the Indian Penal Code in its. 


> 
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ment, 7 & 8 Geo. IV, o 26, 8. 10, and to the 23rd section of 9 
Geo. IV, c. 74, rendered applicable to offences under. the Penal 
Code triable on the original side of the High Court by Act 


` XVIII of 1862) was not necessary in order to create, but was 


passed in order to regulate and extend, the power of Courts 


, in passing such sentences. 


Sir Barnes Peacock thinks that section 46 must be construed 
strictly, and treats it as not applying to penalties imposed by any 
subsequent Act. I confess I do not understand that view of the 
case. It seems to me that section 46 is part of a general Code of 
Criminal Procedure applicable not only to offences created by the 
Penal Code, but presumably to all offences created by subse- 
quent legislation; and that if section 46 does not apply to 
offences or penalties created after the passing of the Code of 
Criminal Procedure, the same argument must apply to any other 
portion of that Code. From the date of the passing of Act VI 
of 1864, whipping is made one of the penalties which by the 
Indian Penal Code are prescribed for the punishment of 
offenders. J think that the Indian Penal Code and the Code of 
Criminal Procedure must be read as if the Whipping Act formed 
a part of the Penal Code from the date of its enactment. 
In passing a sentence of whipping, a Magistrate is not eger- 
cising any extraordinary jurisdiction. It is a sentence which, 
since the passing of Act VI of 1864, he is competent to inflict 
in the exercise of his ordinary jurisdiction. I think it plain 
that we must read section 46 as applying to all offences and 


present and amended form. 

The 46th section consists of two parts or clauses: the first 
part an empowering or enabling clause, the. power being limited 
by the second part or proviso. The first clause is as follows :— 
«¢ When a person shall be convicted at one time of two or more 
offences, punishable under the same or different sections of the 
«c Indian Penal Code, it shall be lawful for the Court to 
“ sentence such person for the offences of which he shall have been 
“ convicted to the several penalties prescribed by the said Code, 
‘¢ which such Court is competent to inflict; such penalties, when 
“consisting of imprisonment, to commence the one after the 
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“ expiration of the other. It shall not be necessary for the Court, 
“by reason only of the aggregate punishment for the several 
“ offences being"in excess of the punishment which such Court 
“is competent to inflict on conviction of a single offence, to send 
“the offender for trial before a higher Court.” Under the first 
clause, reading it according to its ordinary grammatical con- 
struction, when a prisoner has been convicted of several offences, 
a Criminal Court, competent to inflict the penalty of whip- 
ping, is competent to punish one of such offences with whipping, 
that being one of “the several penalties prescribed by the 
Code ;” and other offences with other of “ the several penalties 
prescribed by the Code,” such as imprisonment or the like. 
Then come the qualifications or provisoes, the second of which 
we have to deal with:—* Provided that, if the case be tried 
“by a Magistrate, the punishment shall not in the aggregate 
“exceed twice the amount of punishment which such Magis- 
“trate is by his ordinary jurisdiction competent to inflict.” 
The limit of the power of imprisonment possessed by the Magis- 
trate of the district is two years, and fine to the extent of 
Rs. 1,000. A Magistrate befure the passing of the Whipping 
Act, under section 46, could have sentenced an offender, con- 
victed at the same time of several offences, to an aggregate 
of punishment amounting to four years’ imprisonment, and 
fines amounting to Rs. 2,000. Since the passing of the Whip- 
ping Act, the Magistrate has the power to inflict whipping in 
lieu of imprisonment for certain offences. If section 46 does 
not apply to punishment under the Whipping Act, the only 
question as to such sentence would be whether it is a legal 
punishment for the offence for which it is to be inflicted. The 
limitation, under seetion 46, of the Magistrate’s power would 
not apply toa sentence of whipping. But if section 46 does 
apply, as I think it does, the punishment in the present case is 
clearly warranted by it. The Magistrate of a district has 
power to inflict two years’ imprisonment, with whipping in 
certain cases, or whipping in lieu of imprisonment in others. 
Twice that would be four years’ imprisonment, with (or in lieu 
thereof) two whippings. One whipping and seven months’ 
imprisonment is clearly within the limit of twice the amount 
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of imprisonment which the Magistrate was competent to in- 
flict. 

I am therefore of opinion that the sentences upon the prisoner 
Gaur Chandra are not illegal. I do not discuss the question 
whether a Magistrate has power to inflict two whippings. That 
depends entirely on the construction of the Whipping Act. I 
confess I do not think it presents much difficulty. 


Loon, J.—I concur in the view taken by the Chief Justice 
that Act VI of 1864 should be read as part of the Penal Code, 
though there be no express words to that effect in the Act. It 
appears however to me from the preamble to the Act, as well as 
from the wording of sections 1, 2, 3, and 4, that this view is 
correct. Whipping was a punishment excluded from the list of 
punishments prescribed by the Penal Code. It has been added 
to that list by Act VI of 1864. And this punishment is to be 
inflicted as shown by sections 2 and 3 of the Act in lieu of, orin 
addition to, any punishment prescribed by the Penal Code. I 
would therefore read the Code as Mr. Justice Jackson did on a 
former occasion when this question was before the Court, e. g., 
I would read the punishment prescribed for theft as follows :— 
s Whoever commits theft shall be punished with imprisonment of 
either description for a term which may extend to three years, 
or to fine, or both,” or with whipping in lieu of, or in addition to, 
other punishment as the case may be, and so on in other cases 
where the offence is made punishable with whipping under Act 
VI of 1864. A party convicted of theft for the first time would 
be liable to be whipped in lieu of other punishment. If convicted 
of theft a second time, he would be liable to whipping, in 
addition to a sentence of imprisonment and fine, If then a 
person be tried at one time for two or more offences, one of which 
involves the punishment of whipping in lieu of, or in addition to, 
the punishment of imprisonment, what sufficient reason is there 
that he should not be sentenced in each case to the penalty 
prescribed for each offence? If a man have committed theft, and, 
in resisting a neighbour of the party robbed, he inflict grievous 
hurt, why should the offender not suffer for both offences? It is 
_clear that he might be punished with imprisonment for the theft, 
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and with imprisonment for the grievous hurt; and under the 
provisions of section 46, Criminal Rrocedure Code, the period of 
imprisonment in one case would commence from the close of the 
period in the other; but why, if whipping have been added to the 
punishment prescribed by the Penal Code, should not the ofender 
be punished with whipping in lieu of other punishment for 
the first offence, and with imprisonment for the second? or if he 
have been convicted-of theft more than once, why should he not 
be punished with whipping,in addition (section 3, Act VI of 1864) 
to any other punishment prescribed by the Code, and algo to 
imprisonment for the other offence ? and if the punishment in the 
first case be whipping, in addition to imprisonment, the imprison- 


ment awarded in the second case would, under the provisions of 


section 46 of the Criminal Procedure Code, commence on the 
expiration of the other. Reading, as I do, Act VI of 1864 as 
part of the Penal Code, I do not confess that.I see no sufficient 
reason for holding that, if a.Magistrate proceeds under sec- 
tion 46 of the Code of Criminal Procedure, he must confine his 
sentence strictly within its provisions. 


BAYLEY, J.—I think the Magistrate’s acts are not illegal. 
The Whipping Act does not preclude punishment for those 
offences to which it is applicable, such as theft here. And 
because a man is punished according to law with whipping for 
theft, I do not see why he should not be punished for assault and 
grievous hurt when he commits those distinct and separate 
offences as in this case. I see nothing in the law against this 
view.. 

Kump, J.—I think that the view taken by the late Chief 
Justice, Sir Barnes Peacock, and by Mr. Justice Phear in 
Nassir v, Chunder (1) is correct. 


Maopuerson, J.—I remain of the opinion which I expressed 
at length in the case of Nassir v. Chunder (1), and I have no 
doubt in my own mind that the sentences passed on the prisoner 
Gaur Chandra are legal. 


(1) Reference by the Sessions Order (No. 17, dated 17th June 1863), 
Judge of Mymensing under Oircular March'12th, 1868. 
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MITTER, J.—I am of opinion that the view taken by the 
Chief Justice and by Mr. Justice Macpherson is correct. The 
reasons in support of that view have been so fully gone into by 
those learned Judges that it would be mere waste of time on 
my part to repeat them. 


Puear, J.—I regret very much that I cannot bring myself 
to agree with the majority of my colleagues in this case. I am 
unable to perceive error in the view taken by Sir Barnes 
Peacock and myself on the occasion which has been referred to. 
It still appears to me that a multiple punishment inflicted by 
one sentence is essentially different in its character and effect 
from the aggregate result of the punishments, which are its 
factors, supposed to be separated from each other by an interval 
of time. I take it that no Judge of sound discretion, if called 
upon to accumulate punishments for different offences, would 
award each punishment precisely in the same-manner as he 
would if the corresponding offence were alone under his consi- 
deration. For instance, if a man was convicted at one time of 
three thefts, for each of which, if it stood single, one year’s 


imprisonment might be an appropriate punishment, I suppose that 


the convicting officer would not for a moment think that, there- 
fore, the aggregate of three years was the right punishment for 
the three offences. The whole of section 46 of the Criminal 
Procedure Code, and especially the proviso in the latter part of 
it, appear to me to show beyond question that the Legislature 
held this view, which I endeavour to express, namely, that a 
punishment effected by accumulation of penalties is not merely 
a set of separate punishments, Then also the words of the 
Whipping Act seem to me to make it as plain as can be that the 


Legislature, in giving Criminal Courts the power which they 


did not before possess of inflicting the punishment of whipping, 
intended, for reasons which may be éasily conjectured, carefully 
to limit its application. I cannot see in the Act the smallest 
indication that the Legislature contemplated whipping, as by 
any possibility becoming, under the Act, an element in any 
punishment, except under the circumstances which’are therein 
expressly mentioned. On the contrary, the language of the 
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Act, coupled with the elaborately detailed form of its various 
provisions, leads me to think that the Legislature only meant 
that whipping should be associated with another punishment, 
in the particular cases, of which express mention is made. But 
if the Whipping Act does in truth apply not only to single 
sentences, but also to each constituent factor of an accumulated 
sentence, such as is the subject of section 46 of the Criminal 
Procedure Code, whipping may be lawfully associated with 
other punishments, even in cases of minor offences not committed 
after previous conviction; a result which certainly seems to me 
diametrically opposed to the unmistakeable spirit of the Act 
itself. Thus, if a boy were convicted of stealing two mangoes 
belonging to one owner, he could not be both whipped and also 
imprisoned ; the whipping, if inflicted, must, by the words of the 
Act, be in lieu of any other punishment; but if it were proved 
that one mango belonged to one owner, and the second to 
another, the Magistrate might, on the principle now maintained, 
convict for two offences, and'in this way both imprison and 
whip. I can’t believe that the Legislature, against the very 
spirit of the Act, intended to leave a discretion of this sort to the 
judicial officer. Before the Whipping Act was passed, he 
certainly had not uncontrolled discretion in the matter of accumu- 
lating such punishments as then existed. Section 46 expressly 
restricted him in this respect; and I think the consequence is 
that, since the passing of that section at any rate, he has had no 
other power of accumulating punishments than is given him 
either by that or by some subsequent enactment, In the case 
which has been cited, I gave at length my reasons for coming to 
the conclusion that the punishment of whipping was not included 
among the punishments which a judicial officer could accumulate 
in the event of simultaneous conviction for several offences. To 
the opinion which I then expressed, I still adhere, and therefore 
I need not now discuss this question again. 
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Before Mr. Justice Loch and Mr. Justice Ainslie, 


WATSON anp orngns (Derenpants) v, PYART LAL SHAHA 
(PLAINTIFF).* 


Mesne Proftts—Suit by Cultivator—Damages, 


Where the plaintiff, who was a cultivator, sued for possession of certain land, 
of which he had been dispossessed by the defendant, with mesne profits, and the 
Judge gave him a decree for possession, and, as to mesne profits, decreed thatthe 
plaintiff should have the actual-profits realized from the land, and if that could 
not be ascertained (as to which the burden of proof, he said, should be on the 


-- defendant), then according to the capabilities of the soil, in an average season, 


‘making the deductions necessary on account of the bad seasons, expense of 
cultivation, rise and fall of prices, and cost of seed ; and in the case of indigo, 
the value of the raw produce and not of the manufactured article ; it was held, 
that the principle on which damages were awarded was a correct principle, 
where the plaintiff was himself a cultivator. 


Tue plaintiff brought this suit in formå pauperis to recover 
possession of 27 bigas of land which he held as belonging to his 
jote under a lease from the zemindar dated the 25th of Chaitra 
1271 (6th April 1864), and from which the defendants had turned 
him out after he had been in possession for nine days. The land 
had defined boundaries as stated in‘the lease. The plaintiff 
also claimed damages occasioned by the loss of his crop. 

The defence was that the land claimed by the plaintiff was 
part of a certain property consisting of 133 bigas leased by the 
same zemindar to one Nazir Mandal under a potta dated the 
20th Asar 1271 (2nd July 1864), the boundaries of which also 
were defined and stated in the lease. 

The Subordinate Judge gave the plaintiff a decree, finding that 
the land in question was contained in the plaintiff’s lease, and 
not in that of the defendants. He also decreed that the plaintiff 


* Special Appeal, No. 1612 of 1870, from a decree of the Officiating Judge 
of Moorshedabad, dated the 14th April 1870, modifying a decree of the Subor- 


dinate Judge of that district, dated the 30th June 1869. 
23 
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1870 should have damages (if any had been incurred), as the defend- 
Warson ants had wrongfully dispossessed the'plaintif., As to the mode 
Prani LAL of ascertaining the damages, he said: “ The question to be 
` determined is, whether the plaintiff will be entitled to receive 
compensation by way of rent realized by the defendants from the 
cultivating ryots or by value of crops grown on the land. Under 
the recent ruling laid down in the case of Rant Asmed Koer 
v. Maharani Indurjit Koer (1), I hold that the plaintiff can 
only claim damages by way of rent realized from the land and 
not by value of crops gathered. The record shows no evidence 
as to the probable amount of rent collected by the defendants, 
and therefore I leave it to þe determined in the execution 
department,” . 

From this decision two appeals ‘were preferred. The Judge 
dismissed the defendants’ appeal and affirmed the decree of the 
first Court: but on the plaintiff’s appeal, as to the mode of cal- 
culating the damages he decided as follows :— 

“In the judgment quoted by the lower Court, it is expressly 
stated that it is not intended to apply to a case like the present 
in which a ‘cultivating ryot holding jumma on other lands which 
he has cultivated himself for a considerable time has been dis- 
possessed by a wrong-doer,’ and it is obvious that an award of 
mesne profits calculated on the basis of the rent payable for the 
land in dispute would afford no compensation whatever to the 
plaintiff, as he would have to pay to his superior zemindar what- 
ever sum may be recovered from the defendants. I therefore 
set aside that part of the judgment of the lower Court which 
decides that the plaintiff can only claim damages by way of rent 
realized from the land, and direct that the amount of damages be 
calculated on the principle laid down in the decisions of the High 

` Court in Dinobundhoo Nundee v. Keshub Chunder Ghose (2); 
Ramnath Chowdkry v. Digumber Roy (3); and Khemon Kuree 
Debia v. Modhoomotty Debia (4),—viz., that of the actual profits 
realized from the land, and if that cannot be ascertained (as to 


(1) Case No, 362 of 1867; 4th April (3) 3 W. R., Mis., 30. 
1868: (4) 4 W. R. Mis., 23. 
(2) 3 W. R, Mis, 26. , 
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which the burden of proof will lie on the defendants) then accord- 
ing to the capabilities of the soil in an average season, making 
the deductions necessary on account of bad seasons, expenses of 
cultivations, rise and fall of prices and cost of seed. In calcu- 
lating the profits derived from cultivation of indigo (if any) the 
value of the raw produce and not of the manufactured article 
should be taken into consideration.” © | 

On special appeal Mr. Allan and Mr. Rochfort, on behalf of 
the appellant, contended that both the Courts below had failed 
in making a full and proper enquiry on the question of the 
boundary, and that the case ought to be remanded for a clearer 
and more correct finding, whether the land in question is com- 
prised in the plaintiff’s lease or in that of the defendants. They 
also contended that the principle on which damages were awarded 
was incorrect, and that under the ruling cited by the first Court— 
Rani Asmed Koer v. Maharani Indurjit Koer (1)—the plain- 
tiff ought to have merely the rent realized from theland. Thisis 
the ordinary rule where land is decreed to a plaintiff with mesne 
profits. The Judge was also wrong in throwing upon the 
defendants-the burden of proving what amount had been realized 
while the plaintiff was out of possession. 


Baboos Srinath Das and Mahinimohan Roy, for the respon- 
dents, were not called upon. 


The judgment of the Court was delivered by 


Locu, J. (who after briefly stating the facts continued).—We 
have been pressed very much to remand the case, but after hearing 
the pleaders for the special appellant, we think that the decree is 
one come to on the evidence, with which we cannot interfere in 
special appeal. 

With regard to the question of damages, it is argued that the 
principle on which the Judge has directed the enquiry into the 
amount of damages to be made, is a wrong principle, and the 
principle laid down by the Full Bench in the case of Rani 
Asmed Koer v. Maharani Indurjit Koer (1) should have been 
adopted in the present case. 


(1) Case No. 362 of 1867; 4th April 1868, 
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But it must be borne in mind that in the judgment passed by 
the Full Bench, the parties were not in the same position as those 
in the present case. There the plaintiff was the zemindar who 
sued to recover the ‘land from the wrong-doers who held and 
cultivated it themselves, and the Court held that in such cases 
the proper damages would be the amount of rents payable by 
the tenant for lands of that kind. 

In the present case the plaintiff is a tenant himself, and it would 
not be a proper amount of damages if the Court awarded to him 
only the rents which the zemindar was entitled to receive, for, 
in that case, the tenant would get nothing, whereas he is entitled 
to get the profits which he would have made if he had held the 


land himself. 


This is the principle laid down in the case of 


Saudamini Debi v. Anand Chandra Haldar (1), and in other 


cases also. 


(1) Before Hr. Justice L, 8. Jackson and Mr. 


Justice Markby. 
The 10th January 1870. 
SAUDABMINI DEBI (JUDGMENT-DEBTOR) 


v, ANAND CHANDRA HALDAR (Dz- 
OREE-HOLDER),* 


Baboo Bama Charan Banerjee for 
the appellant, 


Baboo Ambika Charan Banerjee for 
the respondent. 


JAoKsonN, J.—1 think that the deci- . 


sion of the lower Courts in this case is 
quite right. The Moonsiff has cited, as 
an authority for the principle on which 
he assessed wasilat, a decision of a Full 
Bench of this Court which seems to be 
applicable to this case. The case of 
Rani Asmed Koer v. Maharani 
Indurjit Koer (a) cited by the Vakeel 
for the special appellant is one appli- 
cable to the case then before the 


Court, but not, as I think, to the 
case of wasilat in general. The land 
and the wasilat claimed in that case 
were of a somewhat special nature. 
The plaintiff in that case claimed 
to pe allowed wasilat, taking as the 
basis of his claim the value of an ex- 
ceptional crop, and the Court declined 
to give that. But that case seems to 
be quite distinguishable from the 
present. 

Then we are asked to interfere with 
the order of the Moonsiff on the ground 
that he has included as wasilat, 
180 rupees, being the value of bamboo 
trees cut down by the defendant, while 
in occupation of the land, and 7 rupees, 
the value of a jack fruit tree also cut 
down. 

The bamboo trees cut down were 


- clearly part of the produce of the land, 


a large portion of which was covered 
by ,clumps of bamboo trees. As to 
the value of the jack fruit tree, it is 


* Miscellaneous Special Appeal, No. 406 of 1889, from an order of the Additional Judge 
of Hooghly, dated the 2ist August 1869, affirming the order of the Moonsiff of that 


district, dated the 19th January 1369. 


(a) Caso No, 862 of 1867; April 4th, 1868 
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What the Judge really says in respect of those words which 
have been objected to in his judgment is that parties should give 
the best proof in their power; if direct proof is wanting then 
the next best evidence as can be produced, should be submitted 


to the Court. 


We dismiss the appeal with costs. 


Appeal dismissed. 


[APPELLATE CRIMINAL] 





Before Mr. Justice Kemp and Mr. Justice Glover. 
In THE MATTER OF THR Petition or GHOLAB KHAN, MOOKHTEAR., 


Act XX of 1865, s8. 15, 16—Mookhiear, dismissal of—Professional Conduct— 
Reasonable Cause. 


The High Court has power, under section 16, Act XX of 1865, to suspend 
or dismiss a mookhtear from his office, when it sees “reasonable cause,” 


not stated under what circumstances 
that tree was cut, It may be, and 
probably was, the case, that the tree 
being no longer fit for bearing fruit, 
the defendant had cut it down, and 
consumed the wood in burning or 
other purposes : and, if that was so, it 
would come within the description of 
wasilat, and there would be no error 
in making the defendant accountable. 
I think the appeal is perfectly ground- 
less and vexatious, and the judgment 
of the lower Court must be affirmed 
with costa. 


Marxkny, J.—I am of the same 
opinion. It appears to me that both 
the cases from the Full Bench only 
speak of the collections made from the 
land, and that it was never intended 
to be laid down in those cases, as a 
proposition of law, thata man who was 
himself a cultivator, as was the plain- 
tiff in this case, was not to recover the 


profits which he would have made out 
of the land by his own cultivation. 
The collections of the land may be a 
very proper criterion where the plain- 
tiff is not himself the cultivator; but 
where the plaintiff is cultivator or 
himself uses or wishes to use the land, 
the principle on which wasilat ought 
to be calculated, is, I think, what he 
himself would have made by himself 
holding possession of the land. 

As regards the other point, without 
going into the question whether or not 
mesne profits are strictly speaking 
damages, I think the plaintiff is enti- 
tled, when he recovers mesne profits, 
to treat as part of them, any produce 
of the land of whatever kind it may 
be that the wrongful possessor has 
appropriated to his own use in the 
course of his possession, which would 
include all the items which the lower 
Court has included in this case. 
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mookhtear can be removed when he is convicted of a criminal 
offence. The accused here was charged with a criminal offence, 
and he was properly tried, and was acquitted on the evidence. 
All the Courts in the country must accept that finding for all 
purposes. 

Section 15 provides only for cases of fraudulent or grossly 
improper conduct in the discharge of his professional duty. The 
words “or for any other reasonable cause” must refer to things 
ejusdem generis, The Sessions Judge on the trial condemned 
the evidence against the accused as suspicious, and here we have 
only a part of that evidence adduced on this inquiry. 


(1) Act XX of 1865, s. 15.— 
“ The High Court may also, after such 
enquiry as it may deem proper, 
suspend or diamiss any pleader or 
mookhtear enrolled as aforesaid, who 
shall be guilty of fraudulent or 
grossly improper conduct in the dis- 
charge of his professional duty or 
for any other reasonable cause.” 

Section 16.—“If any pleader or 
mookhtear practising in any Court 
subordinate to the High Court shall 
be charged in such subordinate Court 
with any such conduct as aforesaid, 
the Judge or Magistrate of the Court, 
as the case may be, shall send him a 
copy ‘of the charge, and also a notice 
that, on a day to be therein appointed, 
such charge will be taken into con- 
sideration, Such copy and notice 
shail be served upon the pleader or 
mookhtenr nt least ten days before 
the day so appointed, and on such 
day, or on any subsequent day to 
which the enquiry may be adjourned, 
the Court shall receive all evidence 
properly tendered by or on behalf of 
the party bringing the charge, or by 
the pleader or mookhtear, and shall 
proceed to adjudicate on the charge. 


If the Judge or Magistrate shall find 
the charge established, and consider 
that the pleader or mookhtear should 
be suspended or dismissed in conse- 
quence, he shall record his finding 
and the grounds thereof, and shall 
report the same to the High Court, 
and the High Court shall proceed to 
acquit, suspend, or dismiss the pleader 
er mookhtear. Such report when 
made by any officer other than the 
District Judge, shall be submitted .to 
the High Court through the District 
Judge, who shall accompany the 
report with any remarks that he may 
think necessary, and an expression of 
his own opinion on the case. Such 
report when mado by a Magistrate 
subordinate to the Magistrate of the 
District, shall be submitted through 
the Magistrate of the District to the 
District Judge, and shall be accom- 
panied by the remarks and opinion 
of the Magistrate of the District as 
aforesaid. The Judge or Magistrate 
may, pending the investigation and 
the orders of the High Court, suspend 
the pleader or mookhtear from practis- 
ing,in the Court.” 
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GLOVER, J.—Gholab Khan was tried at the Midnapore Ses- _ 


sions, on a charge of instigating a very serious dacoity ; he was 
acquitted (the Judge differing from the Assessors who thought 
the accused guilty), on account of an insufficiency of evidence 
which induced the Judge to give him the benefit of a doubt. 
The Magistrate considered that, although acquitted at the Ses- 
sions, Gholab Khan was under the circumstances unfit to hold 
the position of mookhtear, and applied to the Judge, under sec- 
tion 16 of Act XX of 1865, to report the matter to the High 
Court. The Judge, Mr. Bainbridge (the same officer who held 
the Sessions trial), sent up the Magistrate’s letter, with an endorse- 
ment to the effect that the mookhtear deserved to loge his sanad. 

This Court, after reading the proceedings, pointed out to the 
Judge that the requirements of the law had not been complied 
with; and the papers were returned with directions that a 
charge should be properly drawn up, anda copy of the same, 
with notice of the day fixed for considering it, should be sent to 
Gholab Khan. These directions have been carried out, and the 
Magistrate again recommends that Gholab Khan be dismissed 
from his office of mookhtear, The Officiating Judge, Mr. 
Cornell, has however declined to support the Magistrate’s pro- 
position, holding that the mookhtear has been sentenced to dis- 
missal on account of an offence of which he has already been 
acquitted by a competent Court, and that in any case, the mis- 
conduct, contemplated in section 16 of the Pleaders’ Act, is pro- 
fessional misconduct, of which Gholab Khan is not even alleged 
to have been guilty. 

After hearing the counsel for the petitioner, I am disposed to 
think that the procedure under section 16 of the Act does refer 
only to cases of professional misconduct ; the words used “ any 
such misconduct as aforesaid” being connected with the words 
“ grossly improper conduct in the discharge of his professional 
` duty” used in section 15; and as the misconduct which the Ma- 
gistrate considers proved against Gholab Khan is not alleged to 
be “ professional” misconduct, I think that so far the Officiating 
Sessions Judge was right. 

But I do not concur in the other part of his opinion, It 
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seems to me that the words “for any other reasonable cause” 
used in the last clause of section 15 refer to cases of other than 
professional misconduct, and that, if such reasonable cause is 
shown, a mookhtear may be suspended, or dismissed, notwithstand- 
ing that he has committed no act of professional misconduct ; 
if it were not so, it is difficult to see with what intention the 
Legislature added the words above quoted to the section. 

Now in the dacoity case, Gholab Khan was acquitted 
against the opinions of the Assessors; the Judge himself did 
not seem to have any moral doubt of his guilt; for, after detail- 
ing the reasons which induced him to think the evidence insuft- 
cient, he says :—* At the same time I think the strongest suspicion 
attaches to him, and possibly simply as a matter of justice, the 
Assessors may be right.” I was one of the Judges who heard the 


dacoity case in appeal to the High Court, and I thought at the 


time that the Assessors were right, and that there was sufficient 
evidence to convict Gholab’Khan. No doubt, he was acquitted, 
and cannot be harassed again on the same charge ; but when the law 
says that a mookhtear maybe dismissed by the High Court for 
any “reasonable cause,” we may, I think, look, if necessary, 
behind a verdict of acquittal, and see if the circumstances, under 
which that acquittal was come to, do not, except as regards a 
fresh trial, practically annul any such declaration of Gholab 
Khan’s innocence, as a verdict of not guilty might ordinarily be 
supposed to give. We ought to treat his case, I think, as a 
matter of equity and good conscience, and ought not to be 
bound to consider hime blameless man, quoad section 15, Act 
XX of 1865, merely because he has been released under very 
peculiar circumstances from a criminal charge. 

After carefully considering the evidence brought against 
Gholab Khan in the dacoity case, I cannot agree in the pro- 
priety of the verdict of acquittal. I-think it proved that he 
did instigate the attack on the Rani’s premises, and that is, I 
consider, a very sufficient and reasonable cause for his dismissal 
from the office of mookhtear. 

I say the evidence “ in the dacoity case,” because, as I have 
before stated, I do not think that the question now raised comes 
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under section 16 of the Act at all, and the charge and notice 
appear to me to have been unnecessary. When I joined in the order 
directing the Magistrate to proceed under section 16, I was 
under the impression that that section governed the matter. 
Further consideration has made me think differently. 

It seems to me that, when a mookhtear is alleged to have com- 
mitted some impropriety (short of an offence for which he could 
be prosecuted criminally, and if eonvicted dismissed from office 
under section 14 of the Act) which does not come under the 
denomination of professional misconduct, the High Court may 
institute enquiries “ motu suo,” and if it thinks that “any rea- 
sonable cause,” other than professional, has been established, may 
suspend or dismiss the mookhtear, without the necessity of either 
written charge or notice. Of course, it would take care that 
the mookhtear had every facility for knowing what he was 
charged with, and for making his answer, but no formal charge, 
as under section 16, would appear to me to be necessary. In 
this case Gholab Khan has had every opportunity. 


Kemp, J.—I have again read the evidence in the dacoity 
case against Gholab Khan. I concur with the Assessors, and 
think that there is evidence which clearly establishes that 
Gholab Khan took an active part in instigating the dacoity on 
the Rani’s kutcherry. I am of opinion that Gholab Khan is 
not @ proper person to practise as a mooktear, and I concur with 
Mr. Justice Glover in directing that the name of Gholab Khan 
be struck off the roll of mookktears. 


Petition dismissed. 
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[APPELLATE CIVIL] 


Before Mr. Justice Kemp and Mr. Justice Glover. 
RAMTARAK KARATI (Dgranpant) v. DINANATH MANDAL 


AND OTHERS (PLAINTIFFS).* 
Right of Way—FPublic Road—Jurisdiction—Special Appeal— Objection 
taken for first time. 

A suit for declaration of right of way by a public road will not lie, where 
there is no allegation of special injury or inconvenience to the plaintiff. 

TEIs was a suit for declaration of a right of way by a parti- 
cular route, on the allegation that the road in dispute had long 
been used by the public and the plaintiffs in a way sufficient 
to create title, and that the defendant did in 1273 (1866) close 
the same. ns 

The defendant set up that the suit for that portion of the land 
which had been the subject-matter of a suit under section 318 
of the Criminal Procedure Code was barred; that the suit was 
barred by lapse of time ; and that the plaintiffs had not acquired 
any right of way over the land in dispute. 

The Moonsiff dismissed the plaintiffs’ suit. 

On appeal, the Subordinate Judge remanded the case, in 
order that further evidence might be taken. 

The defendant appealed to the High Court, on the ground 
that the suit was not cognizable by the Civil Court. 


Baboo Mahendra Lal Seal for the appellant. 
Baboo Srinath Banerjee for the respondents. 
The judgment of the Court was delivered by 


GLOVER, J.—A preliminary objection was taken by the 
special appellant’s pleader, that this being a suit for removing 


* Special Appeal, No. 56 of, 1871, from a decree of the Subordinate Judge 
of Hooghly, dated the 10th December 1870, reversing a decree of the Moonsiff 
of that district, dated the 12th September 1870, 


v 
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an obstruction on a public road, the Civil Court had no juris- 
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ents, in the first place, that this objection was never taken at any 


P. 


DINANATIL 


stage of the case in the Courts below, and next that there is Marvan. 


nothing on the record to show that the road which is sought to 
be opened is a public road. 

It is no doubt true that the objection was not taken in any 
particular form until the special appeal stage; but as it is a 
point of law upon which several decisions of this Court have 
been passed, we do not think we should be justified in ignoring 
it even although it was not taken, as it ought to have been, 
earlier in the proceedings. As to the fact whether the road is 
or is nota public road, we observe that the plaintiffs in their plaint 
call it a public road. The Moonsiff has decided the case on 
that understanding; and, although his decision does not go on that 
point, he clearly considered it to be a public road. Moreover, 
in the evidence of one of the plaintiffs, Rup Chand Roy, he 
speaks of it distinctly as a road used by the public. It is, 
therefore, impossible to say that this road is not, to all intents 
and purposes, a public road. We remark, moreover, that the 
road was once before the subject of an application to the Magis- 
trate under section 318 of the Code of Criminal Procedure, 
which would of itself show that it must have been treated by 
the then petitioner and the present plaintiffs as a public road, 
otherwise no such application could have been made. If then it 
be a fact that the road is a public road, the objection raised by 
the special appellant is a good one, and must be allowed. 

In the case of Baroda Prasad Mostafi v. Gora Chand 
Mostafi (1), it bas been distinctly laid down that no one has 
the right to sue for obstructing a public thoroughfare, without 
showing that he has sustained some particular inconvenience from 
that obstruction, and the proper course to be pursued in cases 


where injury has been done to the public by the obstruction of a 


road is pointed out in the latter part of that decision. In this case 
there has been no attempt to show that the plaintiffs have sustained 
any particular inconvenience from the obstruction complained 


(1) 3 B. L. R., A. U., 295. 
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of, and therefore this decision is exactly in point. There is 
another decision in the case of Pyari Lal v. Rooke (1), in 
which it was laid down that a Civil Court had no jurisdiction 
to enquire abstractediy into a public right, otherwise than as 
collaterally to a suit arising out of a private injury; and again, 
in the case of Hira Chand Banerjee v. Shama Charan Chatter- 
jee (2), it was laid down that any question as to the opening or 
closing of a public road belongs to the Criminal, and not to the 
Civil Court, and that such question can only be enquired into 
in a Civil Court as ancillary to the question whether or not any 
damage has been done to the plaintiff. It appears to us clear 
on these rulings that, if it be shown that the road in question in 


. this cage is a public road, and that there is no allegation of any 
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special injury or inconvenience, the plaintiffs had no right to 
bring the present action.. We think, as above stated, that the 
road is shown to be a public one, and that, therefore, under the 
circumstances, the Civil Court had no jurisdiction to try the 
case, The judgment of the Subordinate Judge must be reversed, 
and the plaintiffs’ suit diamissed with costs. 


Appeal allowed. 


(PRIVY COUNCIL.) 


SYUD TUFFAZAL HOSSEIN KHAN (PLAINTIFF) 
v RAGHUNATH PRASAD AND ANOTHER (DEFEND- 
ANTS). 


ON APPEAL FROM THE JUDICIAL COMMISSIONER OF OUDE. 


. Act VITT of 1859, s. 206—-Ezecutton—Attachmenit— Property, Definition of. 


Under section 205 of the Civil Procedure Code, sums to be attached must 
be not inchoate but existing and definite, and although liquidated demands in 
their nature definite and certain though sub lite nnd unproved may be seized, 


' a mere expectancy or a mere right of suit cannot be attached: the attachment 


must operate at the time of attachment and not be anticipatory so as to fasten 
on some future state of property in which the suit may result. 


* Present -Tus Riagut Hons, Sm James Winnias Covi, Sie Jossen NAPIER, 
LORD JUSTIOE JAMES, AND Sir Lawrence PEEL, 


(1) 3B. L. R., A. C., 306. (2) 3 B. L. R., A. 0., 351. 
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A claim which may accrue under a pending award cannot be sold in exe- 
cution. 


THE first respondent was the son of Ramanath. 

Disputes arose between Ramanath and his cousin Sheonath, 
which ended in a suit which on appeal to Her Majesty resulted, in 
December 1865, in a remand (1), with a direction to the Judge 
to wind up the partnership as to which these disputes arose. 

In April 1866, these disputes were referred to arbitration as to 
the settlement of the accounts. ‘ 

One Shah Banarsi Das having sued Ramanath, had in June 
1865 obtained a decree for Rs. 683. In August 1866, he applied 
for execution, and the arbitrators not then having made ‘an 
award, an attachment was ordered by Mr. Smith, the Officiating 
Civil Judge, of “the claim of Ramanath v. Sheonath which has 
_ been returned by the Privy Council for settlement of accounts, 
‘and has been referred to arbitrators.” 

‘In October 1866, the claim was put up to auction, and the 
appellant and respondent both bid, the second respondent being 
the other respondent’s agent. The appellant was declared the 
purchaser for “Rs. 1,350, and paid in the purchase-money, 
but the respondent paid in the sum of Ra, 2,000, and prayed 
for the cancellation of the sale. The Judge, considering that 
the sale had been too hasty, ordered a re-sale to take place, 
beginning with the last highest bid. This he did without notice 
to the appellant, who petitioned unsuccessfully against the order. 

By this time the arbitrators had made their award in favor of the 
heir of Ramanath for Rs. 34,000, directing Sheonath to pay that 
sum; the costs of the appeal to England and the remand to be 
borne by Sheonath. That award was confirmed in March 1867 
by the Judge. 

An attempt made by the appellant to intervene for the pur- 
pose of claiming, in Ramanath’s place, as purchaser of his right 
to the money, having been unsuccessful, the appellant brought 
the present suit. ) 

The plamt sought to declare him purchaser of the claim of 
Ramanath under the sale in Banarsi Das v. Ramanath, the 


(1) 10 Moore's I. A., 413. 
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appellant claiming under section 251 of the Civil Procedure 
Code. . 

The suit was defended on the ground of the Judge having 
power to cancel the sale, and the case was decided by Mr. Fraser, 
the Civil Judge, on the ground that Mr. Smith’s order was irre- 
gular, the sale requiring no confirmation. 

On appeal to the Judicial Commissioner, however, fresh 
grounds of defence were taken—viz., lst, that the sale of contin- 
gent future or unascertained rights was illegal and not contem- 
plated by Act VIII of 1859, and the sale took place before it 
was ascertained what Ramanath’s rights were; 2nd, that there 
was an irregularity in knocking the lot down. 

The Judicial Commissioner gave the following judgment :— 
“ The origin of this case was as follows:—On winding up ac- 
counts between the parties, one of them wrote as follows :— 
‘But I have a claim to an equal share of such moneys as may 
‘be realized on account of debts due to these firms on this 
‘date, and [also hold myself liable for a moiety of such sums 
‘as may be due by these firms up to this date,’ They subse- 
quently quarrelled about these outstanding balances, and the 
matter was referred to arbitrators who awarded the sum of 
Rs. 81,090 to one of the parties. 

‘ This award was reversed by the Privy Council in appeal in 
the following terms :— 

“c It will of course be open to the J udgo, if both parties con- 

‘sent, to refer any question directed to their respective rights 
‘in the outstandings to arbitrators. But if the parties do not 
‘consent to any such mode of settling their disputes, it will 
‘be the duty of the Judge to adjust the accounts still unsettled 
‘between them in the regular way, by talking an account of 
‘the debts which were due to and from the three firms at the 
‘date of the forighkhatti, and of what has been received and 

‘paid in respect thereof and by whom, and by inquiring whe- 
‘ther any aud which of the debts due to or from the said firms 
‘remain outstanding and unpaid respectively, and by ascertain- 
‘ing what upon the result to these accounts is due from either 
‘and which of the parties to the other of them.’ 

“ The case was referred to arbitrators with the consent of the 
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parties, but before the award was made the rights and interests 
of one of them in the award were sold in satisfaction of another 
decree. And the question now for this Court to determine is, 
whether the inchoate award in question can be regarded as pro- 
perty within the meaning of section 205 of Act VIII of 1859, 
and consequently saleable in execution of a decree. 

* The latest ruling which has been laid before me by counsel 
on both sides is as follows: — 


“< There is nothing to show what the profits are, or that there 


‘are any profita in which the judgment-debtor takes a beneficial 
‘interest, or to which he is personally entitled. A wholly 
‘vague and uncertain right, the existence of which is doubtful, 
‘and the extent of which, if ascertainable, has in no degree 
‘been ascertained, cannot be sold in-execution of a decree.’ 

“Tt seems to me that this ruling must dispose of the present 
case. At the time of the sale there was nothing to show what 
the profits of the judgment-debtor in the award were, or 
whether he took a beneficial interest, or was personally entitled 
to any profits therein. The award might have declared him to 
be a debtor,—that is, that a sum was due from him on account 
of the outstanding balances, and not as it subsequently ap- 
peared, in his favour, At the time of the sale, then, his 
right was wholly vague and uncertain, its existence was 
doubtful, and its extent, if ascertainable, had in no degree 
been ascertained. I hold, therefore, that his rights and in- 
terests in the award could not at that time be legally sold 
in execution of decree, 

“‘ The counsel for the respondent cites a case which is directly 
opposed to the above ruling, and is as follows :— 

«c Unproved claims of B., against C., may be considered as 
‘assets available in the execution of A.’s decree against B., 
‘and be sold by auction.’ 

“The Code of Civil Procedure, however (section 388), 
declares that from and after its introduction the procedure of 
the Courts must be- regulated by it and no other law, and it 
follows that the above ruling which was made in 1840, and 
based on former law and procedure, will not apply. 

“ But admitting for the sake of argument that the rights and 
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interests of the appellant in the inchoate award were liable to 
sale in execution of a decree, I am .of opinion that the sale in 
this instance was ab initio invalid, and must therefore be set 
aside; for the property which the appellant possessed in the 
award, if any, consisted of debts,—that is, of whatever sums might 
be found to be due to him individually, on the i i of out- 
standing balances due to the firm. 

Now it has been clearly laid down, in a recent judgment of 
the Calcutta High Court, that without an attachment there 
can be no sale. 

«Therefore to render the sale in this case legal, the debits 
should have been attached in the manner laid down in’ 
section 236 of Act VIII of 1859. That is to say, there 
should have been a written order, prohibiting the creditor from 
receiving the debts, and the debtor from making payment there- 
of to any person whomsoever. This plain direction of the law 
was not observed. The Moonserim ordered the Nazir to 
attach the rights and interests of the judgment-debtor in the 
claim pending before the arbitrators, and the Nazir reported 
that this had been done. But it is certain it was not done in 
the manner prescribed by law. For no written order was 
issued either to the creditor or to the debtors. There was no 
legal attachment, therefore, and consequently the subsequent 
sale was illegal. 

< I-reverse the order of the Civil J udge, and declare, first, 
that the inchoate award was not property susceptible of sale 
under Act VIII of 1859; and, secondly, even if it had been, 
the sale in this case would have been invalid, seeing that the 
property in question, if property it can be called, was not 
attached in the manuer prescribed by law for the attachment 
of such property. Costs on respondent.” a 

The plaintiff having appealed from that decision, the case now 
came on for hearing ez parte. 


Sir R. Palmer, Q. C., and Mr. Leith for the appellant.—By the 
old law this claim could be sold. Construction of No. 293 of 1818 
and No. 1248 of 1839, [Lord Jusrioz Jamxs,—I thought the new 
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code was to do away with all old ideas of procedure.| Shares 1871 
outstanding clearly come within “property” in section 205 Sron Turra- 
of Act VIII of 1859. There is no reason why an expectant right ane 
in a balance to be ascertained should not be sold. We rely on Racwoxars 
sections 261, 252, and 261. The real test is whether there was oe 
an interest existing which could be assigned. If so, it could be 
attached. [Sir L. Penu.—lIf it was intended to allow you to 
seize an expectant interest in a pending suit, surely the Act would 
have given power in such case to intervene in that syit.] 
. That was probably overlooked. The Judge refers to some case 
as laying down the latest rule, but it is difficult to know to what 
he alludes. [Lord Justice James.—lIt is like the case referred 
to in Mr. Broughton’s note to section 205 (1) of Drury v. Hara- 
dhan Bhuttacharjee (2).| These cases are distinguishable: here 
there were actual outstandings. Whatever was outstanding was 
property within the meaning of the section. The case decided 
before the passing of Act VIII of 1859 will still apply —Goluch 
Chunder Dass v. Mudoosoodun Dass (3). 


Their LonpsHIPs gave the following judgment :— 


This is an appeal from a decision of Sir George Couper, the 
Judicial Commissioner of Oude, reversing a decree of Mr. 
Fraser, the Judge of the Civil Court at Lucknow, given in 
favour of the appellant, the plaintiff in a suit which he had 
brought to set aside an alleged illegal order of Mr. Smith, the 
Officiating Civil Judge of that city. The order in question can- 
celled a judicial sale in execution of a decree for a money demand 
made in a suit in which one Shah Banarsi Das was plaintiff, 
and Ramanath, the father of the first respondent, was the defend- 
ant; in which suit the plaintiff recovered the sum of 683 rupees 
3 annas: The decree-holder, Banarsi Das, unable to obtain 
payment of this demand, attached, as the property of his debtor, 
æ certain claim in a pending arbitration between Ramanath, 
the judgment-debtor, and Sheonath, his former partner. He 


(1) Brought. Civ. Pro., 2nd edi: (2) 3 W. R., Mis., 18. 
tion, 189, 4th edition, 172. (3) 8. D: A., 1851, 178. 
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proceeded, as if in the regular course of such executions, to its 
sale in satisfaction of his decree. It was sold accordingly by 
auction by the Nazir of the Court, and the appellant became the 
purchaser of it for the sum of 1,350 rupees. 

The claim was thus described in the notice of sale :— 

“The claim of Ramanath v. Sheonath, which was remanded 
by the Lords of the Privy Council for the settlement of accounts, 
and has been referred to arbitrators.” 

The sale took place on the 25th day of October 1866, and on 
the following day the arbitrators made their award, and award- 
ed to the first respondent, as the son and representative of Rama- 
nath then deceased, the partner of Sheonath, the sum of 
34,000 rupees, and the outstanding debts they awarded to Sheo- 
nath. These outstandings were partnership debts due to the 
late firm, in respect of which neither partner, however, had 
incurred any special liability to the other. The submission, 
which was in the most general terms, and conferred the most 
ample discretionary powers on the arbitrators, contained the 
following expressions: “ The case has been made over to you 
for your decision. We, the parties concerned, agree to have 
our cause decided among ourselves, and are willing to abide by 
an amicable adjustment. We, therefore, of our own free will 
and accord, declare and do state in writing that in any way 
whatsoever our case may be decided by you, the same will be 
accepted and recognized by us.” 

The appellant claims to be entitled to the sum of 
34,000 rupees as purchaser of the same at the auction sale 
for the sum of 1,360 rupees. The sum so claimed, however, 
had no existence at the time of the attachment; it was not a 
debt nor liability at that time from Sheonath to Ramanath’s son; 
it was a debt created by the award, and not the liquidation 


- of a preceding unliquidated’ demand ex contractu. It was 


(amongst other matters) awarded in respect of a then extinguished 
share of debts which were till then debts due to the partners 
jointly, and became under the award the sole property of Sheo- 
nath, It was quite competent for the arbitrator to award money 
to be paid by, instead of to, the judgment-debtors and to give 
him the outstanding debts. The attachment was not of a several 
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share of the outstandings; had that claim been made it should 
have been asserted by a different notice, directed also to the ori- 
ginal debtors. On its effect, if so made, it is not necessary to 
decide, 

Mr. Smith set aside the order directing the sale. He made 
his annulling order ex parte, without any notice to the appel- 
lant, who was in ignorance of, and had no opportunity of oppos- 
ing it. The appellant, on becoming aware of the order, peti- 
tioned Mr. Smith against it. His petition was received; it 
stated in detail all his objections to the order which were fully 
considered; Mr. Smith, however, adhered to his opinion, and 
sustained his order. 

In consequence of this decision by Mr. Smith, the appellant 
brought a regular suit to set aside the order annulling the pur- 
. chase, and to enforce his right as purchaser. Mr. Fraser 
decreed the suit in his favour; but, on appeal to the Judicial 
Commissioner, that decree was reversed. From this last decree 
the present appeal has been brought. 

The decision of this appeal depends on the true construction 
of section 205 of Act VIII of 1869; but before their Lord- 
ships enter upon the consideration of the effect of that section 
they will dispose of some other objections which were urged 
against Mr. Smith’s order. 

The Judge proceeded, it is said, in reversing the sale on the 


ground of irregularity alone. The real objection, however, to 


this sale, if sustainable in law, is not one of irregularity; it 1s 
one which, from its nature, as founded on a want of power in 
the Court, affects equally, if it be valid in law, the title of a 
purchaser under a strictly regular sale. | 

Assuming the decision under appeal to be correct, the sale 
would be simply inoperative, though uncancelled. 

This answer substantially disposes of another objection which 
was directed against the propriety of Mr. Smith’s act in cancel- 
ling the sale. The act itself-may have been right, though he 
erred in his mode of doingit. | 

Mr. Fraser appears to have saoi a Judge of that Court 
unable to correct his own error, in sending forth, per incuriam, 
an invalid order which he would not have made if duly informed. 
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To proceed, so far as the practice of his Court will allow him, 


Sxup ere to recall and cancel an invalid order is not simply permitted to, 


2AL Hoss 
KHAN 


p. 
RAGHUNATH 
PRASAD. 


but is the duty of a Judge, who should always be vigilant not 
to allow the act of the Court itself to dd wrong to the suitor. 
It would be a serious injury to the suitor himself to suffer him 
to attempt to execute an inoperative order. 

If, then, the decision appealed from be correct, no other ob- 
jection can reasonably be urged against the course adopted by 
Mr. Smith than this, that he did irregularly without notice that 


- which it was his duty by a more regular course to do. 


Their Lordships are satisfied, however, that no harm or wrong 
was done by Mr. Smith’s suspending ez mero motu an order 
which appeared to him ex facte improper—and this was in effect 
and substance what he did. 

The section, on ‘the true construction of which the decision of 
this appeal depends, is section 205 of Act VIII of 1859. 
After an enumeration of many specific subjects of execution of 
various natures, the section, at its close, employs very general 
words, as if to include all property not enumerated. These 
words, “all other property whatsoever, moveable or immove- 
able,” are in substance the same with the words in the old writ 
of sequestration pending a suit under the old procedure of the 
Company’s Courts in India. (See the form in Macpherson’s 


Civil Procedure, 3rd edition, page 196.) This writ issued pending 


a suit to restrain an alienation commenced, or supposed to be 
about to be made, on the part of a defendant in fraud of his 
creditor. 

Of this writ and the ordinary writ in execution, the author 
says that scarcely any kind of property is exempt from its opera- 
tion. The old writ of seizure in the same Courts has words . 
less extensive in their import than those in the former writ; and 
it is obvious that the former, which more resembles an assign- 
ment than an ordinary writ of execution, may bave had, by 
reason of the apprehended danger of waste of inchoate demands 
which might result in debts, a wider effect than the writ of 
actual execution, 

The procesas now under consideration is one differing from 
both; it is similar to the seizure of effects in the hande of a gar- 
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nishee. The question is on what property that proceeding 
operates, and not what is the widest reach of any execution, 
including the appointment of a receiver, which these Courts may 
issue, 

The judgment under appeal refers to a late authority in sup- 
port of it, which appears fully to bear out the position for which 
it was cited, —viz., that the sums attached must be not inchoate, 
but existing and definite. No case was quoted in opposition 
to it, 

The section uses the word “ property,” not claim nor right. A 
mere right of suit is not property, but a title to recover future 
property. : 

A debt or property which is seizable or may be attached, 
does not lose those qualities merely by being the subject of a 
pending suit. The Judge refers to a passage relating to un- 
proved assets which proceeded from a Directory Order of the 
late Sudder Dewanny Adawlut (1). 

It is certainly said in Mr. Macpherson’s work before referred 
to, that unproved assets may be seized by attachment; but it is 
also said, in a passage where he is plainly referring to the said 
order in the same work, that mere rights of suit cannot be 
attached. These two apparently, but not really, conflicting posi- 
tions, may be reconciled by reading the direction as applying to 
liquidated demands in their nature definite and certain, though 
sub lite and unproved. Various passages from Mr. Macpherson’s 
work on Civil Procedure noted below show that future property 
cannot be attached. It appears plainly from these passages that 
a mere expectancy, or a mere right of suit, cannot be attached, 
that the attachment must operate at the time of attachment, and 
not be anticipatory, so as to fasten on some future state of pro- 
perty in which the suit may result. Thus, if the land of A. be 
held by A. subject to an option in B. to take it at a definite price 
or sum, the attachment must be of the land and not of the price. 
An existing debt, though payable at a future day, may be 


(1) The oase here referred to ap- 1851, p. 178, cited in argument.— 
pears to be Goluckchunder Dass v. Raporter, 
Mudoosoodun Das, 8, D. A. Rep., 


=e eee e mw 


ZAL HO8SSRIN 
KHAN 
r. 
RAGHUNATH 
PRASAD, 


196 


1871 


Syvup TUFPA- 


ZAL Hossein 
KEAN 
v. 
RAGHUNATH 
PRABAD. 


~ 


BENGAL LAW REPORTS. (VOL. VII. 


attached, whilst a salary, wages, or money claim accruing due, 
may not: and it is added.that if a creditor desires to have a 
security on the receipts of a salary as they accrue, that can be 
effected only by contract with the debtor and arrangement with 
him, and not by an attachment by the act of a Court (see pages 
432—434, 3rd edition). Mr. Leith referred in his argument to ` 
the family property of Hindus, and urged that such a share in 
such property may be attached and sold in execution. No doubt 
can be entertained that such a share is property; and that a 
decree-holder can reach it. Itis specific, existing, and definite; 
but it is not properly the subject of seizure under this particular 
process, but rather by process direct against the owner of it, 
whether by seizure or.sequestration, or appointment of a receiver, 

In the present case the attachment, as it has been observed, 
is not of the antecedent share in the undivided assets. It is of 
a claim under a future award, as to which it is wholly uncertain, 
until the award be made, to what the debtor will be entitled. 
The uncertainty at the time of the attachment and sale was not 
limited to a mere question of quantum ; it was wholly uncertain, 
as Sir. George Couper has correctly explained in his judgment, 
in what the arbitration might terminate. 

Their Lordships think that this very case affords a clear proof 
of the wisdom of that construction which the judgment under 
appeal has put upon the words of this Act. The Courts have 
power to secure at once the rights of creditors and those of 
debtors, by a judicious application of the powers of the Act; 
but their Lordships feel that it would be a cruel wrong and in- 
justice if, under colour of an execution, a thing described as a 
“claim remanded by the Lords of the Privy Council for the 
settlement of accounts and referred to arbitrators ” could be put 
up to judicial sale: a thing utterly incapable of being estimated 
or valued, as vague and uncertain and unmeaning a description 
as if it had been “all the claims of Ramanath against all his 
debtors.” It is obvious, moreover, what a door for fraud would 
be opened if, pending a reference, the award of the arbitrators 
could be put up for sale. 

Their Lordships throw no kind of doubt on the power of the 
Court, by sequestration or direct seizure, notice to debtors or 


VOL. VIL] PRIVY COUNCIL. 197 


otherwise, to sell or administer, in execution of a decree-credi- 1871 
tors claim, all that the former law allowed him. They do not 8¥op Turra- 
ZAL HOBBEIN 


find in the Act, which apparently regulates rather than extin- Emax 
guishes any prior right of a creditor, any evidence of intention Mana iani 
to exempt property from executions, but they agree in the ob- 
servation of the Judge that the Code of Procedure is a new 
starting point, and must be construed on its own terms, and 
worked in the mode which it prescribes. Sections 236, 241, and — 
243 of the Code provide sufficiently which debts due to the 
judgment-debtor may be received and applied in satisfaction of 
the judgment-debt, without the sacrifice consequent on a judicial 
sale. And their Lordships are satisfied that there is nothing in 
that Code to authorize such a sale as has been professed to be 
made in this case, and which would require for its justification 
words too plain to be mistaken and too inflexible to be controlled. 
Their Lordships will therefore humbly advise Her Majesty 
that this appeal be dismissed, 
Appeal dismissed. 


Agent for appellant: Mr. Oehme. 


[ORIGINAL CIVIL] 


sea Justice Norman ( Ofig. Chief Justice) and Mr. Justice Phear. 
¢ 


+ C R RAJKUMAR ROY (onr or rms Derewpanrs) v, COWAR 1871. 
= KALIKRISHNA ROY (Puamrer), a 


Registration—Act XVI of 1864, s. 16—Deed of Compromise, 


RB. 8. R., a Hindu, died in 1811, leaving a will by which he gave his property 
to his five sons subject to certain charges, and among other things directed 
that the profits of a portion of it should be dedicated to a certain idol. 
After his death his sons partitioned the property. In 1867, B., one of the sons, 
brought a suit in the late Supreme Court to establish the will and to have the 
trusta carried into execution. The decree in that suit ordered that the portion 
so dedicated by the testator should be conveyed to N. C., B., D. N. and 
K. K. M., as trustees for the idol. In pursuance of this decree a conveyance 
was settled by the Master, but it was never executed, the parties having 
come to an agreement to compromise, and executed a deed to that effect 
on 15th March 1866. The deed recited that the parties now agreed to 
compromise certain suits, and to execute mutual releases, &c., as therein- 
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after declared, and then witnessed that the real property belonging to the 
idol which the trustees were entitled to hold under the will was set forth 
in a schedule, and that it had been agreed that a conveyance should be exe- 
cuted to the plaintiff and others in trust for the idol, and the same be duly 
registered ; provision was then made for the settlements of the portion which 
had been dedicated to the idol when for more than one year, and extending 
beyond the term of the turn of worship of any one of the parties; and there 
was a declaration that all leases, &c., made without consent of the parties should 
only be valid for the tarn of worship of such party; that the rents and profits 
were to pass to and remain with the party or parties who should for the time 
being be entitled to the turn of worship; and that a house of worship should 
be built for the idol on the land mentioned in the schedule; provision was 
also made for the forfeiture of interest of any party who should renounce the 
Ilindu religion ; and it was declared that a certain portion was not to be consi- 
dered divided as theretofore, but that it belonged to the plaintiff, and was not 
liable to be sold. Held (reversing the decision of Markby, J.) that the 
document was one which required registration under section 18 of Act XVI 
of 1864 (1). 


Tamis was an appeal from a decision of Mr. Justice Markby. 
The plaint alleged that in 1811 Raja Shukmai Roy died, 
having left a will, whereby he gave his property to his five sons 
subject to certain charges, and amongst other things directed 
that the profits of talook Mirzapore should be dedicated to 
the idol Ishan Shamsunderjee, and that Rs. 15,000 should be 
applied for the expenses attending the entertainment of strangers 
at the Koonjo of Bindabun Dhun; that after the death of 
Shukmai his sons partitioned all the property amongst them ex- 
cept Sukbazar, talook Mirzapore, a house in Bonfield’s Lane, 
and three small properties which could not be traced ; that in 1857 
Raja Buddinath Roy brought his suit on the equity side of the 
Supreme Court against Raja Narsing Chandra Roy and others, 
praying that the will of Raja Shukmai might be established, and the 
trusts carried into execution ; that the decree in that suit ordered 
that talook Mirzapore should be conveyed to Narsing Chandra, 
Buddinath, Debendranarayan, and Kali Kumar Mullick Roy, tobe 
held by them as trustees for the idol; and that in pursuance of this 
decree, the Master settled a conveyance, but it was never exe- 
cuted, the parties having come to an agreement for the compromise 
of this and two other suits on the 15th March 1866. The plaint 


(1) See ss. 17 and 49 of Act VIL of 1871, 
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further stated that the defendant Cowar Rajkumar Roy had 
been, since the death of his father, in the possession of the rents 
of talook Mirzapore; that the plaintiff and the defendants 
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their turns of worship of the idol Shamsunderjee, but at their own 
expense. The plaint prayed that the deed of the 15th March 
1866, should be established and declared obligatory and bind- 
ing on all the parties thereto, and that the same might be ordered 
to be carried into effect; that the defendant Rajkumar might be 
ordered to account for the rents and profits of the talook Mir- 
zapore-and: for his expenditure on account of the idol, &c. 

The deed of March 15th, 1866, was not registered, and in the 
Court below an objection was raised to its admissibility in evidence 
on that ground. It would have been registered, if at all, under 
Act XVI of 1864. The agreement, after reciting that the par- 
ties thereto, with a view to prevent further litigation, trouble, 
and annoyance, and consequent costs and expenses, and also with 
a view of speedily carrying out the trusts devolving on them under 
the will of Raja Shukmai Roy, had agreed to compromise cer- 
tain suite with respect to the property, the subject of the trusts, 
and disputes relative thereto, ‘and to execute mutual releases 
and covenants in the manner declared by the agreement, pro- 
ceeded to set forth the manner in which the turns of worship 
were to be enjoyed as agreed upon between the parties, and made 


provision that all the personal property should be delivered to, — 


and remain in the custody of, the party or parties who might 
be for the time being in enjoyment of the turn of worship of 
the idols. 

The portions of the deed material to this report are those relat- 
ing to the immoveable property, which were as follows :— 


“That the real property belonging to the said idols, and which the 
said parties hereto are entitled to hold as representatives of the said 
Raja Shukmai Roy, deceased, and as trustees thereof, are those set forth 
in the schedule hereto annexed and marked with the letter B., and that 
the said Cowar Rajkumar Roy, as the reprosentative of the said Raja 
Narsing Chandra Roy, in whose name the property firstly mentioned in 
the said schedule now stands, and also as derivative executor of the will 
of the said Rajakrishna Chandra Roy deceased, so far as respects 
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the property secondly or lastly mentioned in the said schedule, to- 
gether with all other necessary parties, if any, shall and will, with all 
convenient despatch, execute a conveyance to be approved of by all 
the parties, and in case of difference amongst them, by one of the Judges 
of the High Court, of the said several properties mentioned in the said 
schedule, to himself the said Cowar Rajkumar Roy, and the snid Cowar 
Kalikrishna Roy, Cowar Jagoband Roy, Cowar Shamdas Roy, and Co- 
war Debendranarayan Roy, and their heirs and assigns in trust for the 
said idols, and duly register or cause to be registered the same and de- 
liver the same together with the other title-deeds relating to the said 
properties to the party or parties entitled for the time being to the wor- 
ship of the said idols * * * That all settlements of the said 
talook Mirzapore, if nesessary to be made for more than one year, and 
extending beyond the period of the turn of worship of any one of the 
parties hereto, his heirs or representatives, shall be made by and with 
the unanimous consent of all the parties hereto, their heirs or represen- 
tatives, and the same shall be binding on their heirs and representatives. 
That all leases granted and settlements made by any one or more of the 
parties, without the concurrence of the rest of the parties hereto, their 
heirs or representatives, shall enure only for and during the period of his 
and their turns of worship, and shall bind him or them and his or their 
heirs and representatives only. That the said real properties mentioned 
jn the said schedule shall, along with the personal properties of the 
idols, pass into and remain in the entire and exclusive possession, control, 
and management of, and the rents and profits thereof shall be received 


‘by, the worshipper or worshippers for the time being of the said 


idols, and the same shall continue in sucla possession, control, and 
management from the beginning up to the termination of his or their 
annual or other turn of worship as aforesaid, and all other party or 
parties hereto, their heirs or representatives or his or their agents or 
gervants, shall have fall and lawful right and privilege to enter into and 
remain in the said properties in reasonable and proper times for the 
purpose of collecting the arrears of rents and profits thereof accruing 
during his or their turn of worship, and also for worshipping the said 
idols at his or their own expense and costs, and for performing all such 
other lawful and reasonable acts, as may be done without interfering with 
the right, duties, and acts of the party or parties then lawfully in posses- 
sion thereof, or whose turn it shall then be to worship the said idols. 
That any of the parties hereto who shall renounce Hinduism and be 
n convert to any other religion or appropriate to his own private secu- 
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lar use the rents and profits of the said talook or the idols’ properties 
shall forfeit his or their turn of worship of the said idols, and the posses- 
sion and management of their properties. * * * That the said Sukbazar 
property is not now remaining undivided and it is not liable to be sold, 
nor shall the parties hereto or theirecheirg and representatives seek to 
have the same sold under the direction of the High Court or otherwise. 
That a koonjo having been already established at Bindabun Dham, and 
funds dedicated and set apart for the entertainment of strangers therein, 
if is unnecessary to carry out the directions of the will of the said Raja 
Shukmai Roy with respect to the entertainment of strangers at the 
koonjo at Bindabun Dham and to raise funds for the purpose; and 
the parties hereto shall not, nor shall their heirs or representatives seek 
to have the directions of the will and report of the Master in that behalf 
mentioned carried out under the directions of the Court. * * * That 
a Thakurbari, or house for the worship and permanent location of the said 
family idols, shall be built on the lands secondly mentioned and de- 
scribed in the said annexed schedule, and the expehse thereof shall be 
paid out of the funds hereinafter mentioned, and the operation of the 
said building shall be commenced within one month from the date of 
the receipt of the said funds. ‘That soon after the completion of such 
Thakurbari and of its being fit for the habitation of the said family 
idols, they shall be permanently removed to and their worship performed 
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in the same. That such Thakurbari shall be property of the idols and . 


be held by the parties hereto, their heirs and assigns as herein-before 
mentioned with respect to the land whereon the same is to be built, and 
that until such Thakurbari is built and the family idols removed thereto 
the worship of the said idols shall be in the dwelling-house of the said 
Cowar Rajkumar Roy, he hereby undertaking so long as the worship is per- 
formed in his house to allow at all proper and reasonable times free 
ingress or egress to that portion of his house in which the said idols 
shall be, to all persons who by Hindu law and usage are entitled to 
take part in such worship? . 


The Advocate- General (offg.) and Mr. Evans for the plaintiff, 


Mr. Kennedy and Mr. Woodroffe for the, defendant Cowar 


Rajkumar Roy. 


Mr. Anstey and Mr. Ingram for the defendant Debendra- 
narayan Roy. ' 
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Mr. Kennedy objected that it was a document which required 
registration under section 13, Act XVI of 1864 (1); not having 
been registered, it was inadmissible in evidence, l 


The Advocate-General, contra, contended that as far as the . 
document did not relate to immoveable propbrty, it was admissi- 
ble in evidence without registration, and cited Mark Ridded 
Currie v. S. V. Mutu Ramen Chetty (2), Lachmipat Sing 
Dugar v. Mirza Khairat Ali (3). The deed was merely a 
scheme of a compromise between the parties, part of which 
scheme was the execution of a deed of conveyance. 
merely a preliminary agreement. 


It was 


Mr, Kennedy in reply.—The cases cited are decisions on the 
Registration Act of 1866; section 13 of Act XVI of 1864 is 
wider than sections 17 and 49 of Act XX of 1866 (4). Here 


(1) Act XVIof 1864, sec. 18.—“ No 
instrument being a deed of gift of im- 
moveable property, no lease of im- 
moveable property for any period ex- 
ceeding one year, no instrument (other 
than a deed of gift as aforesaid) which 
purports or operates to create, declare, 
transfer, or extinguish any right, 
title, or interest of the value of Rs. 100 
or upwards in any immoveable pro- 
perty, and no instrument which ac- 
knowledges the receipt or payment of 
any consideration on account of the 
creation,declaration, transfer,or extinc- 
tion of any right, title, or interest as 
above of such value as aforesaid in 
any immoveable property, shall be re- 
ceived in evidence in any civil pro- 
ceeding in any Court, or shall be acted 
upon by any public officer, if such in- 
strument shall have been executed on 
or after the date on whioh this Act 
shall come into operation, and if the 
property to which such instrument 
relates shall be situate in any part, of 
British India in which this’ Act is in 


force, unless the same shall have been 
registered in the manner and within 
the time prescribed by this Act.” 

(2) 8 B. L. R. A. 0., 126.- 
(3) 4 B. L. R. F. B., 18. 


(4) Act XX of 1866, sec. 17.—“ The 
instruments noxt hereinafter mention- 
ed shall be rogistered, provided the 
property to which they relate shall be 
situste in a district in which, and pro- 
vided they shall have been executed 
on or after the dato on which, Act XVI 
of 1864, or this Act, shall have come, 
or shall come, into operation,—that is 
to say :— 

“1. Instruments of gift of immove- 
able property. 

“2, Instruments (other than an in- 
strument of gift) which purport or 
operate to create, declare, assign, limit, 
or extinguish, whether in present or in 
future, any right, title, or interest, whe- 
ther vested or contingent, of the value 
of Rs, 100 and upwards to or in im- 
moveable property. 
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the purposes for which the deed is required are not wholly colla- 1871 

teral. In the cases cited there was a separable interest, and the Cowan Rav- 
suit was simply brought to recover the money. This document 18 Qo Karr- 
not admissible in evidence, not having been registered. KRISHNA Roy. 


Marxsy, J.—The point raised for my decision is one of con- 
siderable difficulty and importance, but it is necessary that I 
should decide it without further consideration, as .1t is one that 
has arisen on a document that has been tendered in evidence. 
The question is whether it can be received in evidence or not. 
There is another inconvenience equally impossible to avoid, 
which is that I am obliged to express some opinion now, on the 
construction of a document which I must subsequently again 
decide upon. On the best consideration I can now give, I think 
that this document does not require registration, The question 
turns on section 13 of Act XVI of 1864 (reads). I therefore have 
two points to determine : first, whether this document “ purports 
to create, declare, transfer, or’ extinguish” any such right, r 
title, or interest as is intended by section 13 of Act XVI of 
1864; and, secondly, whether it has such operation. Now taking 
some of the clauses of this instrument by themselves (especially 
` those chiefly relied upon by Mr. Kennedy,—viz., the statement’ of 
the turns of worship, and the clauses relating to the enjoyment 
of the property during the turns of worship, and to Sukbazar); 
taking them separately I should be inclined to say that they 
declare rights to immoveable property; looking at them alone I 
should hold that they amount to a declaration within the mean- 
ing of the Act. But looking at the whole instrument and the 
circumstances under which it was made, as far as I have them 
before me, I think it was intended to be submitted for the decree 


“3, Instruments which acknowledge quired by section 17 to be registered 
the receipt or payment of any consi- ‘shall be received in evidence in any 
deration on account of the creation, civil proceeding in any Court, or shall 
declaration, assignment, limitation, or be acted upon by any publicservant, 
extinction of any such right, title, or as defined in the Indian Penal Code, 


interest: and or shall affect any property comprised 
“4, Leases of immoveable property therein, unless it shall have been 
for any term exceeding one year.” regiatered. in accordance with the pro- 


Section 49.— No instrument re- visions of this Act.” 
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1871 or decrees in the suit, and to be carried out partly by getting 
Cowar Ras- the decrees altered aud partly by a conveyance. The rights of 
KUMAR Roy , 
Bocce nas the parties were to be settled in futuro. In that light it appears 

xenxa Rov, to me that it is not an instrument “ purporting to create, 
declare, transfer, or extinguish” a right in immoveable property 
within the meaning of section 13 of Act XVI of 1864. The 
only other question is whether it has such operation. Mr. 
Kennedy argues that a Court of Equity treats that as done 
which is agreed to be done, and therefore that this document 
operates as a transfer of immoveable property. But it ‘is 
impossible that the provisions of the deed should have that opera- 
tion, until it has received the sanction of the Court. Moreover, 
the principle of equity referred to does not affect this deed for 
the purposes of registration. The true effect of the principle 
is not to annihilate the difference between agreeing to do a 
thing, and agreeing to do it in “futuro. It is not possible to 
change the nature of. things and say there is no difference 
between agreeing to do a thing and agreeing to do it in futuro. 
That is borne out by the case of Mark Ridded Currie v. S. V. 
Mutu Ramen Chetty (1). I am of opinion therefore that this 
document does not purport to create, &c., an interest in im- 
moveable property, nor does it operate to create such an interest, 


so as to make it inadmissible in evidence under section 13; 
Act XVI of 1864. 


The defendant Cowar Rajkumar Roy appealed, on the ground, 
among others, that the document being unregistered ought not 
‘to have been admitted in evidence, 


Mr. Kennedy and Mr. Marsden for the appellant. 
Mr. Graham and Mr. Evans for the respondent. 


The arguments were the same as in the Court below. In 
addition to the cases then cited were the following: Bunwarce 
Lal v. Sungum Lal (2) and Nilmadhab Sing Das v. Fatieh 
Chand Sahu (3). 


(1) 8B. L. R., A. C., 126, (8) 3B. L. R., A. C., 312. . 
(2) 7 W. R., 280. 
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The judgment of the Court was delivered by 1871 


Cowar RAJ- 
NORMAN, J. (after stating the facts, continued).—The agree- TPE Roy 


ment was tendered in evidence and received by Mr. Justice Cowan Kart- 
Markby notwithstanding an objection that it required registration. 

Mr. Kennedy, for the defendant Rajkumar, has renewed that 
objection before us. We think that the objection must prevail. 

The frst part of the deed to which Mr. Kennedy called our 
attention is as follows :—“ This indenture witnesseth * * * that 
the real property belonging to the said idols and- which the par- 
ties are entitled to hold as representatives of Raja Shukmai 
and as trustees thereof are those set forth in the Schedule B.; and 
that Rajkumar Roy, with all other necessary parties, shall exe- 
cute a conveyance to Cowar Rajkumar Roy, Cowar Kalikrishna 
Roy, Cowar Jagoband Roy, Cowar Shamdas Roy, and Cowar 
Debendranarayan Roy in trust for the idols and duly register 
the same.” 

If the deed stopped here, it might be fairly contended that this 

_is a mere contract as to certain enumerated properties, that it 
assumes the existence of rights and does not purport or operate 
to create rights within the meaning of section 13 of Act XVI of 
1864. But then follow provisions as to talook Mirzapore limit- 
ing and declaring the rights of the parties to the enjoyment of 
the same and containing provisions as to the leases to be granted 
of the same and as to the mode of enjoyment of the properties 
in Schedule B., which clearly create or declare the interests of 
the parties in the same. There is a provision for the forfeiture 
of the interest of any one who may renounce Hinduism and 
become a convert to any other religion. 

There is also a recital that Sukbazaris no longer undivided, 
but that four-fifths of it belong to Rajkumar, and a declaration 
that Sukbazar is not liable to be sold, and that the parties would 
not seek to have the same sold under the direction of the High 
Court or otherwise as directed by the Master on his report. 

There is a declaration that it was unnecessary to carry out 
the directions of the will of Raja Shukmai with respect to the 
entertaining of strangers at Bindabun Dham, and that the par- 
ties should not seek to have the direction of the wil and report 
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1871 _ of the Master in this respect for the sale of the landed property 
A Hee charged carried out thus extinguishing the right of the parties 
Cowan Karr- t0 have the 15,000 rupees raised for that purpose. 
xnisHna Roy. ‘There is also a provision for the building of a Thakurbari 

on the lands mentioned in Schedule B.; that the Thakurbari 
is to be the property of the idols; that till the Thakurbari is 
built the idols shall remain in the house of Cowar Rajkumar 
Roy, he undertaking to allow free access to all persons entitled 
to take part in the worship. 

It appears to us impossible to say that the deed which con- 
tains these provisions does not fall within the terms of sec- 
tion 13 of Act XVI of 1864. We are of opiuion that the deed is 
not admissible in evidence, and therefore we reverse the decision 
of Mr. Justice Markby, and direct that the suit be dismissed. 
This dismissal, however, will be without costa as against Cowar 
Rajkumar Roy, but with costs as regards the defendant Cowar 
Debendranarayan Roy. The costs paid to the. a by 
Cowar Rajkumar as must be refunded. 


Appeal allowed. 


Attorneys for the appellants: Messrs. Rogers and Remfry. 


Attorneys for the respondents: Messrs. Trotman & Co. 
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Before Mr. Justiee E. Jackson and Mr, Justice Mookerjee. 


MUSST. DRABAMAYI GUPTIA (Darunpant) v. TARACHARAN SEN 


(PLanyrrre).* 


Ez parte Decree—-Re-hearing—Act VIII of 1869 (B. C.), 88. 34 g 1083— 
: Act -VIII of 1859,8.119. —* 


Section 119 of the Civil Procedure Code (Act VIII of 1859) is made 
applicable to rent suits under Act VILL of 1869 (B. C.) by the provisions 


of section 34 (1) of the latter Act. 


Section 103 of Act VIII of 1869 (B. 0.) (2) does not apply to applications 


for a re-hearing after an ex parte decree on the ground of ignorance of 
. the suit. 


, One Tara Charan Sen-had obtained an ex parte decree for rent 
in the Court of the Moonsiff of Muksoodpore, against one Draba- 
mayi Guptia on the 6th June 1870. The judgment-debtor applied 
for a re-hearing on the 13th August 1870, on the ground 
that he had no notice of the suit The. Moonsiff was of 


* Miscellaneous Special Appeal, No. 99 of 1871, from an order passed by 
the Judge of Dacca, dated the 19th December 1870, affirming an order of the 


‘Moonsiff of that district, dated the 31st August 1870. 


(1) Act VIL of 1869 (B. C), 
s. 84,—“ Save as in this Act is other- 
wise provided, sults of every descrip- 
tion brought for any cause of action 
‘arising under this Act, and all pro- 
ceedings therein, shall be regulated 
by the Code of Civil Procedure pass- 
ed by the Governor-General in Coun- 
cil, being Act VIL of 1859, and by 
such further and other enactments 
of the Governor-General in Council 
in relation to Civil Procedure as now 
are, or from time to time may be, 


in force: and all provisions of the 
said Act and of such other enact- 
ments‘shall apply to such suits.” 
(2) Section 108.“ No application 
for a review of any judgment or order 
passed in any suit brought under the 
provisions of this Act shall be received 
by any Court after the expiration 
of thirty days from the date of such 
order or judgment, but nothing in this 
section contained shall be deemed to 
apply to the High Court of Judicature 
at Fort William in Bengal. 
27 
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opinion that the application was out of time, being beyond 
thirty days from the date of the decree under the provisions of 
section 103 of Act VIII of 1869 (B. C.), which he consi- 
dered was the only section applicable to reviews of judg- 
ment, whether ex parte or delivered in the presence of both 
sides, in rent suits after the passing of Act VIII of 1869 (B. C). 
By section 34, Act VIII of 1869 (B. C.), he added (which 
made the provisions of the Civil Procedure Code applicable 
to that Act), the 119th section of the Civil Procedure Code 
was not made applicable to suits under the local Act, because 
section 34 of Act VIII of 1869 (B. C.) introduced the Code to 
suits under this Act, “save as in this Act is otherwise provided ;” 
and in section 103 of the Rent Law, reviews of judgments are 
provided for, without distinction as to defended or undefended 
cases, the words being “any judgment or order.” In this view 
of the law, the Moonsiff rejected the application. 

The petitioner (judgment-debtor) appealed against this decision 
to the District Judge, who entirely concurred with the interpre- 
tation of the law as made by the Moonsiff, and dismissed the 
appeal. | . 

Baboo Girija Sankar Mazumdar, for the appellant, con- 
tended that both the Courts below were wrong in their con- 
struction of sections 34 and 103 of Act VIII of 1869 (B. C.), 
and in making section 119 of the Civil Procedure Code 
inapplicable to suits under that Act. Section 103 of the Rent 
Law provided for reviews of judgments, and not for re-hearings 
of ex parte decisions, on the ground that the defendant had not 
received the summons. Ifa defendant, against whom there had 
been an ex parte deoree, did not complain of it as being passed 
in his absence and behind his back, but contested its correctness 
on other grounds, that would clearly be an application for a 
review, to which no doubt section 103 of Act VIII of 1869 
(B. C.) would apply; but where a defendant applied for a new 
trial, on the ground that he had no knowledge of the suit, that 
would not be a review of judgment in the sense of section 103 
of Act VIII of 1869 (B. C.). There was no other section of 
the Bengal Act applicable to cases like the present, and, therefore, 
under section 34 of the Act, the Court would have to look to 
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the Civil Procedure Code, and section 119 of that Code exactly 
met the case. He contended therefore that, under section 119, 
Civil Procedure Code, the petitioner made his application in time. 


No one appeared for the respondent. 


JACKSON, J.— We differ from the Judge in the view he has 
taken of the provisions of Act VIII of 1869(B. C.). Section 103 
of that Act applies to applications “ for a review of any judgment 
or order passed in any suit brought under the provisions of 
this Act.” It does not apply to applications for a re-hearing of 
& suit which has been decided ex parte against the defendant. 
Sections referring to re-hearing of ex parte decisions and to review 
of judgment, both in Act VIII of 1869 and also in Act X of 
1859, were distinct and separate. Section 103, Act VIII of 
1869 (B. C.), applies only to reviews; and section 119 of Act VIII 
of 1859 will, under the provisions of section 34 of Act VIII of 
1869 (B. C.), apply to applications for a re-hearing in cases in 
which decisions have been passed er parte. 

We remand this case to the Judge to be returned to the first 
Court for a fresh trial. 

Costs will abide the result. 


MOOKERJEE, J.—In this case the Courts below are evidently 
wrong in the view they have taken of the law, Act VIII of 
1869 (B. C.). The plaintiff instituted this suit, on the 23rd of 
May 1870, for arrearsof rent in the Courtof the Moonsiff under the 
provisions of Act VIII of 1869 (B. C.), and an ex parte decree was 
passed in his favor on the 6th June following. The plaintiff then 
sued out execution of this decree, and attached certain properties 
belonging to the judgment-debtor on the 10th Sraban 1277 (29th 
July 1870). On the 25th Sraban, which corresponds to the 13th 
August 1870, the defendant filed a petition in the Court under sec- 
tion 119 of the Civil Procedure Code, praying to set aside the 
ex parte decision passed against him, on the ground that he had no 
notice either of the suit or the decree. ‘This application, it is ad- 
, mitted, was made within thirty days after a process of attachment 
was executed by the decree-holder to enforce the ex parte judgment. 


The Moonsiff was therefore bound to proceed under the provisions - 
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of this section, and determine whether the summons was or was not 
duly served on the applicant. Instead of doing so, the Moonsiff 
states that inasmuch as there is no distinct provision in Act VIII 
of 1869 (B. C.) like the provisions of section 58 of Act X of 1859, 
or of section 119 of Act VIII of 1859, he cannot allow this 
application. He holds that the only section in this law of the 
Bengal Council, which provides for an application for a re-hear- 
ing or re-consideration of a judgment passed under it, is section 
103 of that Act, which requires that no petitions “ for a review 
of a judgment or order passed in any suit under the provisions 
of this Act shall be received after the expiration of thirty days 
from the date of such order or jadgment.” 

The Moonsiff therefore was of opinion that the application of 
the judgment-debtor was beyond time, having been preferred 
thirty days after the date of the judgment, which was passed in 


_ this case on the 6th of June 1870. The Judge also appears to 


have fallen into the same mistake. Both the Courts seem to 
me to have lost sight of section 34 of Act VIII of 1869, or to 
have misapprehended its provisions. Section 34 lays down 
that, “save as in this Act is otherwise provided, suits of every 
description brought for any cause of action arising under this 
Act, and all proceedings therein, shall be regulated by the 
Civil Procedure Code passed by the Governor-General in 
Council, being Act No. VIII of 1859,” &c. 

In the Act of the Bengal Council, there is no provision sepa- 
rately made for applications to set aside ex parte decisions passed 
by the Court, but yet itis clear that such decisions must be set 
aside when it is proved that the summons had not been duly 
served on the defendant as required by law, for a Civil Court 
will not receive ‘an appeal from a judgment passed ex parte 
against a defendant who has not appeared, or from a judgment 
passed against a plaintiff by default for non-appearance, unless 


' there was an application, though unsuccessful, under the provi- 


sions of section 119 of the Civil Procedure Code. It is there- 
fore obvious that the Legislature clearly intended that the 
procedure on applications to set aside ex parte judgments should be , 
the same as is provided for by section 119 of Act VIII of 1859. 


. By section 34 of the aforesaid Act of the Bengal Council, a 


VOL. VIL] HIGH COURT. 


clear provision is made to the effect that, where the Act does not 
otherwise provide, all suits brought under Act VIII of 1869 
shall be regulated by the Civil Procedure Code, and “ that all 
the provisions of that Act” shall apply. 

There is little doubt, however, that section 103 of Act VIII 
of 1869 (B. C.) applies merely to applications for review of judg- 
ment, and not to applications to set aside ex parte decisions. The 
Legislature, being of opinion that the procedure laid down in 
Act VIII of 1859 should not be made applicable to applications 
for review preferred in cases decided under the provisions of 
Act VIII of 1869 (B. C.), made a separate provision by enacting 
section 103, which limits the period within which such applications 
should be made to thirty days instead of ninety days as provided 
for in section 377 of the Civil Procedure Code. In cases 
where a review is applied for of a judgment passed under the 
Act of 1869, the Civil Court must follow section 103 of that 
Act, and not section 376 or 377 of Act VIII of 1859, because a 
different procedure is made by the Bengal Act, and under sec- 
tion 34 that procedure must be followed. 

I would therefore remand this case to the Court of the Moon- 
siff for an enquiry and adjudication of the application made by 
the defendant under the provisions of section 119 of the Civil 
Procedure Code. The costs of this appeal will abide the final 


result of this litigation. 
Appeal allowed. 


Before Mr. Justice Kemp and Mr. Justice Glover. 


BRAJANATH KUNDU CHOWDHRY anp omens (DEFENDANTS) v. 
LAKHI NARAYAN ADDI (Prazsrrrr).* 


Presumption—-Possesston—Maurasi Title. 


Continuous payment of rent for about a hundred years was held to give 
rise to a presumption that the tenant held under a maurasi title. 


Tis was a suit for recovery of possession of seven katas of 
land, on the allegation that the plaintiff had purchased the same 


* Special Appeal, No. 2690 of 1870, from a decree of the Subordinate Judge 
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of Hooghly, dated the 29th November 1870, affirming a decree of the Moonsiff - 


of that district, dated the 29th August 1870. 
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1871 from Bhim Kapali, who held the same under a- mokurrari title ; 
yomsaxaTa and that he (plaintiff) had been put in possession, but that the 
omi defendants had dispossessed him. í 
LaxuıNa- The defence was that Bhim Kapali was a mere tenant-at-will 
Pae only one and a half katas of land; that he had no transfer- 
able right; and that Bhim Kapal was never in possession of 
the remaining portion. 

The Moonsif held that the parol evidence adduced sufficiently 
showed that Bhim Kapali had held seven katas of land for a 
time sufficient to create a title of a transferable character 
in the property; that the defendants had failed to prove 
that Bhim Kapali was a tenant-at-will, or that he had not 
a transferable interest; and that the evidence adduced by the 
defendants was not reliable. He accordingly passed a decree 
in favor of the plaintiff. 

On appeal, the Subordinate Judge confirmed the judgment of 
the lower Court on the ground that, although no patta had been 
filed to show under what title Bhim Kapali held, yet it had 
been proved by parol evidence that the property had been in 

- the possession of Bhim and his ancestors for more than a cen- 
tury, and that dakhilas for a period of twenty-three years filed 
by the plaintiff showed that the payment of rent had been uni- 
form. 


The defendants appealed to the High Court. 
Baboo Mahendra Lal Seal for the appellants. 


Baboos Hem Chandra Banerjee and Jadunath Mookerjee for 
the respondent. 


GLOVER, J.—There are no grounds for this special appeal. 
The Courts below have found asa fact, in the first place, that the 
plaintiffs purchase from his vendor is proved; and, secondly, that 
that vendor and his family’s possession was shown to have 
existed for nearly, if not quite, a century, and that during that 

_ time rent was paid regularly for the holding to the zemindar. 
No doubt, the patta is not filed, but the lower Courts have 
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presumed, from the length..of time during which the plaintiff 1871 
and his predecessor have held this land, that they must have _Bessaxara 
Konpu Cuow- 

: held under a patta, and there is nothing illegal in the pre- am 
sumption that the plaintifs vendor had a maurasi right, Laxar NA- 
which he was capable of transferring to the plaintiff. The first aa 
Court has also found, and the Subordinate Judge on appeal 
has concurred in that finding, that the defendant had not proved 
his case that the land was patit. Both the points taken by 
the special appellant therefore fail. 

Two cases have been referred to by the pleader for the special 
appellant—Shiu Dayal Puri v. Thakur Mahabir Prasad (1), 
and Ramdhan Chuckerbutty v. rimati Komal Tara (2)—which 
show that the mere fact of possession for a number of years 
is: not sufficient to prove a mokurrari title. Nobody supposes 
that mere possession for eight, ten, or even twenty years would 
be sufficient to create a mokurrari title; but that is not the 
point on which the lower Courts have gone. They have pre- 
sumed the fact of the maurasi holding from the fact of the land 
having been in the possession of the same family on continuous 
payment of rent to the zemindar for nearly a hundred years, 

The special appeal is dismissed with costs. 


Appeal dismissed. 


Before Mr. Justice Kemp and Mr. Justice Glover. 


BISTOBEHARI SAHOY (Praintiry) v. LALA BIAJNATH PRASAD go 
AND OTHERS (DEFENDANTS).* Z 


Hindu Law— Alienation by Widow—Suit by Reversioner for Declaration of 
Right— Cause of Action. , 


A. a Hindu widow, obtained a loan of a sum of money by mortgage of a 
certain parcel of property belonging to her husband. The mortgagee obtained 


* Special Appeal, No. 48 of 1871, from a decree of the Judge of Patna, 
. dated the 2nd November 1870, confirming a decree of the Subordinate Judge of 
that district, dated the 2nd July 1870. 


(1) 2B. L. R, App., 8. (29) 8B. L. Bn A. C, 99. 
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a decree, and in execution thereof caused the property to be sold. In a suit 


by A.’s daughter's son, the next reversionary heir, for-o declaration that the 
sale was invalid as against him, the lower Appellate Court held that there 


as no cause of action. ` 


Held, in special appeal, that the existence of a cause of action depended 
upon whether the widaw incurred the debt under legal necessity; and the case 
was remanded for trial of that question. 


THIS was -a suit for a decree declaratory of the right of the 
plaintiff as reversioner to the property left by his maternal 
grandfather, and that a sale of that property was invalid against 
him. The plaint stated that his maternal grandfather died, 
leaving considerable real and personal property, and leaving a 
widow, two daughters, and the plaintiff, his grandson ; that the 
widow succeeded to the property, and that without any legal 
necessity and while capable of maintaining herself from out of 
the income of the estate in her possession, she mortgaged the pro- 
perty in dispute ; that the mortgagees obtained a decree, and had 
caused the property to be sold, and the same had been purchased 
by Munshi Haraklal. Hence the suit for “ protection of his 
future interest in the estate of his late grandfather, so far as it 
was affected by the sale in execution of the decree against his 
grandmother.” , 

The defendant Munshi Haraklal set up, inter alia, that it 
was unknown whether the plaintiff would survive his maternal 
grandmother or not, that the suit for declaration of his right as 
reversioner would not lie, and that the debt was incurred under 
legal necessity. 

The Subordinate Judge held that there was no legal necessity 
which could under the Hindu law warrant a Hindu widow to 
bind the estate of her deceased husband, and accordingly passed 
a decree, declaring that the sale passed only the life-estate of 
the widow, and that the purchaser was entitled to retain posses- 
sion of the property during the life-time of the widow. 

On appeal, the Judge held that the plaintiff had alleged no 
cause of action; that the defence set up by the defendant, that 
the sale passed. an absolute right to the property, did not cure the 
defect; and that- the sale of the right and interest of a Hindu 
widow was no cause of action. He accordingly dismissed the suit. 
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Baboos Mahes Chandra Chowdhry and Hem Chandra Banerjee 1871 


for the appellants. a eee 


i v. 
Lara Bras- 
Baboos Debendranarayan Bose ance Munshi Mahomed Yusaff saru Prasan. 


for the respondents, 
The judgment of the Court was delivered by 


GLOVER, J.—The plaintiff in this case sues for a declaration 
of his right to certain ancestral property as next reversionary 
heir, and also to have it declared that a sale of that property 
made in execution of a decree, in which the defendant became 
the purchaser, was invalid as against him the reversioner. The 
property in suit originally belonged to one Pariagnarayan, who 
died leaving a widow, Bhagwani, and two daughters, Krishna 
Pyari and Lachmi Pyari; - The plaintiff in this case is the 
son of the eldest daughter of Pariagnarayan, Krishna Pyari, and 
consequently the grandson of Pariagnarayan. 

It appears that the widow Bhagwani on the 15th of March 
1858 took a loan of Rs. 16,000 from three persons, Ramanath, 
Bhiku, and Bulatun, on a zuripeshgi of the property now 
in dispute. Ramanath assigned his interest in the zuripeshgi 
to one Mannu Lal, who, not being able to get possession of his 
share, brought a suit against the widow to recover the money ad- 
vanced by him: he got adecree; and in execution of it, the sale, 
which is now the subject of dispute, took place on the 3rd 
August 1869. The plaintiffs object is to have it declared that 
that sale is, as against him, the reversioner, an illegal sale, not 
having been made for any of those necessities which the Hindu 
law allows. The substantial defence was that there were such 
necessities, and that the sale was therefore a good sale. 

The Court of first instance decreed for the plaintiff. The Sub- 
ordinate Judge considered that no necessity had been proved, 
and that the sale was not binding on the reversionary heir; he 
made an order, therefore, to the effect that possession under 
the sale should last only during the widow’s life-time. The 
Judge on appeal, without going into the merits of the case, 
decided that the plaintiff had no cause of action, and that his suit 
ought never to have been registered. He held that, as only the 
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right, title, and interest of the widow Bhagwani passed at the 
auction-sale, and that such right, being the right of a Hindu 
widow, was only a life-interest, the plaintiff was not in any way 
endamaged, and had no right to bring the suit. .This decision 
appears to us wrong for the very simple reason that, whether 
the plaintiff had or had not a cause of action, on account of the 
execution sale, would depend entirely upon whether the widow 
had, at the time she incurred the debt which burdened her 
husband’s estate, such necessity for incurring that debt as the 
Hindu law contemplates. If she had, and if such necessity 
had been established, her right and interest would have included 
the entire estate, which would have passed under the decree to 
the purchaser in execution ; whilst if she had sold without such 
necessity, then all that would have passed under the sale would 
have been her life-interest; and before it could have been 
decided whether or not the plaintiff had a cause of action, it must 
first have been decided whether or not there was any legal 
necessity for the widow to incur the debt. 

The case, therefore, must be remanded tothe lower Appellate 
Court for a decision on this question. Costs to follow the result. 


Appeal allowed. 





[PRIVY COUNCIL] 


RAJENDRA NATH HALDAR (ons or tur DEFEND- 
ANTS) v. JAGENDRA NATH HALDAR (Puaintirr) 
AND OTHERS (DEFENDANTS). 


ON APPEAL FROM TAB HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


Will—Power to adopt, Proof of— Weight of Testimony Handwriting. 


By will dated in 1837, a testator directed his property to be held in a parti- 
cular way, and gave his widow power to adopt. In 1848, she adopted a son 
under the will, with the knowledge of the members of the family, and the will 
was, for a period of twenty-seven years, generally recognized and acted on by 
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the testator's family. The Judicial Committee held (reversing the decree of 
the High Court), in accordance with the finding of the Principal Sudder 
Ameen, that the will was proved. 

Where a will was executed by the testator signing with the Bengali letter 
“M,” and it was argued that the testator being in very weak health, the firm 
way in which the “ M.” was written threw discredit upon it, the Judicial Com- 
mittee preferred the decision of the native Judge on this point to that of the 
English Judges of the High Court, and expressed doubt as to the value of 
the style of such writing as evidence-in favour of the will being forged. 


Tars was a suit brought by the respondent Jagendranath 
Haldar, against the appellant and the other respondents, to 
recover property at Kalighat, and the right of worship in the 
temples there, on the ground that he was the heir of Kaliprasad 
Haldar on the death of Kaliprasad’s widow, which happened in 
- 1864, The plaint was filed in December 1864. 

The case set up.by the appellant was that in July 1848, the 
widow had adopted him in pursuance of leave contained in her 
husband’s will. 

Jagendranath (who will be hereafter referred to as the respond- 
ent) impeached the will as a forgery, and alleged that the 
widow had had possession of the property until her death, and 
he called several witnesses to prove that case. 

The appellant’s case was that the will had been acted upon 
throughout. In order to understand the facts, it is necessary to 
set out the will and the proceedings as proved. Kaliprasad’s will 
was, addressed to his wife, and was as follows :— 


“ Whereas I, the only son of my father deceased, am ill and have no 
“ issue of my own, so I, in consideration of the future, do execute this 
“ dead of gift and permission to the effect that, out of the entire sixteen- 
“anna share of my property, both real and personal, as well as the 
“ palas of the goddess Kali, I make a gift of the seven-anna share to 
“my four sisters, and give you permission to adopt, with the consent of 
“my mother, Jeomani Debi, who, as long as she shall be alive, shall be in 
possession of the entire sixteen-anna share of my property as malik and 
“ mooktear (proprietor and agent), with which you, or my four sisters, or 
“the adopted son on attaining majority, shall not be able to interfere, or 
“ to divide the property among yourselves. That I hereby make my 
“ mother malik and mooktear of all my real and personal properties, as 
“well as the palas of the goddess Kali, with powers to manage the 
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“ palas, and collect and liquidate all debts due to and by me, that, 
“ should there arise any necessity for sale or gift, on account of debts 
“to and by me, the same should be made from the nine-anna share, and 
“ the signature that shall be affixed thereto by my mother, shall be 
“ deemed as if the same had been made by myself, which no one shall be 
“ able to set aside. The daily household expenses, the expenses of the re- 
“ ligious ceremonies, and of religious acts of my mother, and the expense 
“ of your maintenance and that of my sisters, shall be defrayed from the 
“ profits of the said sixteen-anna share of the property; that on the 
“ death of the mother, my four sisters shall, in the manner above men- 
“ tioned, get by dividing a seven-anna share in the property, as well as 
“ the palas of goddess Kali, and enjoy possession thereof, and receipt 
“of profits, and on performance of the service of goddess Kali and 
“ other religious ceremonies, that such of my sisters as shall have no 
children shall have only a life-interest in the property, and on their 
“ death such sisters as shall have children of their own shall equally 
“ divide the property between themselves; the heirs of childless sisters 
“ shall not be entitled thereto, nor shall those childless sisters have power 
“ to make any gale or gift thereof. As long as you shall be alive, you 
“ ghall remain ag malik and mooktear of the nine-anna share of the 
“ property even after the adopteds on have attained his majority; but 
“you shall have no power to make any sale or gift thereof. On your 
“ death (which God forbid!), the adopted son shall become the malik and 
“ mooktear as aforesaid ; should the son adopted by you die, and should . 
“ the adopted son die without issue, then the said nine-anna share of the 
“ property would devolve on my sisters, of whom such as shall have 
“ children of their own shall divide the property between themselves in 
“ equal shares. Should my mother and you die before adoption, then 
“ my four sisters would become the maliks and mooktears of the entire 
“ sixteen-anna property, $. € your nine-anna share and the seven-anna 
“ share of the sisters, and divide the shares between themselves in the 
“‘ manner specified above. To this effect I execute this deed of gift and 
“ permission, dated 16th Aswin 1244 B. S. (1st October 1837).” 

Kaliprasad died soon after, leaving his mother, Jeomani Debi, 
his widow Matungini Debi, and his four sisters, Jagadamba, 
Bhabasundari Debi, Khudi, and Dayamayi him surviving. 

In August 1838 the widow filed a petition in a suit pending 
in Court, recognizing the will, and praying that her mother-in- 
law should be recognized as the executrix for the purpose of 
carrying on that suit. 
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This petition was signed by all the male members of the family, 
including the respondent Kasipati Banerjee, the father of the 
respondent Jagendranath Banerjee. 


Witnesses were examined in support of that petition. 


On the 17th December 1838, Jeomani Debi and Matungini 
Debi made an application to the Principal “Sudder Ameen to 
allow the former to represent the estate of the deceased in a suit 
which he had brought against a debtor, and upon the said will 
being produced and proved by witnesses after due publication 
and no objection by other parties, the order was made. 

On the 17th August 1840, Jeomani having revived an old 
family suit between Kaliprasad and his cousin Kali Chandra, 
obtained a decree, she being recognized as the executrix under 
the said will. 


In July 1844, Matungini Debi, while living at her father’s 
house, was induced to take proceedings against her mother- 
in-law, setting up another document giving power to adopt, 
dated two days previous, and disputing her mother-in-law’s 
rights to possession; but on the 31st Jaisti 1252 (June 1845), 
she withdrew that case, and admitted the validity of the will, 
and cross-petitions of compromise were duly filed. 


Upon this compromise, Jeomani withdrew from the exe- 
cutrixship, and the property was made over to the.widow and 
sisters of the deceased, including the mother of the first re- 
spondent, according to the shares as specified in the will, the 
shares of each being duly allotted as specified in a schedule. 


On the 18th May 1847, in a suit brought by one Bissamber 
Banerjee, Khudi Debi, one of the sisters (the respondent’s 
mother), and one of her sisters, put in an answer in which they 
relied on the will and on their possession under it. 


On the 21st Asar 1255 (4th July 1848), according to the case 
set up by the appellant, the widow in pursuance of the leave 
given in the will duly adopted the appellant as son to her 
deceased husband, the respondent’s father and other members 
of the family being present, and the ceremonies of investiture 
and marriage were performed by the widow after the adoption. 
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In March 1858 the respondent’s mother in a plaint filed by 
her again relied on the will. . 

In 1856, 1867, and 1862, several proceedings were taken in 
Courts of Justice by the widow as the guardian of the appellant, 
and in a suit decided in November 1859, where the widow so 
sued, the respondent’s mother supported her case. 

In 1855, Jeomani Debi died. 

In July 1864, the widow died, whereby according to the terms 
of the will of Kaliprasad Haldar, ifit and the adoption were good 
the appellant became entitled to the nine-anna share of the 
property left to him. 

In December 1864, this suit was commenced as stated above, 
and the Principal Sudder Ameen settled as issues— 

1s¢,—- Whether the suit was barred by the Law of Limitation. 

2nd,— Whether the will and adoption thereunder were valid. 

3rd,—If not, whether the first respondent was entitled, and if 
80, to what share. 
The Principal Sudder Ameen decided against the plaintiff, 


‘respondent, on all the issues. In deciding upon the validity of 


the will and the adoption, he went at great length into the facts, 
pointing out his reason for believing in both of these. 

On appeal to the High Court (Trevor and Glover, JJ.), that 
decision was reversed. The judgment of the Court on the issue 
of limitations is reported in 7 Weekly Reporter, page 357. 

In deciding against the will, their Lordships particularly 
commented upon the way in which the will was executed, it being 
not signed, but marked with the Bengali letter “M” (munjur), 
on which point the judgment proceeded as follows :— 

“What then remains to be considered in the weight which 
the Court attaches to the direct evidence as to the execution of 
the deed by Kaliprasad Haldar? The Court has inspected the 
deed itself, and has no hesitation in saying that the letter m for 
munjur, ox confirmed, could not have been written by a person 
in the last stage of sickness such as Kaliprasad is represented 
to have been. He was weak and spoke with difficulty even, if 
the witnesses are credited; but thesm is written with the bold 
and firm hand of a man in perfect health. This is so striking 
that alone it induces us totally to discredit the statement of 
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Shibram Chatterjee, who, alone of the witnesses, says that he 
saw Kaliprasad write the m; but it may be that although the 
witnesses did not see this, they heard from Kaliprasad that he 
had signed it shortly before they came in. We do not believe 
the statement of Denonath Haldar and Kaylas Chandra Baner- 
jee on this point. They were both boys: no intelligible reagon 
is given for their being at Kaliprasad’s at such a time, .and the 
evidence before us, as to the duration of Kaliprasad’s sickness, 
as to his state two days before his death, and as ‘to his state on 
the day of his death, even if it be credited, does not admit of our 
believing at the same time that he entered into those explana- 
tory conversations with the witness which in their depositions 
they detail.” 

Their Lordships having thus decided against the will, refrained 
from enquiring into the fact of the adoption. 

The defendant having appealed to England, the case now 
came on for hearing. 


Mr. Bell for the appellant.—It is admitted that the decision of 
the High Court on the law of limitation is sound in law. On the 
facta, however, it is submitted that the High Court has decided 
on an erroneous idea as to the formation of the letter “ M.” 

This point was brought to the notice of the native Judge, and 
considered by him, and he was the best Judge on such a point. 
The learned Counsel then proceeded to compare the judgments 
of the Court below with that of the High Court, submitting 
that the former was more consistent with the probabilities, and 
being the judgment of a Brahmin Judge, deciding on the proba- 
bilities in a case where the parties were Brahmins, it was entitled 
to weight as compared with the view taken by English Judges. 


Mr. Doyne for the respondent.—The arguments in support 
of the -will are founded principally on the subsequent way in 
which the property was enjoyed; but this is quite consistent 
with arrangements made by the family wholly independent of 
the will. So long as the widow lived, no one had an interest in 
disputing those arrangements. Evidence was kept back that 
would have been given if the will were true. The Judges of 
the High Court have not only closely analysed the evidence, 
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but they examined all the witnesses for the will themselves 
in the High Court. The peculiar way in which the “ M,™ was 
made is a much stronger piece of evidence than mere real 
testimony. l 


Their Lordships’ judgment was delivered as follows by . 


Sir JAMES Convite.—This case has been extremely well 
argued on both sides; but their Lordships having had time to 
examine the evidence, and having now weighed the arguments 
on both sides, have come to a clear conclusion that this appeal 
ought to be allo fed, and the grounds of that conclusion I am 
now instructed to state. 

The question is one touching the right of succession to the 
estate of one Kaliprasad Haldar, a Brahmin, who seéms to 
have been, possessed of a considerable estate, including certain 
spiritual rights and privileges connected with the worship of the 
goddess Kali in the well-known temple in the vicinity of Calcutta. 
Kaliprasad died on the 16th Aswin 1244, a day, which corres- 
ponds with some day in September 1837. He left a widow, 
a mother, and four sisters. The mother predeceased the widow, 
and diedin 1855; the widow died in July 1864. Of the four 
gisters, two are dead; one of them without issue, the other 
leaving a daughter. And of the two surviving sisters, one is 
childless, and the fourth only has male issue,—namely, the 
respondent Jagendranath, and the infant respondent Kamika- 
nath Banerjee; and these two persons, if Kaliprasad died 


intestate, are the persons who, according to Hindu law, would 


be entitled to inherit the estate in succession to the widow. 
Shortly after the widow’s death, in 1864, the respondent 
Jagendranath, suing in formå pauperis, commenced this guit, 
in which he claims to recover an eight-anna share of the estate | 
from the appellant, who claims under an adoption by the widow, 


‘alleged to have been made by virtue of a testamentary disposi- 


tion of her husband, and from the other persons claiming 
interests in the estate under that testamentary disposition. The 
infant brother is made a defendant pro formå on the record, and - 
is represented by his father and guardian, Kasipti Banerjee. 
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The appeal, however, has been argued as if the litigation 
were confined to the adopted son of the widow, who is in posses- 
sion, that is the appellant, and the respondent Jagendranath ; 
and in that point of view it will be convenient to consider it. 

The issues. are stated in the record; they are these— 
“Whether or not the suit is barred by the statute of limita- 
tion? Whether or not the will (the dan anumati patra of 
the 16th Aswin, 1244 B. S.), alluded to in the written state- 
ment .filed by the defendant Rajendra, was a genuine docu- 
ment: if so, whether the defendant had been, according to the 
Shastras, adopted by Matangini Debi, widow of Kaliprasad 
Haldar, deceased?” The next issue is—* Whether, in the 
event of the aforesaid deed of gift being not proved, the 
plaintiff is entitled, under the Hindu law, to succeed to the 
estate or property included in the suit? and if so, whether he 
is entitled to possess the whole estate or not ?” 

Of these issues, the second alone, and perhaps only part of 
the second, is material. The first issue, that upon the statute of 
limitations, was originally determined by the Principal Sudder 
Ameen, the Judge of first instance, in favour of the defendant. 
His decision was reversed on appeal, and it has been candidly 
and fairly admitted at the bar by Mr. Bell, that it is impossible 
to impeach that decision; that, according to the authorities in 
India, time would only begin to run against the respondent from 
the date of the widow’s death. 

Again, the third issue, it may be assumed, would, if it were 
necessary to try if, be necessarily found in favour of the 
respondent, the plaintiff in the suit, to the extent of the interest 
claimed by him in the estate,—namely, a moiety, or eight 
annas, 

With respect to the second issue, it has been suggested by Mr. 
Doyne that it may admit of the contention on his part, that the 
adoption of the respondent was invalid, because it was not made 
with the consent of the mother, which the will made a condition 
precedent to any adoption. But their Lordships, as they have 
already intimated, do not consider that that point is in terms 
open upon the issue, the latter part of the issue being “ whether 
the defendant had been, according to the Shastras, adopted by 
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ist Matangini Debi, widow of Kaliprasad Haldar, deceased.” 
Nani azar Those words really raise only the question whether all the cere- 
ene monies, and whatever other requisites the Hindu law has made 
ner essential to an adoption, had been complied with. Their Lord- 
' ghips would not have held the parties strictly bound to the terms 
of the issue, if they had seen any trace that it had been under- 
stood in any other sense in the Court below. But they cannot 
find that that was the case, or that it ever was raised below that 
the mother had not given her consent to that adoption; and they 
are confirmed in this by looking at the grounds of appeal which 
were filed by the respondents in the High Court, in whichehe 
takes these two points with reference to the adoption :—“ The 
“lower Court has failed to consider that Matangini had no 
“right to adopt under the existing Hindu law of adoption. 
‘s There is no proof to show that the ceremonies and formalities 
prescribed by the Hindu law were legally performéd, and 
“the defendant’s adoption ought to have been cancelled on 
“c that score.” There is not a word suggesting that the mother’s 
consent had not been.given. Under these circumstances, if the 
mother’s consent were necessary under the will, as to which 
their Lordships give no opinion, it. must be presumed that that 
consent was given. 

That part of the issue which relates to the validity of the 
adoption according to the Shastras, was found by the Court of 
first instance in favour of the appellant. The High Court has 
intimated no opinion, as it was not necessary for them to decide 
that point, whether the judgment in that respect was right or 
not ; but their Lordships have heard no reason whatever, and no 
grounds have been shown before their Lordships at the bar, for 
impugning that part of the decision of the Principal poo 
Ameen. 

The sole question, cates on which the determination of 
this appeal depends, is the validity of that dan anumati patra, 
which it will be convenient, ag it is in its nature testamentary, 
to call in the observations which I shall hereafter make, 
“the will.” This will purports on the face of it to have been 
executed on the day of the testator’s death. The effect of it, so 
far as it 18 necessary to read the passage, is correctly atated in 
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disposition in that respect and some disagreement in the family, 
and she then made an application to sue in formå pauperis, in 
order to assert her rights as heiress-at-law. She appears from 
that document at that time to have left her husband’s house and 
to be residing in her father’s house, where, of course, she would 
be under the influence of parties who would urge her to assert 
her extreme rights, and if they considered it necessary for her 
rights to do so, to dispute the will. Whatever she may have 
actually done after that in the suit, does not appear, but it is 
clear that in 1845 that litigation was compromised, and she 
reverted to her original position of a person supporting the will 
and taking underit. The effect of the compromise was that 
the will was admitted as the foundation of the rights of the 
family, but the mother retired from that position in which the 
will placed her of being mookhtear of the whole estate,—the 
person managing the estate with whatever beneficial interest 
that management might give her, and supporting the whole 
family out of the proceeds of the whole estate; and that she 
thenceforward agreed to be entitled to receive maintenance 
only, and to put the widow in the possession of that which the 
will gave to her and the sisters—in immediate possession of 
that which the will gave to them. Now, that compromise has 
been very much relied upon by Mr. Doyne, as affording an 
argument against the validity of the will. Their Lordships are 
unable to accede to the argument which he has laid before them. 
His contention is that it must be presumed that the mother 
would not have agreed to those terms, unless she knew that the 
will was a false document, and was afraid of its validity being 
contested in open Court. But, on the other hand, it may 
equally be said that the widow would not have agreed to relin- 
quish her claim to the whole estate if she had known that the 
document could not be proved in open Court, and that she had 
every chance of gaining her suit. Without imputing such a 
motive to the mother, it seems not wholly unnatural to suppose 
that she might be guided in that by the advice of members of 
the family,—that they might have put before her that the estate 
would very likely be wasted in litigation,—that the proof of 
a Hindu will when a true document is always an uncertain 
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thing, and that being advanced in years and having her daugh- 


would not be materially worse, and that she might fairly agree 
for the sake of peace to make the sacrifice which she did make. 
On the whole, their Lordships think that it is impossible to 
draw any conclusion from that compromise which militates 
strongly against the evidence in favour of the will. 

From that time forth, with perhaps one exception, the family 
appear to have acted consistently upon the will. This com- 
promise was filed in 1845. The adoption was, I think, in 1848; 
but, intermediately, there are several proceedings both before 
and after the adoption in which all the family put forward this 
will, claiming under the will;-:and, in fact, there is nothing 
except the document to which I am now about to refer which 
shows that the will was questioned by any of the immediate 
family of Kaliprasad. That document is the one filed on the 
part of the respondents, It is the petition of the widow when. 
a party, a relation of the family who had recovered a decree for 
costs against the mother, was seeking, after the mother’s death, 
to get these costs from the widow; and she, after stating that 
she had no connection with the widow as heir, and that the heirs 
of the mother were her daughters, no doubt does in the second 
paragraph of her petition speak of having been induced to 
consent to a division of the whole sixteen annas by collu- 
sion. But this document is filed in the Court by her mookh- 
tear; it does not seem to.have been signed by her, and their 
Lordships, considering that in this very document she describes 
herself as the mother and guardian of the son adopted under 
the will, cannot ascribe any importance to it, or suppose that 
this statement is anything but one of those statements which a 
native mookhtear is so apt to put in without much regard to the 
truth of what is alleged init, in order to gain some immediate ob- 
ject in the suit in which it is filed. The adoption took place with 
great publitity and formality, was known to all the members of the 
family, and must be presumed to have been made under the will. 

We therefore find that for a period of twenty-seven years this 
will was, with the exceptions I have mentioned, acted upon and 
recognized by the whole of the family of Kaliprasad, and that 
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the legal status of the appellant.was acquired under it with the 
knowledge of all the members of the family. If the document 
had been a fabrication, and if there were persons who might 
have intervened and have contested the will, the presumptive 
heir, who was in existence before his title was defeated by the 
birth of the present respondent, might have come forward im 
one way or another, and contested the will. Therefore there 
arises from all these circumstances a very strong presumption, 
which their Lordships do not feel themselves at liberty to dis- 
regard, in favour of the will. No doubt these circumstances, as 
the law stands, are not conclusive against the respondent. He 
has the right to call upon the appellant, the defendant in the 
suit, to prove his title; but their Lordships cannot but feel that 
while he has that extreme right, every allowance that can be 
fairly made for the loss of evidence during this long period by 
death or otherwise, every allowance which can account for any 
imperfection in the evidence, ought to be made; and on the 
other hand, that in testing the credibility of the evidence which 
is actually given, great weight should be given to all those 
inferences and presumptions which arise from the conduct of the 
family with respect to the will and to the acts done by them 
under the will. The case seems to their Lordships to be analo- 
gous to one in which the legitimacy of a person in possession is 
questioned, a very considerable time after his possession has 
been acquired, by a party who has a strict legal right to question 
his legitimacy. In such a case the defendant, in order to 
defend his status, should be allowed to invoke against the claimant 
every presumption which reasonably arises from the long 
recognition of his legitimacy by members of the family or other 
persons. The case of a Hindu claiming by adoption is perhaps 
as strong as any case of the kind that can be put; because 
when, under a document which is supposed and admitted by the 
whole family to be genuine, he is adopted, he loses the rights— 
he may lose them altogether—which he would have in his own 
family ; and it would be most unjust after long lapse of time 
to deprive him of the status which he has acquired in the-family 
into which he has been introduced, except upon the strongest 
proof of the alleged defect in his title. 
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With these observations, their Lordships proceed to consider 
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the direct evidence as to the validity of this will. They do not oo 


propose to go into it at any great detail. It was fully consider- 
ed in the first instance by the Principal Sudder Ameen, himself 
a Brahmin, who has embodied his conclusions in a judgment, 
the careful preparation and expression of which seem to their 


Lordships to be highly creditable to that native Judge. He > 


came to a clear conclusion that the witnesses who were called 
by the respondent to show that Kaliprasad was in such a state 
of body that it was impossible that he could have executed this 
will, were persons of no credit and not to be believed. He 
also, weighing all the circumstances giving weight to the pro- 
babilities of the case, and considering the positive testimony 
which had been adduced before him, came to a clear conclusion 
that the will was genuine and ought to have been affirmed. 
Upon appeal to the High Court, the learned Judges of that 
Court, for reasons which they have not recorded, but which may 
easily be presumed to have been a desire to examine the sub- 
scribing witnesses for themselves, and also to examine the sub- 


scribing witness who had not been called in the Court below, . 


the father of the respondent, re-examined the three witnesses 
who had been examined, and examined for the first time Kasi- 
pati Banerjee. Of the evidence then taken, it may be said 
that thé witnesses who were re-examined do not appear to have 
been in any degree shaken, and the cross-examination of one of 
them, Shiboram Chatterjee, elicited some fuller account of the 
preparation of the will, which is not altogether immaterial, 
if true, to the appellant’s case. Of the evidence of Kasipati 
Banerjee, it is sufficient to say that it amounted only to this, that 
though his name did appear upon the document, it had been 
added some twenty days after the death of the testator at the 
instigation of the mother, who told him that the arrangement 
was for the benefit of his future son, and that her consent was 
neeessary to any adoption. He does not venture to express a 
conviction one way or the other as to the truth or falsehood of 
the will, and it is obvious that his statement, taking it in the 
most favourable sense, that he merely put his signature at that 
time to a document of which he had not witnessed the execution, 
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on that persuasion, does not entitle him to very much credit. If, 
on the other hand, he did it believing the document to be a 
forgery, he would, of course, be entitled to much less credit, 
and therefore his evidence is not that upon which any reliance 
can be placed, and the Judges of the High Court do not appear 
to have grounded their judgment upon it, All they say as to 
the evidence of Kasipati Banerjee is, “ We think it better 
* to form our opinion on the merits of this case irrespective of 
“anything contained in it. Although, notwithstanding the 
* equivocal position in which he stands on his own showing, we 
‘are inclined to think that there is some truth in what is stated 
“ ag to the origin of the deed now before the Court.” That, 
therefore, may be left out of consideration. 

Now if the two judgments are looked at in opposition to each 
other, it would appear that the learned Judges of the High 
Court have, in the first place, differed somewhat from the Prin- 
cipal Sudder Ameen in his appreciation of the probability that 
such a document as this should have been executed. They 
say,—‘ As the Principal Sudder Ameen has remarked, it is 
“ contended by the plaintiff that that deed was a concoction of 
“ Kaliprasad’s mother, Jeomani, who fabricated it to provide 
“for her daughters, for whom a Hindu mother has greater 
“ affection than for male children, and that it was only to quiet 
‘the wife that nine annas of the property were allotted to her: 
e whereas by the defendant it is urged that Kaliprasad’s four 
«c sisters were, according to the custom of the family, married 
“to Kulin Brahmins, who never take their wives to their home 
“or otherwise maintain them; that, mindful of their helpless 
e situation and of his own salvation, he made a provision for the 
‘former at the same time that he provided for the maintenance 
“of the latter; and that as a dutiful Hindu son, he made the 
‘mother manager and proprietor; that, moreover, Kaliprasad’s 
‘income was about Rs. 800 a-year, and that one quarter of 


“seven annas of that sum—viz., 85 rupees per annum—was ftot 


“an out-of-the-way sum for each of his sisters. There is no 
‘¢ doubt that this deed is for the benefit of the sisters of Kali- 


prasad Haldar, and that it is only in case his adopted son has 


‘issue that nine annas of the property can remain away from the 
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sisters or their heirs eventually.: Without going so far as say- 
‘ing that there is an antecedent improbability in this distribu-.,. 


“tion of the testator’s property, the Court has no hesitation in 
“saying that that distribution is unusual. A permission is not 
“ given to the wife to adopt more than one son, and the adopted 
“son’s patrimony is cut down, and it does not become vested in 
“him until after his mother’s death, and if he dies issueless the 
“ property goes to the testator’s sisters and their heirs. As to 
“ the necessity of Kaliprasad providing for his sisters married 
“to Kulins by a deed of that sort, that is not so apparent; 
“whilst they live in the family-house, the obligation would 
“remain on Kaliprasad and his heirs to maintain them and 
“their children, but to divide his estate in this way is to go 
“ beyond the obligation which the Hindu law imposed on Kali- 
“prasad. Again, the Court does not see the justice of consider- 
“ing the adopted son as a stranger, and of contrasting him in 
“ the. position of a stranger with that of the testator’s sisters. 
* After the adoption, the adopted son is no longer a stranger; 
“ he is the person who procures the salvation of his adopting 
“father, and therefore in the face of so great a benefit accruing 
“ to the testator from the son adopted, any permanent diminution 
“of the property left to him, even to the amount of four times 
“ 85, 340 rupees a-year, bears the semblance of injustice.” 

On this it is to be observed that the principal point upon 
which they differ from the Sudder Ameen is the probability of 
the provision made for the sisters, by giving them specific shares 
in the property, instead of giving them mere allowance for main- 
tenance; and it may be very true, as the learned Judges say, 
that these sisters being married to Kulin Brahmins, there would 
remain the obligation on Kaliprasad or his successors to main- 
tain them. The whole question was, however, raised before the 
Principal Sudder Ameen, who, as a Brahmin, is at least as 
likely as the Judges of the High Court to know what a Brah- 
mig would be likely to do in those‘circumstances, and he has 
expressed an opinion that the provision was not an unnatural 
one for the testator to make in those circumstances. Again, it 
is no doubt true that greater power is given the mother than 
she would have naturally under the law, and that the interest 
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of the adopted son is postponed, and that the disposition is alto- 
gether different from that which might have been made by 
a man who had in his mind the single omeet of leaving an 
adopted son. 

Tt is possible, and it has occurred to their Lordships, consider- 
ing that evidence which points to the provisions of the will 
having been discussed a day or two before its actual execution, 
and to the relations subsisting between the members of this 
family, that there. may have been something like a compromise 
in the testator’s mind,—namely, that there may have been some 
pressure upon him on the part of his mother to make a larger 
provision for his sisters: on the other hand, that he was anxious 
to carry out the principle, dear to every Hindu, of having an 
adopted son, and that the actual disposition may have been the 
result of some such a compromise. But their Lordships have 
to observe they are not dealing here with a quéstion whether a 
disposition has been obtained by any undue influence or under 


- any pressure of that kind; but upon the issue whether this docu- 


ment is a forgery or is the will of the testator. 

Another point upon which the learned Judges of the High 
Court have intimated some. dissent from the Principal Sudder 
Ameen was the credit to be given to two of the witnesses examined, 
—namely, the two young men, Dinonath Haldar ond Kailas 
Chandra Banerjee. They say of that, “We do not believe 
‘the statement of Dinonath Haldar and Kailas Chandra Baner- 
“jee on this point. They were both boys: no intelligible 
‘reason is given for their being at Kaliprasad’s at such a time, 
“ and the evidence before us as to the duration of Kaliprasad’s 
“ sickness, as to his state two days before his death, and as to 
e“ his state on the day of his death, even if it be credited, does 
c not admit of our believing at the same time that he entered 
«into those explanatory conversations with the witnesses which 
“in their depositions they detail.” The observation that is 
founded upon the age of these two witnesses might have soge 
force if this document were now produced for the first time, and 
their names were found upon it as subscribing witnesses. But 
the argument is all the other way, when it is considered that 
the document was beyond all question produced in 1838; 
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because it is in the highest degree improbable that if persons were 1871 
concocting a forgery, they would call into their councils two boys , RagesDRA o 
sixteen or seventeen years old, who would be manifestly from v 


JAGRNDRA 

their youth not likely persons to be entrusted with the secret. a 
They have given an explanation, which seemed plausible to the 
Principal Sudder Ameen, and seems plausible to their Lord- 
ships, of their presence on that occasion. The explanation is, 
that a message came to the father of one of them to go to the 
house, that he was prevented by business from going to the 
house, and he said to the son, “ Will you go?” The son met a 
companion, also apparently a relation of the family, and they 
went together. There may be some little exaggeration as to 
the amount of explanation given, but their Lordships see no 
reason, as the Principal Sudder Ameen saw no reason, why 
their statement, that the testator did actually acknowledge before 
them that the document was his will, should be discredited. 

Therefore, going through the whole of these two judgments, 
it appears to their Lordships that really the ratio decidendt, or 
at least the turning-point in the minds of the learned Judges, 
was the impression which they derived from the inspection of 
the letter “ M.” Now that point was not taken for the first time 
before the High Court. The suggestion seems also to have 
been made in the Court of the Principal Sudder Ameen, and 
he, as we undérstand his judgment, thought that there was no- 
thing in it. Now with great respect for the knowledge which 
the two learned Judges of the High Court possessed, as their 
Lordships doubt not, of the Bengali language, their Lordships 
cannot but think, that upon such a point as that, the native 
Judge, examining a letter in his own alphabet, 1s more likely to 
be a competent Judge than the two European Judges, But 
independently of that, it appears to their Lordships to be a very 
unsafe ground of decision. The evidence as to the absolute 
prostration and insensibility of the testator at the time has 
bgen discredited. No doubt his own witnesses state that he 
put this letter, feeling too weak to write his name at full. 
But it is impossible from the mere inspection of the letter, 
as it appears to their Lordships, to be able to predicate with 
any degree of certainty or accuracy that the man was tov 
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weak to make the impression with his pen which he is said to 


Rasenpea have made. It is impossible to say what momentary rally of 
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strength might take place to do an act of such brevity as that; 
and, therefore, their Lordships are unable to give to that, which 
is after all merely the impression of these two Judges derived . 
from actual inspection, the weight which has been given to it. 
They cannot think (considering that the evidence, supported as 
it is by the presumptions to which reference has been made, 
on the whole greatly preponderates in favour of the genuine- 
ness of this instrument) that the mere appesrance to the eyes 
of those Judges of that letter is sufficient to outweigh it; and, 
therefore, their Lordships, however great their respect for the 
judgment of the High Court, feel that it is their duty in the 
present case to advise Her Majesty to allow this appeal, to 
reverse the judgment of the High Court, and to direct that in 
lieu thereof an order be made dismissing the appeal to the High 
Court. The party having sued in formå pauperis, their Lord- 
‘ships will further recommend that an order be made dismissing 
the appeal to the High Court, with such costs, if any, as accord- 
ing to the practice of that Court are given to an appellant suing 
in formå pauperis, and the repayment of any costs that have 
been paid by, the appellant; and their Lordships, considering 
that they are dealing with an heir-at-law questioning this will, 
and supporting a judgment which has really been in his favour 
setting aside the will, are not disposed to make any order as to 
the costs of this appeal. 
Appeal allowed. 


Agents for the appellant: Messrs, Watkins and Lattey. 


Agents for the respondent: Messrs. Bailey, Shaw, Smith, and 
Bailey. 
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[APPELLATE CIVIL] 


Before Mr. Justice Ainslie and Mr. Justice Paul. 


LALA GUNDAR LAL (Prarrtire) v. HABIBANNISSA arp ornuxzs 
° (Derenpants).* 


Act VIII of 1859, s. 246—Limitation— Suit to avoid a Sale in Execution of a 
Decree of a Small Cause Court passed without Jurisdiction, 


A. obtained a money-decree upon a bond in a Small Cause Court against 
B., by which it was declared that certain landed property hypothecated by 
the bond was to be primarily liablefor the debt. The decree was transferred 
to the Court of the Sudder Ameen of the same district ; the property was put up 
for sale, and it was purchased by O. Prior to sale, B. alienated the property to D., 
who after sale preferred his claim to it under section 246 of Act VIII of 1859, 
which was disallowed. More than a year after this, D. brought his suit against 
O. to recover possession. In special appeal, it was held that the decree of 
the Small Cause Court being on the face of it without jurisdiction, the suit 
was not barred, and the case was remanded to be tried on the merits. 


One Kunjabehari Lal obtained a decree on a mortgage-bond 
in the Court of Small Causes against one Ganu Lal for a sum 
of money, which declared that certain immoveable property 
therein mentioned belonging to Ganu Lal and which was hypothe- 
cated in the bond, was primarily liable to be sold for the satisfac- 
tion of the decree. As Kunjabehari wanted to execute his 
decree by selling the mortgaged property, he obtained a transfer 
of the decree from the Small Cause Court to the Court of the 
Sudder Ameen of the same district for execution. Kunja- 
behari proceeded with the execution of his decree, and had the 
property put up for sale. 

‘In the meantime Ganu Lal had by private sale alienated 


* Special Appeal, No. 2000 of 1870, from a decree of the Officiating Judge 
of Tirhoot, dated the 28th June 1870, reversing a decree of the Subordinate 
Judge of that district, dated the 9th March 1870. 
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the whole of his rights and interests in the said property to his 


LALA Caa wife Bhikun Kunwar. Bhikun Kunwar sold a portion, and 
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mortgaged the remainder under a deed of conditional sale to 
one Gundar Lal. Gundar Lal foreclosed the. mortgage, and 
became absolute owner of the whole of the property. These 
transfers of the property from Ganu Lal, ultimately to Gundar 
Lal, took place before the: day fixed for the sale of the same 
property in execution of the aforesaid decree obtained by 
Kunjabehari against Ganu Lal. Prior to the day of sale, 
Gundar Lal objected to the sale before the Sudder Ameen, 
who was executing the decree, on the ground that he was owner 
and in possession of the property. 

The Sudder Ameen disallowed the objection, The property 
was then sold, and the defendant in this suit became the pur- 
chaser. 

Gundar Lal thereupon brought this suit to recover posses- 
sion of the property. 

The defendant urged (inter alia) that the suit was barred, 
as it was instituted after one year from the date of the order 
disallowing plaintiff’s claim to the property in suit ‘ under 
section 246 of Act VIII of 1859. 

The Subordinate Judge held that the Small Cause Court was 
not competent to pass any decree affecting landed property; and 
that asthe mortgagee had recourse to a Court which had not 
jurisdiction, for the enforcement of his mortgage right, the pur- 
chaser at a sale in execution of the decree under the mortgage, 
did not acquire the rights of the mortgagee. He held that the 
suit was not barred, and that the plaintiff had proved his piir 
chase to be valid, and gave him a decree, 

The defendant appealed to the Judge of the district. He 
held that the Sudder Ameen had really tried the claim ad- 
vanced by the plaintiff, so that the suit, not having been 
brought within one year of the claim being disallowed, was 
barred, and he therefore dismissed the plaintiffs suit. Against 
the decision of the Judge, the yan appealed specially to the - 
High Court. 


Baboo Srinath Das for the appellant. 
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The judgment of the Court was delivered by ae 


AINSLIE, J.—The plaintiff in this suit is seeking to establish 
his right under two conveyances from Mussamat Bhikun in re- 
spect of a one-anna share of certain property. ° 

In the first Court he obtained a decree. "When the case was 
taken on appeal before the District Court, the Judge of that 
Court held that, inasmuch as the plaintiff had come in, in the 
course of an execution sult under section 246 of the Code of 
Civil Procedure, and had failed in his intervention, and had 
allowed more than twelve months to elapse before he commenced 
this suit, he was barred by limitation. 

In special appeal it has been contended, in the first place, that 
there was no investigation under section 246 of the Civil Pro- 
cedure Code; in the second place, that, supposing that there was 
an investigation under that section, even then limitation would not 
apply, inasmuch as the plaintiff is actually in possession; and, 
thirdly, that the sale under which the defendant claims was held 
under a decree of the Small Cause Court, which was in the 
form of a mortgage decree, and therefore one which that Court 
had no jurisdiction to make, and that the sale consequently was 
null and void. As to there having been no investigation, we 
find that an application was submitted by the plaintiff on the 
Ist August 1867, under section 246; that that application was 
registered, and the petitioner was ordered to produce evidence 
in support of his case, and the opposite party was called on to 
reply; and that on the 25th September of that year, partly with 
reference to the finding in a similar intervention on behalf of 
Mussamat Bhikun, but also because the intervenor had failed to 
produce any evidence in support of his claim, his application 
was dismissed.: This application having been dismissed on 
default, the order must be treated as of equal force with a find- 
ing on the merits after investigation. I now come to the next 
ground. Granting that there was an investigation under sec- 
tion 246, it is said that under the ruling in Lekht Prya Debi 
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v. Khyrulla Kazi (1), limitation will still not apply. On 


examining that case, however, 


(1) Before Mr. Justice Bayley and Mr. Justice 
E, Jackson. 


The th November 1870. 


LAKHT PRYA DEBI (PLAINTIFF) v, 
KHYRULLA KAZI AND ANOTHER 
(DEFENDANTS ).* . 


Baboo Iswar Chandra Chuckerbutly 
for the appellant. 


Baboo Khettranath Bose for the re- 
spondents. 


Tru facts of the case are fully stated 
in the judgment of the Court, which 
was delivered by 


JACKSON, J.—This was a suit 
brought by the plaintiff to establish 
her right in 18 bigas 44 katas -of 
lakhiraj lands, which were sold in exe- 
cution of a decree against her husband 
in the year 1868. The plaintiff alleged 
that the said land was purchased 
by her with her stridhan; ‘that she 
was always in posseasion of it; and that 
her husband had no connection what- 
ever with it. 

The defendant, the purchaser iu 
execution of that decree, in his first 
objection against the plaintiff's case, 
contended that the suit was barred by 
the Law of Limitation as contained in 
the final clause of section 246, Act 
VIL of 1859, viz., that, when the exe- 
cution proceedings were being carried 
on against her husband in the year 
1866, the plaintiff came in, and prefer- 
red a claim under section 246, object- 
ing to the sale of this particular land ; 
that her claim was heard and decided, 
and rejected in December 1866; and 
that she was bound to bring her suit to . 


it will be found that there is a 


establish her title to the land within 
one year of the date of the order, 
whereas she has allowed more than two 
years to elapse without doing any such 
thing. 

The first Court decided that the 
order passed under section 246 was no 
-bar to the plaintiff's suit, as the plain- 
tiff proved that, notwithstanding that 
order, she remained in possession down 
to the time of a subsequent sale in- 
August 1868 and ouster in July 1869, 
and also because the proceedings 
which took place in 1866 were not 
carried out -so as to reault in the sale 
of the land, but were struck off the file 
on default of the decree-holder to 
carry them on, and were subsequently 
revived: a second attachment was 
made, and a sale thereupon held. The 
first Court accordingly went into the 
merits of the case, found that the 
plaintiff purchased the property with 
her own stridhan, and that she was 

therefore entitled to a decree, 

The Subordinate Judge of Rung- 
pore has reversed that decision, and 
held that the plaintif was bound to 
bring the suit within one year of the 
decision under section 246. This spe- 
cial appeal has been brought on this 
point, and it is urged on two grounds: 
Jirstly, that the Court which decided 
the objection of the plaintiff under 
section 246 passed no order under 
that section ; that the decision did not 
refer to the question of possession, but 
solely went into the question of title, 
and that therefore it cannot be consi- 
dered to be an order within the mean- 
ing of that section ; and, secondly, that 
the proceedings In execution against 


* Special Appeal, No. 1870 of 1870, from a decree of the Subordinate Judge of Rung- 


pore, dated the 20th April 1870, reversing 
dated the 10th December 1869, 


a decroe of the Moonsiff of that district, 


- 


VOL. VIL] HIGH COURT. 


very material distinction between it and the present case, 
because it appears that in that case it was held that there had 
been no proper adjudication under section 246 on the question 
of possession, the only question which could be investigated 
under that section, Such investigation as had taken place had 
been directed to ascertain title, and was held not to be a proper 
investigation. 

But the third ground taken in special appeal appears to us to 
be good. The-decree under which the sale was held, by which 
the defendant became a purchaser of this property, was a decree 
of the Small Cause Court in a suit on a mortgage-bond; and 
the terms of the decree are that the defendant is to pay certain 
moneys to the plaintiff, or, that is, in default of his payment, the 
plaintiff is to recover the sum by the sale of the property 
pledged. . 

This was a decree which, when transferred to the Civil Court 
for execution against immoveable property, might have been 
rejected by the Court under section 288 of the Code of Civil 
Procedure. It was not so rejected; but as itis patent on the 
face of the deoree that the Small Cause Court had no jurisdic- 
tion to make it, and therefore that the Civil Court had no juris- 
diction to allow any sale to take place under it, I think that we 
must allow this ground of appeal now, and declare that the gale 
was made entirely without authority, and was a nullity. 


which objection was taken in the first 
instance, were notcarried out, but were 
struck off, and subsequently revived. 
No doubt, there is something peculiar 
in the case, but we think there is some 
force in the argument that there was 
no decision as to possession in the 
order passed on the plaintiff’s claim 
under section 246. Whether the plain- 
tiff was then able to prove that the 
property was purchased by her stri- 
dhan or not, if she had proved that 
she was in possession, the property 
could not be sold. Here it has been 
found by the first Court that she was 
in possession, and continued in posses- 


sion for two years and a half after the 
order was paased. ‘The order was not 
acted upon; the property was not then 
put up to sale; and under all the cir- 
cumstances of the case, we think that 
the plaintiff was not bound to sue 
within one year of the decision said 


to bea decision under section 246, but 


which in reality was no decision at all 
under that section. 

` We therefore set aside the decision 
of the Subordinate Judge, and remand 
the cose for trial on the, merits, The 
costs of this appeal will follow the 
result of the suit. 
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Accordingly we overrule the plea of limitation, and remand 


a VIDAN the case to the lower Appellate Court to be tried on the merits 


Y. 
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with reference to the above remarks, 
Appeal allowed. 


[EXTRAORDINARY ORIGINAL CRIMINAL] 


Before Mr. Justice Phear, Mr. Justice Macpherson, and Mr, Justice 
Mookerjee. 


THE QUEEN v. AMBER KHAN AND OTHERS. 


Letters Patent, 1868, cl. 29— Transfer of Criminal Case from Mofussil 
Court—Jurisdiction—Power of single Judge sitting on Original Side—24 
and 25 Vict, c. 104, 8. 18. 


On an application made for the transfer of a case from the’ Sessions Court at 
Patna for trial by the High Court at Calcutta, on the grounds, mainly, that all 
but one of the charges against the prisoners were for offences committed in 
Calcutta; that the selection of Patna as the place of trial was calculated to 
prejudice the prisoners; that the police at Patna were getting up the case 
against the prisoners by improper and illegal means; that by those means 
was created such a feeling of dread and Insecurity among witnesses and 
others in Patna as would prevent a fair trial from taking place there; that 
some of the witnesses for the defence, although willing to give evidence in 
Calcutta, refused to go to Patna to give evidence; and that many difficult 
points of law were likely to arise at the trial; but these allegations were 
denied by the affidavits filed in opposition to the application,—Held (Mac- 
pherson, J., doubting) the High Court had power under clause 29 of the Letters 
Patent to transfer the case for trial by itself. The Court, however, refused 
the application, on the ground that a sufficient case had not been made out 
for the exercise of the power of the Court. 

Per Panar, J.—A single Judge, sitting on tho original aide of the Court, 
has power to entertain an application for the removal of a criminal case from 
a Court in the mofussil to the High Court in the exercise of its extraordinary 
original criminal jurisdiction. 

Tux prisoners were charged with the offence of waging war, 
attempting to wage war, and abetting the waging of war against 
the Queen. The preliminary investigation had taken place 
before the Officiating Joint Magistrate of Patna, by whom they 
were committed to take their trial before the Sessions Judge of 
Patna.. The present proceedings arose out of an application 
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made by Mr. Ingram on behalf of two of the prisoners, Ameer 
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Khan and Hashmadad Khan, that their cases might be removed "= Queen 
from Patna and be tried by the High Court, Calcutta, in the Ager Krax. 


exercise of its extraordinary original criminal jurisdiction under 
clause 29 of the Letters Patent of 1865 (1). 


Mr. Ingram (Mr. Evans with him) based his application on 
the following grounds :— 

1. That the charges drawn up by the Magistrate were so 
vague and unsatisfactory that it was impossible for the prisoners 
to meet them. 

2. That the evidence consisted principally of the testimony 
of convicted parties or accomplices, and that many nice points 
would arise in the case as to the admission or rejection of evi- 
dence which would require the decision of an experienced Judge. 

3.. That many important questions of constitutional law 
would be raised, which a Civilian Judge, who in his legal training 
was not required to be informed on such subjects, would find 
difficult to solve. 

4, That Ameer Khan and Hashmadad Khan were, by reason 
of their residence in Calcutta up to the time of their arrest, 
entitled to be tried in Calcutta by jury, whereas the only Court 
for the trial of offences of this kind at Patna was the Judge 
and assessors. 

5. That it was necessary to produce certain documents for 
the defence which could only be obtained by the orders of the 
High Court. 

6. That the absence of any trained interpreters at Patna, 
and the ruling of the Magistrate that the employment of an 
interpreter was matter of grace and not of right, made it very 
doubtful whether competent interpreters would be allowed the 
prisoners in the Sessions Court. 


(1) Letters Patent, 1865, cl. 29.— nary investigation or trial of any cri- 


~ 


« And we do further ordain that the 
said High Court shall have power to 
direct the transfer of any criminal 
case or appeal from any Court to any 
other Court of equal or superior juris- 
diction and also to direct the prelimi- 


minal case by any officer or Court 
otherwise competent to investigate or 
try it, though such case belongs in 
ordinary course to the jurisdiction of 
some other officer or Court.” 
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7. That all but one of the charges in the indictment were 
for offences committed in Calcutta. 

8. That forty-nine witnesses for the defence were resident 
in Calcutta, and that it would be impossible for the greater 
number of the witnesses to attend at Patna. 

9. That the conduct of the Police respecting this case had 
caused such terror that many of the prisoners’ witnesses have 
refused to attend at Patna, though willing to give evidence in 
the High Court. . 

He referred, in support of the application, to the case of The 
Queen v. Nabadwip Chandra Goswami (1), as showing that the 
High Court has the power to transfer a criminal case to itself 
from the mofussil, and to Doucett v. Wise (2), as showing that 
the application for the transfer of a civil suit should be made on 
the Original Side of the High Court, and therefore by analogy 
should this application; and in support of his grounds he relied 
on several afiidavits, which also stated that ‘Ameer Khan 
and Hashmadad Chan had been, down to the time of their arrest 
in July 1869, residing in Calcutta; that Ameer Khan had been 
arrested without any warrant or proper authority ; that, on 10th 
January 1871, he had been discharged and told to leave the 
jail, but on his doing so he had been immediately re-arrested 
on a warrant of the Magistrate of Patna, on the present charges; 
that Hashmadad Khan had been arrested, on 14th July 1869, 
without any warrant or proper authority, and taken out of the 
local limits of the jurisdiction of the High Court, Calcutta ; 
that Mr. O’Kinealy, who had been appointed by Government to 
conduct the prosecution, was not a barrister, advocate, vakeel, 
or pleader in any Court in India; that many witnesses who 
could give evidence negativing that for the prosecution re- 
fused to do so at Patna from fear of the Government officials, 
and the Police were taking bribes from some persons for excusing 
them from giving evidence, and compelling other persons to 
give evidence against the prisoners by bribes and by imprison- 
ing them until they consented to do so, and by threats that if 
they did not give such evidence, or if they gave evidence on 


(1) 1B. LR, O. Gn, 16, (2) 11I. J, N.S, 94, 227. 
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behalf of the prisoners they would be arrested and charged with 
being Wahabees, whereby the Police had caused many persons to 
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abscond to Calcutta from fear; and had deterred others from 4*##8 Kuan. 


giving evidence on behalf of the prisoners, or from holding 
communication with the prisoners or their counsel and legal 
advisers; that upwards of one hundred prisoners who had been 
induced by these means to give evidence against the prisoners 
were confined in the house and compound of Mr, Reily at 
Patna under the charge of the Police; and that the conduct of 
the Police and other officials at Patna had produced such an 
influence on the minds of the native inhabitants of Patna that 
it was impossible that a fair trial could take place there. 


Parar, J. (after taking time to consider, on 21st April, 
made the following ordev),—You have, I think, made out a prima 
facie case in support of your application, at any rate so far 
as Ameer Khan is concerned,—that is, such & case as would ren- 
der itincumbent on the Court to issue a rule nist if there were 
any one against whom the rule could go. As I understand 
the matter, however, so far as the proceedings have yet gone, 
no one has appeared in the character of prosecutor with such 
sanction of or authority from Government, express or implied, 
as would make him the person whom I could rightly call upon 
to show cause, on behalf of the Crown, why the case should not 
be transferred to this Court for trial, and I need hardly say that 
there exists no officer who permanently represents the Crown for 
such a purpose as this. Nevertheless, it is eminently apparent that 
this is a case in which not only is the abstraction termed the Crown, 
as in all other criminal cases, the nominal prosecutor, but the 
Government is itself the active promoter of the proceedings. It is 
therefore abundantly clear, I think, that I ought not to take the 
step of removing the case, without affording the Government 
an opportunity of being heard against your application, if I can 
in any reasonably practicable mode do so. Now, in this Court 
the Advocate-General is always recognized in a special man- 
ner as the counsel and adviser of the Government in respect to 
both civil and criminal matters, and I believe that comparatively 
lately a gentleman has been appointed solicitor to the Govern- 
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Trx Queen Crown prosecutor within the local limits of the original criminal 


AxER KHAN, jurisdiction of the High Court. Having regard to these cir- 
cumstances, I think it will be an effective and convenient method 
of giving the Government an opportunity of appearing in this 
matter, that I should adjourn the further hearing of it until 
Monday next, and direct notice of the application and the ad- 
journment to be given at once both to the Advocate-General and 
to the Government solicitor. 


Notice of the application and adjournment was accordingly 
given. On April 22nd the Senior Government Pleader, on the 
appellate side of the Court, moved on the petition of the Govern- 
ment of Bengal, stating that Mr. Justice Phear was acting 
without jurisdiction in entertaining the application to transfer 
the case from Patna, and that such application should be heard 
by the particular Bench appointed under a rule of 12th Decem- 
ber 1870, to dispose of cases from the District of ‘Patna (1). 
(1) Before Mr. Justice Norman, Officiating that the order passed by the single 


Chief Justice, and Mr. Justice Loch. 
The 22nd April 1871. 
In THE MATTER OF THE PETITION OF THE 
GOVERNMENT or BENGAL. 
THE QUEEN v, AMEER KHAN AND 
OTHERS.* 

Baboo Annada Prasad Banerjee, the 
Senior Government Pleader, moved 
the High Court upon mn following 
petition :— 

“That it appears from the news- 
papers that application has been made 
to asingle Judge of the High Court on 
its Original Side to transfer a criminal 
case pending in the mofussil, and 
the Judge has assumed jurisdiction, 
and directed notice to be. given 
to the Advocate-General and to the 
Government Solicitor to show cause 
why the case should: not be removed 
from the Sessions Court at Patna to 
the High Court in its extraordinary 
criminal jurisdiction. 


“That your petitioner begs to submit - 


Judge on the Original Side is without 
jurisdiction, inasmuch as the Chief 
Justice has not determined under 
sections 13 and 14 of the Charter Act 
of 1861 by whom such applications in 
general, and this application in parti- 
cular, are to be heard; and, further, 
inasmuch as a particular Bench has 
been appointed under Resolution of 
12th December 1870 to hear criminal 
motions from the Patna District, that 
your petitioner therefore prays that 
your Lordships be pleased to pass such 
order as may seem to your Lordships 
meet and proper under the circum- 
stances of the case.” 


The judgment of the High Court 


` was delivered by 


Norman, J.—It appears to me quite ' 
plain that we have no power of inter- 
ference at present. The application 
on behalf of Ameer Khan is now pend- 
ing before Mr. Justice Phear, and 


* Motion No, 52 of 1871. 
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The application was heard by Norman, J. (Officiating Chief _ 187 

Justice,) and Loch, J., but they refused to make any order in 1#* Quex 

the matter. Animes Kuan. 
On 24th April the Advocate-General appeared before Mr. Jus- 

tice Phear on the notice which had been given of the applica- 

tion to transfer the case, and said he would, with the leave of 

the Court, make some observations with regard to the jurisdiction 

of which a Judge sitting on the Original Side of the Court had 

to entertain such an application. He referred to the application 

made on the Appellate Side before Norman and Loch, JJ., and 

the judgment thereon, and contended that a Judge so sitting had 

no such jurisdiction. [Paear, J.—I threw out a doubt when 

the application was first made to me as to whether this was 

the right side of the Court on which to make it. I had no 

doubt however of my power to entertain the application. If you 

now say I have not the power, I will hear you on that point.] 

The application should be made to the Appellate Side of the 

Court. Such applications have not been made on the Original 

Side. In The Queen v. Nabadwip Chandra Goswami (1), the appli- 

cation was apparently made on the Appellate Side of the Court. 

So in the case of Pogose v. Pogose (2). On the ground of conve- 

nience it is better that the Court in its original jurisdiction should 

not interfere with criminal matters in the mofussil. Section 13 of 

24 & 25 Vict., c. 104, gives power to the Court to make.rules for 

the exercise of the jurisdiction vested in the Court, and 

section 14 provides that the “Chief Justice’ shall decide what 

Judge shall sit alone and what Judges of the Court shall con- 

stitute the several Division Benches.” Under this power, dis- 


hos not been disposed of in any way. 
It may very well be that with reference 
to the 13th section of the 24 & 25 
Victoria, c. 104, to arule of this Court 
passed on the 28th May 1870, and the 
order for the distribution of business 
made on the 12th December 1870, a 
motion under the provisions of the 29th 
clause of the Charter to transfer a 
case pending before the Court of 


(1) 1 B. L. Rẹ O. Cr., 15. 


Sessions at Patna to any other Court 
shonld have been properly made before 
the 4th Bench of this Court on its 
appellate side, which hears motions in 
criminal matters relating to cases 
pending within the Patna District. 
But it seems to us that this matter 
will be properly considered by 
Mr, Justice Phear when it comes 
before him. 


(2) Unreported, 
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tricts have been fixed, and Division Benches appointed to hear 
cases from particular districts. See Rules for the Routine of Busi- 


` Asmer KEAN, negs, dated 26th January 1870 (1), and 12th December 1870 (2). 


-[PHear, J.—In civil cases is not the application to remove 


the suit made on the Original Side of the Court?] Different 
considerations apply in criminal cases. 


PuEAR,.J.—Assuming that this Court has the power, under 
the 29th clause of the Letters Patent, to transfer a case from a 
Criminal Court in ‘the mofussil to be tried before itself, I think 
this Bench is competent to entertain and adjudicate upon the 
application which Mr. Ingram has made. By virtue of the 13th 
section of the Charter Act, the Judges who sit alone, and the 
Division Courts, which are composed of two or more Judges 
under duly made arrangements of the Court, separately, in my 
opinion, exercise the jurisdiction of the whole Court; in other 
words, a single Judge so sitting, and a Division Bench go con- 
stituted, is, for the purposes of the work brought before it, the 
High Courtitself. Iapprehend that the object of the sub-division 
which is authorized by section 13 of the Charter Act is simply the 
more expeditious and effective despatch of the judicial business, 
And in furtherance of this object, the judicial work of the Court 
is apportioned not very precisely, by rule, among the different 


Benches, and no doubt the number of Judges who are to form 


each Bench is settled with due reference to the nature of the 
work which falls to the Bench ander that rule. This being so, 
it is undoubtedly clear, as I threw out when Mr. Ingram first 


- made his application, that no Bench ought to take work which 


does not fall within its allotted province. But I think the judi- 
cial validity of acts done by each Bench bond fide cannot depend 
upon whether or not the particular matter dealt with lies, with 
logical strictness, within the limits assigned to the Bench by 
rule of apportionment. Forif it were otherwise, it would always 
be open to a party bound by a decree of the High Court to 


question whether the Judge or Judges who passed it, although 


sitting as aregularly constituted Bench, were really possessed of i 


(1) 4 B, L. B., High Court Oir, 8. (2) 6 B. L. R, High Court Cir, 10. 
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the powers of the Court—a result never contemplated, Ishouldsay, 1871 
by the Legislature when it gave the power of distributing work T”! en 
under section 13 of the Charter Act. I suppose that it is incontest- Ameen Kuan, 
able that the Judge or Judges who in the ordinary course of busi- 
ness sit alone in this place on the original side of the Court, asitis 
termed, do so sit for the despatch of business, under a rule of 
Court; and it is for-the despatch of all judicial business, both civil 
and criminal, which rises out of or is connected with the local juris- 
diction of the Court over the town of Calcutta, except that part 
of course which is appellate in its nature, and excepting also 
the trials by jury at the Criminal Sessions. Almost all applica- 
tions in criminal matters, such as for writs of certiorart, whether 
to issue into the town or into the mofussil, for writs of habeas 
` corpus ad testificandum, and so on, are made to the Judge who is 
-gitting here for the discharge of the ordinary business on this 
“side of thé Court, and when made are heard and determined by 
him. There are also, I need hardly say, other special and impor- 
tant portions of the jurisdiction of the High Court which it is 
not necessary that I should now proceed to specify, and which 
are delegated by the High Court to the Judge who is sitting 
here for the disposal of the ordinary business of the Court. In 
truth, I imagine, it would be no easy task to include within any 
precisely defined line all that portion of work which ordinarily or 
by custom is taken up or disposed of by the Judge sitting here 
in the ordinary course. And therefore I think it would bea 
mischievous error to throw doubt on the power of any Bench 
sitting on this side of the Court for the disposal of ordinary 
business to take cognizance of and dispose of any particular 
matter, because it lay on the confines of the somewhat undefined 
area of ordinary practice. I cannot say that I have the smallest 
doubt of my authority and power, sitting here in the discharge 
of the ordinary business of the Court, to entertain and adjudi- 
cate on the application which Mr. Ingram has made. 

Whether it is convenient or entirely regular that I should 
do so, is altogether another question; and, at first, I doubted 
whether it would not be better that the application should 
bell: preferred to a Bench of the Court sitting on the other 
side. But, on consideration, I think this is not so, and that the 

32 
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1871 practice, so far as there is any practice to.guide me, is in favor 
Tae Queen yather of the application being made here than there. The object 
AxerR Koax. of Mr. Ingram’s application is to procure the removal of a 
criminal case into the High Court for trial. If the application, 
by whatever Bench, on whichever side, it be heard and deter- 
mined, should ultimately be granted, the case will come on, as a 
matter of course, to this side to be tried. It seems to me a priori 
right that the application should be made to this side, where the 
cause will have to be tried. There is no distinction between the 
Judges on one side of the Court and on the other, and indeed I 
believe that itis a fact that if this application were made to a Bench 
on the other side of the Court, it would according to the course 
of business come on to be heard by a Bench of which the senior 
Judge is a barrister; and, so far as the personal experience goes 
which I think the learned Advocate-General referred to, is more 
familiar with the work and practice on this side than with any of the 
elements which, he says, are required to be taken into considera- 
tion in matters arising out of a different state of things in the 
mofussil. So that, in truth, I think the Crown can hardly say 
that there are any substantial reasons why this application should 
be dealt with by a Bench sitting on that side of the Court, rather 
than by a Judge sitting on this side. It appears to me, more- 
over, that the considerations upon which the propriety or other- 
wise of removing the case to this side of the Court depends, 
may be presumed to be more likely to be better arrived at and 
dealt with on this side, where the case will have to be tried, 
than on the other; so that in my view this application in its 

nature falls properly to the business on this side. 

It ig distinguishable from an application to remove a criminal 
case from one Mofussil Court to another Mofussil Court, just in 
the same way as an application to remove a civil suit for trial 
to this Court is distinguishable from an application to remove 
the same suit to another Mofussil Court for trial; and that dig- 
tinction has been held a sufficient reason on the other side 
of the Court why a Bench on that side should not entertain 
such application. It seems to me that the reason is precisely 
the same in one instance as in the other. When the words of 
clause 29 of the Letters Patent-are construed so as to authorize 
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the removal of a criminal case from a Mofussil Court into this 1871 
Court, they become exactly parallel with the words of clause 13 Tas Quaun 
which authorizes the Court to remove a civil suit into this Auten Kman, 
Court. If, in one case, the side of the Court into which the 
cause is to be removed is the proper side to judge of the pro- 
priety of the application to remoye it, it seems to me it must 
be so in the other—Doucett v. Wise (1); and the course of prac- 
tice which rests on that case determines the matter beyond 
question as regards civil suits. It seems tome that I am only 
following the practice so laid down, by saying that this appli- 
cation belongs properly to the business on this side of the Court. 
A feeling of hesitation has ‘passed through my mind as to 
whether or not the Judge to whom on this side of the Court 
is assigned the duty of presiding at the Criminal Sessions is 
not the Judge who. ought to take such an application as this, 
in preference to the Judge who merely sits here for the 
despatch of ordinary business. But I think now that that hesi- 
tation. is not well grounded; at any rate that it ought not to 
induce me to deoline to hear this application, because no Judge 
has yet been appointed to take the next Criminal Sessions, and 
the particular appointment of the Chief Justice under which I 
took the criminal work of the last Sessions assigns to me the 
disposal of all criminal matters until another appointment is 
made. 
I think, therefore, that there is no good reason why I should 
stop the hearing at the present stage, and I have given my 
reasons at some length, because I think the matter of some 
' considerable importance. 


A rule nisi was then granted calling on Mr. O’Kinealy, who 
had been appointed and authorised by the Government to con- 
duct the prosecution in this case, to show cause why the case 
sltould not be transferred from the Court of the Sessions Judge 
of Patna to this Court, in its extraordinary original criminal 
jurisdiction; and on the application of the Advocate-General, 
who said he proposed arguing the question as to the power of 
the Court to transfer the case, as well as to oppose the appli- 


(1) 1 I. Jay N. 8,, 94, 227, 
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cation on the merits, an adjournment was granted to allow 


poe MEEN time for the prosecution to put in affidavits in opposition to those 
Aunse Kax. in support of the application. 


On 29th April a further petition was presented on behalf 
of Government, by the Government Pleader, to Norman, d., 
Officiating Chief Justice, Macpherson, J., and Mookerjee, J., 
praying that the proceedings in the application before Phear, J., 
should be stayed, and the question of law be tried before the 
full Court, under the powers given to the Court by section 15 


of the Charter Act, 24 & 26 Vict., c. 104 (1). 


(1) Before Mr. Justice Norman, Ofy. Chief 


Justice, Alr. Justice Macpherson, and Mr. 
Justices Mookerjes. 
The 29th April 1871. 

In THE MATTER OF THE PETITION OF THE 
GOVERNMENT OF BENGAL, 
THE QUEEN v AMERRE KHAN anp 

OTHERS. i 

Tus was a petition to the High 
Court on behalf of the Government of 
Bengal, as follows :-—~ 

“ An application was made to the 
Chief Justice ‘and Mr. Justice Loch, 
on Saturday last, representing that Mr. 
Justice Phear had assumed jurisdiction 
on an application for the transfer of a 
criminal case from Patna to Calcutta, 
and that such an application could only 
be heard by a Bench of the Court 
appointed under sections 18 and 14 of 
24 & 25 Vict., c. 104, under which the 
High Court is constituted. 

“ The Chief Justice and Mr. Justice 
Loch gaid that the matter was not in 
a stage in which they could interfere, 
although it might well be that, mder 
the rules of the Court already made, 
such an application should properly 
be heard by the 4th Bench of the 
Court, as appointed to hear motions 
in criminal matters relating to cases 
pending in the Patna District, and the 
Court added that this matter would 
properly be considered by Mr. Justice 
Phear. 


But the Court 


‘This opinion was mentioned to Mr. 
Justice Phear, and the Advocate- 
General was heard in opposition to the 
hearing of the spplication by the 
learned Judge; but the Judge decided 
the other way, and delivered judgment, 
the gist of which seems to be that 
the rules of Court apportioning the 
business cannot take away the inherent 
powers of every Judge to exercise the 
fall powers of the Court, but are mere 
indications of the most convenient 
course, and that in the present in- 
stance the most convenient course was 
that the application should be heard 
by himself sitting where he was. He 
accordingly directed notice to be 
served on Mr. O’Kinealy, who has 
hitherto conducted the case on the 
part of Government, to show cause 
why the case should not be trans- 
ferred from the Sessions Judge of 
Patna to the High Court for trial in 
its extraordinary original criminal 
jurisdiction. 

“ As it may be doubtful if an appeal 
will lie from Mr. Justice Phear’s deci- 
sion after a final order on the applica- 
tion has been passed, the Govern- 
ment wish to make it clear that it has 
neglected no means which the law may 
afford of obtaining a hearing before a 
Bench properly and conveniently con 
stituted. It is submitted that many 
powers for and-in excess of those of 
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held that Mr. Justice Phear as a Judge of the High Court 167! 
making an order in the Original Criminal Jurisdiction was not a Tae Queen 
Aca, Kua, 


Court subject to their control under section 16. 


On the 4th May, in reference to the hearing of the argument 
upon the rule, the following remarks were made by 


¢-PHEAR, J.— When the Advocate-General on the last occasion 
applied for the postponement of the rule, he stated that heintended 
to urge very strongly against the rule that the Court had not power 
to transfer from a Mofussil Court to itself a criminal case for trial. 
The point thus raised is manifestly one of the gravest impor- 
tance, and such as ought not I think to be determined by the 


the late Supreme Court, and some in 
excess of those of the late Sudder 
Court, for controlling. the administra- 
tion of justice in the country generally, 
were given to the High Court, as be- 
ing a Court combining the elements 
which formed the late Sudder and 
Supreme Courts; and the contention 
of the Government is that it was 
never intended to authorize the as- 
sumption of a single Judge sitting in 
the Original Jurisdiction to exercise 
those powers uncontrolled by, or it 
may be contrary to, the opinions of 
the Court at large. It should be sub- 
mitted that as a matter of fact the 
Judges who sit on the Original Juris- 
diction, in practice, belong to one only 
of the elements of which the com- 
bined Court is composed, and that the 
exercise of the power assumed by 
Mr. Justice Phear is contrary to the 
whole spirit and intention of the Acta 
and Oharters by which the Court is 
constituted. 


“ On these grounds the Government 


trust that the Court will take the ` 


question into consideration, both with 
reference to the matter pending before 
Mr. Justice Phear, and in order to 
guide the Judge of Patna, before 
whom the case is appointed to come 


on immediately, and in whose Court a 
host of witnesses are cited to appear, 
and pass such orders a8 may appear 
to be proper under the circumstances 
of the case.” * 


Baboos Annada Prasad Banerjee 
and Jaggadanand Mookerjee appeared 
in support of the petition. 


Nogman, J.—I am of opinion that 

e Court cannot interfere with 
Mr, Justice Phear’s decision in the 
case of Ameer Khan, unless that 
decision can be called in question in 
a formal and regular way. We have 
been asked to interpose our authority, 
which it is suggested that this Court 
possesses under section 15 of the 24 & 
25 Victoria, c. 104; but Mr. Jus- 
tice Phear, asa Judge of the High 
Court, making an order in the original 
criminal jurisdiction of that Court, is 
not a Court subject to our control 
under section 15. 


Macruenson, J.—I am of the same 
opinion. 


Mooxrrrsen, J.— I am of the same 
opinion 
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decision of a single Judge; and yet it seems to me more than 
doubtful, to say the least of it, whether under the terms of the 
Charter there would in this matter be an appeal as of right 
from the decision of a single Judge to the Court. Under these 
circumstances, I felt very anxious to be relieved of some 
portion of the responsibility which would attach to me in 
determining this question alone, and therefore I requested the 
Chief Justice to give me the assistance of other Judges sitting 
with me on the occasion when the rule should come on to be 
argued, if it could be afforded me without inconvenience to the 
general business of the Court. Also in this case the Govern- 
ment, in its capacity of prosecutor, for reasons which are not 
patent to me—fortunately there is no need that I should enquire 
into them—and in a manner which I venture to say was certainly 
irregular, has endeavoured, with considerable pertinacity, to set 
up the authority of one Division Bench of this Court against, 
and to the exclusion of, that of another Bench. I am quite sure 
that there is no Judge of the-Court who may be sitting on this 
Bench to-day and on another Bench to-morrow,—that there is no 
Judge who would wish in the particular Bench where he may 
happen to be sitting, to travel beyond the routine of work which 
properly belongs to that Bench; and I think it would be a deplor- 
able thing in this case, supposing that the High Court has the 
power to make an order transferring this case to itself for trial, 
that the order, whichever way directed, should be made in such a 
way as to leave it open to question afterwards, either by the 
prosecutor or the prisoners, whether it was passed by the right 
Judges, Now no one has, I believe, suggested that it would 
not be within the province of the Division Bench which takes 
civil and criminal business from the District of Patna to dispose 
properly of this application; and accordingly I, when I learned 
the course which the prosecutor was taking in this case, thought 
it right to signify my readiness to direct that the rule- should be 
returned to that particular Bench, if it would entertain it, instead 
of before myself alone. The Chief Justice has met both these 
points of difficulty by requesting the two Judges who at present 
constitute that particular Division Bench to sit with me on the 
hearing of this rule on Monday next, at the same time appoint« 


-~ 


~ 
`~ 
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ing me to be a member of that Bench. Accordingly, I desire 1871 

to say that the rule will be heard on Monday next by the fourth Trz Qumes 
Division Bench sitting here in this place, and constituted of Mr, Asser Kuam 
Justice Macpherson, Mr. Justice Mookerjee, and myself. 


On May 8th the rule was argued. 


The <Advocate-General and The Standing’ Counsel (Offg.) 
appeared to show cause against the rule. 


Mr. Ingram and My. Evans appeared in support of it. 


The rule as drawn up contained only the names of the pri- 
soners Ameer Khan and Hashmadad Khan, and the argument on 
the rule was confined to those two cases. 

The affidavits on behalf of the prosecution denied the allega- 
tions of attempting to procure evidence by bribes or threats, 
or that any illegal means or measures had been used or taken 
to procure evidence. The charges against the Police ‘and 
Government officials were totally denied, and were character- 
ized as being false and malicious statements got up for the 
purpose of weakening the effect of the evidence for the pro- 
secution. It was also denied that any means had been taken 
to prevent the prisoners or their witnesses from having full and 
free communication with their legal advisers. Mr, Reily stated 
that it was not true that about one hundred persons selected as 
witnesses for the prosecution had been confined in his house 
and compound under the charge of the Police; he stated that 
some of the witnesses for the prosecution were not residents of 
Patna and were allowed to live rent-free in his house at Patna, 
and the only surveillance the Police exercised over them was to 
avoid their being tampered with by persons who were trying to 
induce them not to give evidence against the prisoners. 


- The Advocate-General.—This Court has no power to transfer 
a criminal case which has been sent up to a Sessions Judge in 
the mofussil, and hear and determine the case before itself. 
Neither the Supreme Court nor the Sudder Dewanny possessed 
such power; the latter was merely a Court of Appeal, and 
as such had no power to hear the case itself. But the words 
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of clause 29 of the Letters Patent are very similar to, and identi- 
cal in meaning with, those of section 35 of the Criminal Proce- 
dure Code. The position of clause 29 with reference to the 
other clauses, shows that there was no intention of creating by 
it any extraordinary original criminal jurisdiction. - It comes 
under the heading Criminal Jurisdiction, and follows those sec- 
tions which provide for the exercise of appellate and provin- 
cial jurisdiction. Clause 24 provides for the extraordinary 
original criminal jurisdiction. The words of clause 29 are’ not 
apt words to express the intention to give such a new and special 


jurisdiction as removing a criminal case from the mofuasil. 


If such had been the intention of the Legislature, express words 
would have‘been made use of. The High Court in the exercise 
of its ordinary original jurisdiction is not a Court of equal or 
superior jurisdiction as meant by clause 29. Its constitution 
and mode of procedure are entirely different from those of a 
Courtt in the mofussil, and it has a distinct jurisdiction allotted 
to it. Where the Legislature did intend to confer the power on 
the High Court of removing a case from the mofussil, it was 
done in express words which left no doubt what power they 
were intended to give. See clause 13, which gives power to the 
High Court to transfer civil cases to itself. The absence of 
any.such words in clause 29 shows that thé Legislature intended 
to confer no such power with respect to criminal cases. If any 
clause gives the High Court such power, it would be clause 24; 


‘but that provides for a totally different procedure from the 


present. There some original proceedings are to be taken by 
the Advocate-General. Such proceedings have not been taken in 
this case; on the contrary, the prisoners have been committed to 
take their trial before the Sessions Judge of Patna; yet 
clause 24 is the only one giving extraordinary original ori- 
minal jurisdiction. [PHrar, J.—Clause 29 does give the High 


Court extraordinary original criminal jurisdiction over Courts’ 


in the mofussil;—so far it is adverse to you.] It does not 
give power to transfer cases to itself. No provision is made as 
to the procedure by which a case is to be tried if it were re- 
moved, which shows that the Legislature never intended to give 
power to remove cases; for when it gives power to exercise the 


~ 
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jurisdiction otherwise than in the ordinary places, the proce- 1871 
dure to be followed is specified—see clause 31. That procedure Tm! Quex 
would be now by Act XIII of 1865. But by that Act the only Azze Kuan 
cases to be tried in the High Court are for offences committed in 

the local jurisdiction, and offences by European British subjects, 

who may be tried as if they had committed offences in the jurisdic- 

tion. The procedure, therefore, if a case were transferred, would 

' be under the Criminal Procedure Code—see clause 38, Letters 

Patent. It could not be tried before a jury. It is said that this 

point has been decided against my contention, in the case of The 

` Queen v. Nabadwip Chandra Goswami (1); but that case came 

before the Court on a totally different state of facts. The - 
offence there had been committed in Calcutta. The question 

as to the power of the High Court to transfer cases to itself 

under clause 29 arose incidentally, and was not fully argued. 

It was not necessary for the determination of the case. There 

had been no order of the High Court directing the transfer of 

the case from Serampore. The Magistrate committed it without 

any order from the High Court; therefore that case by no means 
determines the question.. 


Mr. Ingram in support of the rule.—Clause 29, if its terms 
be literally construed, gives power to the High Court to remove 
-this case, Clause 29 gives larger powers than section 35 of the 
Criminal Procedure Code. Section 35 authorizes the Sudder 
Court to transfer a case “from a Criminal Court subordinate ` 
to its authority to any other such Criminal Court of equal or 
Superior jurisdiction.” In clause 29 the words are merely “ from 
any Court to any other Court of equal or superior jurisdiction.” 
The words “subordinate to its authority” are omitted. But even 
under section 35 the Court possessed power to transfer such 
a case as this, The latter part of the section gives power to 
the Sudder Court to order “ that any offence may be enquired 
into and determined in any district other than that in which it 
was committed.” Calcutta would come within the terms of that 
section as a district, if those terms are taken in connection with 


(1) 1 B. L. R., O. Cr, 16. 
33 
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1871 the interpretation of “ Magistrate” and “ District” given in 
Tum QUEEN sections 16 and 18 respectively. The object of clause 29 of 
Aueen Kuran, the Letters Patent was to remove all doubt on the subject 
i of the power of the High Court. Clause 24 confers the power 
to exercise extraordinary original criminal jurisdiction ; clause 29 
gives power to remove cases in the exercise of that power. 
The latter part of clause 24 in addition provides for the trial 
of certain cases the proceedings in which may be initiated by 

the Advocate-General. 
The Supreme Court had a limited power of aieka in 
criminal cases in the mofussil. See 53 George III, c. 155, 
sections 100, 103, 105, and 111. But the High Court has full 
powers for the exercise of that jurisdiction. If the High Court 
has not such power, the latter words of clause 24, “or by any 
Magistrate or other officer specially empowered,” &c., would give 
a Magistrate a power which was not possessed by the High Court. 
[The Advocate-General.—A Magistrate specially empowered 
only, not any Magistrate. PHEAR, J.—* Specially empowered” 
applies to both “ Magistrate” and “any other officer.”] The 
Court has always considered itself to possess the power, which 
we ask it to exercise in this case. In The Queen v. Rajhisto 
Mitter (1), and Pogose v. Pogose (1), rules were granted to show 
cause why those cases should not be removed to the High Court. 
Then there is the case of The Queen v. Nabadwip Chandra 
Goswami (2), in which the question distinctly arose and was 
` decided by Peacock, C.J., and Norman, and Markby, JJ.(3). If 


(1) Unreported. 

(2) 1B. L. R. O. Cr, 15. 

(3) Only two judgments are report- 
ed,—viz., that of Peacock, C.J., and 
Markby, J. Norman, J., is reported 
as having concurred. Macpherson, 
J., stated that, understanding from 
Norman, J., that he had delivered a 
separate judgment, he had caused 
search to be made, when the following 
was found : 


Nossan, J.—On the first question 


discussed, I entirely concur with the 
Chief Justice. I am glad that the 
decision has been based on no techni- 
cal point, but on the broad ground 
laid down by him. 

Every technical objection which the 
law allows the prisoner has been made 
in his favor, and it appears to me that 
these objections are entirely unfounded. 
I desire to guard myself against being 
supposed to allow that the . prisoner 
does not get the fall benefit of every 
exception. I agree with the first pro- 
position of Mr, Newmarch, that in 


$ 


\ 


we 
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this Court is a Court of “equal jurisdiction,” it has power to 
transfer this case to itself; and if it is one of “ superior jurisdic- T€ ma 
Anger KHAN, 


order to a valid conviction under Act 
XT of 1865, there must be'a valid 
charge,—that is, a charge by a Justice 
of the Peace, or a Magistrate having 
jurisdiction to prefer that charge. I 
also go with another proposition of 
Mr. Newmarch’s, that in this particu- 
lar case, supposing that Mr. Ryland 
acted as a Magistrate, and.not asa 
Justice of the Peace, it was essential 
that he should have been empowered 
by the High Court, under section 29 
of the Letters Patent, in order to give 
him, a Mofussil Magistrate, power to 
hold the preliminary investigation at 
Serampore of a charge against the 
prisoner, who had been arrested: in 
Calcutta for a crime alleged to have 
been committed in Calcutta. 

I am not prepared to say that the 
rule laid down in Knowlden v. The 
Queen (1) is sufficient to decide the 
case now before us. The marginal 
note of that case is as follows:— 
“ By the 22 & 23 Vict., cl. 17, s. 1, no 
bill of indictment for certain specified 
offences shall be presented or found 
by the grand jury, unless some one 
of certain conditions have been per- 
formed. Held, that it was not neces- 
sary that the performance of any of 
thege conditions should be averred on 
the face of the indictment, or proved 
before the petty jury.” On the argu- 
ment, the cases of Hollis v. Mar- 
shall (2) and The King v. Fraser (3) 
were cited for the defendant. Mr. 
Justice Blackburn pointed out that the 
grand jury had a general jurisdiction 
[though the statute had imposed 
certain restrictions on the general 
jurisdiction which they already had] 


(1) 88 L. J., M. C., 219. 
(2) 2 B. & N., 785. 
(8) 1 Moo. Cr. Ca, 407. 


to find the bill. And it is that fact 
which distinguishes Knowlden v. The 
Queen (1) from those above mentioned. 
In that case the indictment was pre- 
sented by an authority,—viz., the grand 
jury,—which had general jurisdiction. 
In the present cage, if the facts are as 
supposed by Mr. Newmarch, the 
charge was preferred by an officer 
not having jurisdiction, unless specially 
empowered by the order of the High 
Court, under the 29th section of the 
Charter, and therefore it would have 
been necessary, if thé matter were put 
in issue, to show that the Magistrate 
had such special powers, because with- 
out such evidence, it would appear 
that the charge was preferred by an 
officer not having jurisdiction. 

Apart from Act XIII of 1866, if 
the prisoner desired to take the objec- 
tion that the Magistrate had not been 
so empowered, I think he could not 
have done so on his trial, under the 
plea of not guilty. The objection doeg 
not show that no offence- had been 
committed of which this Court had 
jurisdiction, and therefore the case is 
not like that of The Kinloch’é (4). The 
offence was committed, and the prisoner 
arrested within the jurisdiction of this 
Court, and to such a case, the obser- 
vation of Lord Ellenborough, in The 
King v. Johnson (5), applies,—viz., 
the presumption ia, that “ nothing 
shall be intended to be out of the 
jurisdiction of superior Court of 
general jurisdiction, which is not al- 
leged, and shown to be so.” The 
King v. Johnson (5) shows that a plea 
to the jurisdiction would have been 
bad, because it would not, and could 


(4) Fosters Cr. C, 17-28, 
(5) 6 East, 601. 
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tion,” it has such power. It is submitted it is a Court of superior 


— 


not have shown any other tribunal 
before which the prisoner ought pro- 
perly to have been tried. 

Tt is said that the Crown was bound 
to prove, or was at least liable to be 
called on to prove, that an order had 
been made directing the transfer of 
the case for the preliminary investiga- 
tion. The 3rd section of Act XOL 
1865, provides, that “any Justice of the 
Peace or Magistrate who shall commit 


to custody or hold to bail any person 


for trial before the High Court, for an 
offence committed within the local 
limita of its ordinary original civil 
jurisdiction, shall, together with all 
examinations, &c., deliver to the Clerk 
of, the Crown a written instrument of 


charge, signed by him, stating for what. 


offence such person is committed for 
trial.” The 4th section.empowers the 
Clerk of the Crown to consider, and, 
if necessary, to amend the charge, and 
directs that the charge, with any such 
amendment, is to be recorded. The 
6th section enacts, that “upon charges 
. B0 recorded as aforesaid, persons com- 
mitted to custody or held to bail, shall 
be deemed to have been brought before 
the High Court in due course of law, 
shall be arraigned at suit of the Crown, 
and the verdict recorded thereon.” 
`The effect of this 6th section is 
that, if a person is committed for trial 
before the High Court for an offence 
committed, or which was by law so 
dealt with as if it had been commit- 
` ted, within the local limits by any Ma- 
gistrate, the charge is to be deemed 
to have been brought before the High 
Court in due course of law. It fol- 
lows, that if, in a particular case, any 
special order of the High Court is 
necessary to empower the Magistrate 
to hold the investigation, it must be 


The inconvenience which #vould result if it were 


presumed for the purposes of the trial 
that such preliminary order was duly 
made, Theduty of the Court in denl- 
ing with a charge so recorded is clearly 
prescribed in the 6th section. The 
prisoner is to be arraigned, and the 
verdict recorded upon the charge. 
It does not follow that the prisoner 
has no remedy, if there were no such 
order. No doubt, if a charge by a 
Magistrate, not having any jurisdiction, 
is sent up, the prisoner can question 
it; but that apparently must be by 
motion to quash the charge, before 
the trial, or by error in fact, after the 
verdict. I think the Crown was not 
bound to give evidence of the order, 
and that the learned Judge was not 
bound to receive the evidence. The 
prisoner was arraigned, and the verdict 
given os directed by the 6th section, 
and the learned Judge was right in 
accepting and recording the verdict 
as the case stood. ` 

As to arrest of judgment, I think 
that there was not any ground for 
moving in arrest of judgment, because 
the matter alleged to be error does 
not appear on the face of the record. 
No injury has been sustained by the 
prisoner. We are not bound to go 
into facts, because, as the 6th section 
raises prima facie presumption of the 
regularity of the charge, it was for 
the prisoner io rebut it, and show 
that the charge was not rightly insti- 
tuted, and he has not done so. Butif 
we do go into the facts, there is suffi- 
cient proof by evidence under the 
hand of tho Registrar, an officer of 
the Couri, that an order was made di- 
recting that the preliminary enquiry 
should take place before the Magis- 
trate of Serampore. 

It has been urged that clause 29 of 
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to` be ‘held that the Court had not this power must be looked to. 
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When part’ of an offence is committed in Calcutta, and part T=E STREN 
elsewhere, it seems only reasonable to súppose that power AxEER Kar, 


exists to have the trial for the whole offence to take place in 
Calcutta. See the instance given by Peacock, C.J.,in The Queen: 
v. Nabadwip Chandra Goswami (1). Why should the Court 
have a greater power with régard to civil cases than criminal? 


Mr. Evans on the same side.— The Supreme Court had power 
to bring up proceedings from the Courts of the Justices of the 


Peace by certiorari. It had the same power as the Court of. 


Queen’s Bench, where it had power at all—Archbold’s Criminal 
Practice, page 88, and cases there cited. 
had not universal power, for there were Courts with which it had 
nothing to do, as the Sudder Dewanny and the Courts under it ; 
- but where it had judicial power at all, that power was a sovereign 
power. When the Courts were amalgamated, such power 
was not taken away or diminished.’ It is only reasonable to 
suppose that the High Court has the powers which were pos- 


The Supreme Court, 


sessed by the Supreme and Sudder Courts, and among them 


the Letters Patent does not give to the 

High Court power to give such a 

direction as to the preliminary inves- 

tigation, The first branch of that 

clause refers to the transfer of criminal 

cases and appeals; the second branch 

empowers the Court to give directions 

as to holding preliminary investiga- 

tion. (His Lordship read the clause in 

question). I, know of no conceivable 

reason why the words “any officer 

or Court” should have the restricted 
sense contended for by Mr. Newmarch. 

His contention even as to the first 

branch, it, seems to me, entirely failed. 

- The result is that, in my judgment,e 
whether Mr. Ryland was a Justice of 
the Peace or not, there is no reason 

for alleging that he was not an officer 

competent to prefer the charge, and 

on that ground, I think the conviction 

wholly unassailable. 


(1) 1B. L. R., 


Upon the point, whether we can 
take judicial notice that Mr. Ryland 
is & Justice of the Peace for Bengal, 
Behar, and Orissa, our records show 
that he is so. He is an officer of the 
Court, subject to it, and constantly 
committing prisoners for trial to the 
Court. Before we receive such charges, 
are we to enquire aad take evidence 
whether he has received a commission 
or not? His commission is now in 
Court, under the Seal of the Court, 
and the signature of the Chief Justice.. 

It seems to me plain, that we can- 
not but recognize our own records 
and acts, and our own Subordinate 
Magistrates, Mr.- Ryland professed. 
to act asa Magistrate. I think in so 
doing he acted rightly, and I do not 
rest my. judgment on the ground that 
he was also a Justice of thé Peace 
for Bengal, Behar, and Orissa. 


O. Cr, 16. 
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the power to transfer cases by some process analogous to the 
writ of certiorari, Such power, it is submitted, is given by 
clause 29. There is nothing adverse to this to be inferred from 
the position of clause 29; the clause must be placed somewhere, 
and no principle of arrangement seems to be violated by its 
present position: besides, viewing it as a clause intended to 
give general powers of transfer in criminal cases, it comes 
naturally at the end of the various clauses providing for 
the exercise of original criminal, extraordinary original cri- 
minal, and appellate criminal jurisdiction. There is nothing 
in the terms of the clause against this construction, and when 
compared with section 35 of the Code of Criminal Procedure, 
it appears that by clause 29 the Legislature intended to give 
enlarged powers. By Zhe Queen v. Nabadwip Chandra Gos- 
wami (1), it has been decided that the Court has the power. 
If the argument of the other side is correct with regard to that 
decision, a Magistrate in the mofussil would have power to hold 
a preliminary investigation in respect of an offence committed 
within the local limits of the criminal jurisdiction of the High 
Court, while the High Court would be unable to transfer a case 
from the Court of a Magistrate in the mofuasil to the Court sit- 
ting within the limits of the local jurisdiction, The High 
Court possesses power to transfer civil cases,—why should it not 
have the same power with respect to criminal cases? A greater 
power is given with respect to criminal cases by clause 24 


' than with respect to civil cases by clause 13. The latter clause 


gives no power to institute in the High Court o civil suit 
originally cognizable by a Mofussil Court; but the former 
gives such a power as regards criminal cases. As to the proce- 
dure when the case has been transferred, it is submitted that 
clause 23 would regulate it, by which the Court has power 
sin the exercise of its ordinary original criminal jurisdiction 
to try all persons brought before itin due course of law.” 
[PHEAR, J.—There is a difference in your favor in the terms 
of clause 38 in the Letters Patent of 1862 and clause 38 of the 
Letters Patent of 1865. Under the Letters Patent of 1862, such 
a case a8 the present, if transferred to the High Court, would 
(1) 1 B. L. R, O, Gr, 15. 
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have had to be tried by the Criminal Procedure Code. But by 
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the Letters Patent of 1865 the procedure in such a case as thig Tre Quzex 
would be “ regulated by the procedure and practice which was Aurea Kuan, 


in use in the said High Court immediately before the publication 
- of these presents.”] Itis submitted that the power to transfer 
clearly exists. It is not unreasonable to suppose that the High 
Court, having power to tranafer cases from one inferior Court to 
another, has power also to transfer them to itself, the highest 
Court. 

The Court reserved its decision upon this point, 


The Advocate-General then showed cause against the rule on 
the merits. He wentéimto the affidavits which had been filed on 
behalf of the prisoners, and read those in reply of Mr. Wilkins, 
Superintendent of Police, Bhagulpore; Ishriprasad, a Deputy 
Magistrate on special duty at Patna; Mr. Reily, Superintend- 
ent of Police in Bengal; Ahmed Ali, Sub-Inspector of Police 
at Bhagulpore; Alizuma Khan, Inspector of Police at Patna; 
Nabakrishna Ghose, Inspector of Police; Tarini Charan Mitter, 
Deputy Magistrate of Hooghly; and Mr. Chauntrell, Govern- 
ment Solicitor;—filed on behalf of -the Crown. He referred to 
the case of Rex v. Brisac (1) as an authority that it was 
immaterial where the conspiracy was alleged to be, and that the 
indictment could be laid against the prisoners at any place in 
which overt acts had been committed; and contended that this 
was not a proper case for the exercise of the power of the Court 
to transfer cases, if it should be held that they possessed that 
power. . 


Mr. Ingram, in support of the rule, went through the affi- 
dayits: on ‘both sides. at considerable length, and contended that 
the case was a proper one to be transferred and tried in the 
High Court on the grounds urged in support of the original 
application. 

He cited the following cases to show the practice of the Eng- 
lish Courts in granting writs of certiorari, and in what cases and 
for what reasons cases were transferred: Rer v. Cowle(2); Rex 


(1) 4 East, 171. (2) 2 Burr., 862, 
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v. Lewis (1); Rex v. Wartnaby (2); Reg. v. Josephs (3); 
Reg. v. Heywood (4); 2 Bute’s Crown Practice, pages 48, 
49, 61, 54, 55, and 64, and cases there cited; Zhe Queen v. 
Palmer (5); Reg. v. Bell (6); The Queen v. Jeffs (7). | The 
Advocate-General referred to Rex v. Holden (8), where, 
although the writ was granted, it was rendered nugatory. | 


On 11th May the following judgments were delivered :— 


Punrar, J.—The two prisoners on whose behalf the present 
application to this Court is made are now awaiting their trial 
before the Sessions Court at Patna on various charges which the 


Joint Magistrate at Patna, after duly Holding a preliminary - . 


investigation, has preferred against them; in other words, the 
cases of the prisoners are criminal cases pending for trial at the 
Sessions Court at Patna, and the object of the application is to 
obtain the transfer of the case from the Sessions Court to this 
Court for trial, l 

The transfer is sought under the provisions of clause 29 of the 
Letters Patent of this Court (reads). 

The learned Advocate-General, on behalf of the prosecution, 
in the first place, urges that this clause (29) does not confer on the 
Court the-power to make such a transfer as this. The Advocate- 
General, as I understand his argument, urges that this Court, 
in its character of a Court exercising criminal jurisdiction over 
the Town of Calcutta, is a distinct Court, sui generis, and is not 
so related to the Criminal Courts of the mofussil as to fall 
within the scope of the words of clause 29, “any other Court of 


equal or superior jurisdiction.” It appears to me that we can- 


not give effect to this argument without sanctioning a distiiction 
of parts in the High Court which has no reality, and thus 
giving currency to an error which may become fertile in mis- 
chievous results, The High Court is endowed with extensive, 


(1) 4 Burr, 2486. (5) 5 E. & B., 1024, 


(2) 2A. & E. 435. (6) 3 Cox, Cr. C., 287. 
(3) 8 Dowl., 128. ; (7) 9 Jur., 580, l 


(4) 4 Jar., 418. (8) 2 Nev, & Man., 167. 
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I may say, oxalted jurisdiction, embracing in its ambit various 1871 
subjects or topics, and described in the Letters Patent under Tre QUEEN 
various heads. The Judges of whom the Court ‘is composed Axer Kuax. 
are numerous, and the Legislature has empowered the Court by 
its own rules (I am now quoting section 13 of the Charter Act) 
to “provide for the exercise, by one or more Judges, or by 
Division Courts constituted by two or more Judges of the said 
High Court, of the original and appellate jurisdiction vested in 
such Court, in such manner as may appear to such Court to be 
convenient for the due administration of justice.” The Court 
has availed itself of this power, and does exercise its power as 
we know, by single Judges, and Division Courts consisting of 
' two or more Judges. The rules of the Court by which this is 
done are perhaps little systematic, and certainly have not been 
framed with any view to the-particular point upon which the 
present objection depends. It is not necessary for me now to 
discuss those rules, and I do not now propose in any way to 
review them. Nothing in them, however, as I understand them, 
gives favor to the present contention; for that would require 
that the effect of the rule should be to confer on each particular 
Bench of this Court a portion only of the jurisdiction of this 
Court. And it seems to me that there are only two ways in 
which this could be done,—namely, either by deputing to each 
Bench a portion of jurisdiction by express words of limitation, 
or by assigning to it work locally or otherwise defined, and 
delegating to it only so much and such limited jurisdiction as 
may be needed for that work. Now, assuredly the rules bear- 
ing,on this matter have never been understood as operating in 
either of these directions. It is within our daily experience 
that a Division Bench of the Court, whose work is defined by 
local limits, takes up and disposes of work which in the same way 
belongs to another Bench. Andin many other modes work is 
being constantly done without question, which, I apprehend, : 
would be without authority and legal efficacy if the view which 
has been contended for before us were correct. And see what the 
result would be. The High Court rarely sits asa whole. Only 
once in the whole course of my experience hasit doneso. The 
result would be that, instead of one High Court, we should 

34 
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have a group of Courts; eacli of imperfect and ill-defined limited 


Tus pea jurisdiction. This I think would offer every sort of opportunity for 
Asen KWAN. uncertainty, whether or not any particular matter of litigation had 


been decided by competent authority. This would be a wretched 
state of things, ind one not likely to have been intended, but 
rather, I should sdy; very foreign to the mind of the Legislature 
which dmalgamated the Sudder and Supreme Courts. And I ` 
think there is nothing in the words of section 13 of the Charter 
Act which would warrant stich a limited deputation of juris- 
diction to a Division Court in this fashion. I neèd not now say 
anything as to the distribution of work and as to the disposal by 
the Division Benclies of the biasiness which is actually brought 
befote them, but I come, without any sort of hesitation, to the 
conclusion that this Court, when engaged in administering 
criminal justite within the District of Calcutta under its or- 
dindry criminal jurisdiction, is none other than the High 
Court itself, It ‘is the High Court discharging one of its pro- 
per functions; it is not merely the High Court in some, to me 
not very coticeivable, inferior capacity. If this be so, the appli- 
catich to remove this criminal case from the Sessions Court at 
Patna into this Court to be tried by virtue of its criminal 
jurisdiction, seems to mie to be an application made precisely 
within the words of cldusé 29. As regards the Sessions Court 
at Patna, the High Court is unquestionably a Court of superior 
jurisdiction: Why; then, are we to say that we have not the 
power under that section to make the transfer which is sought? 

In the first place; the Advocate-General says that supposing 
the words of clause 29 are large enough to comprehend this 
Court; yet the situation of the section relatively to other sec- 
tions is such that it cannot be reasonably supposed that those 
words were intended to have the fullest signification. I thought 
that there was considerable force in Mr. Evang’ answer to this 
objection; and a closer survey of the Letters Patent makes that 
answer more forcible than it appeared at first sight, because I 
think it very apparent that the different clauses of the Letters 
Patént have been very inartistically framed and put together, 
and in truth that the Letters were drawn without any great 
completeness of purpose. 


we 
« 
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But I am not even prepared to take the view that the clause 1871 
authorizing the transfer of a criminal case into this Court 18 Quzex 
would be inaptly placed in the position which clause 29 occu- Annee Kuan, 
pies. By the nature of the Advocate-General’s argument, he 
- admits that the clause is rightly placed for the purpose of giving 
power to this Court to transfer cases from one local District 
Court to another District Court. If that be so, I see nothing 
inapt in including in the same section a power to transfer to this 
Court. If the power to transfer to this Court is needed at all, 
it is needed for reasons, amongst others, which would render it 
right and proper to transfer cases from one local Court to 
another, | 

If, to take an instance, such reasons existed for the transfer 
from the District of the 24-Pergunnas into another district, why 
should the power to transfer it into this district for those reasons . 
be absent? It seems-to me to be quite unintelligible, for 
instance, to take the case given by the late Chief Justice in the 
case of The Queen v. Nabadwip Chandra Goswami (1), that 
this Court should have the power of transferring the trial of 
criminal cases from the Court of the 24~Pergunnas to any other 
district of Bengal upon grounds of convenience, if convenience 
existed, and yet should not have the same power to remove the case 
into this Court across Circular Road even though the reasons of 
convenience were ten-fold stronger. It appears to me that there 
are large classes of cases in which the transfer of criminal trials 
to this Court might require to be made upon grounds exactly 
similar to those which would justify the transfer from one 
Mofussil Court to another. And if so, it does not seem strange 
that the power to transfer a case into this Court should be included 
in the same clause as that which gives the power to transfer 
cases from one Court into another. But then it was urged that 
clause 13 of the Letters Patent does give express power to 
remove a civil case from a Mofussil Civil Court to this Court 
for trial, in words altogether beyond any possible misapprehen- 
sion. If, therefore, the framers of the Letters Patent intended 
this Court to possess the like power of removing a criminal 


(1) 1B. L. Ru O. Cr, 16. 
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case, why did not they say so with equal precision and express- 
ness ? 

I am not sure that if there were nothing in the Letters Patent 
to qualify this argument, it ought to be allowed to out down 
the natural operation of the words of clause 29. The power which 
is given to us in clause 29, whatever may be its proper extent, 
is unquestionably remedial in its nature; and I am disposed to 
think that this Court, the hichest Court in this presidency, ought 
not to decline a remedial power which the words of its Letters 
Patent apparently give it, without the strongest possible grounds 
for thinking that these words were not intended to mean what they 
apparently do mean. But there is much in the Letters Patent, or 
perhaps I ought to say omitted from the Letters Patent, which 
leads me to think that any argument drawn from the existence of 
clause 13 must be taken with very great qualification. Clause 13 
provides for but one portion of the civil jurisdiction as compared 
with the other portions of the criminal jurisdiction which is 
dealt with by clause 29. Clause 13 is confined only to remoy- 
ing civil suits for trial; clause 29, in one comprehensive set of 
words, provides for the transfer of criminal cases from district 
to district, including, if the words are to be taken in their apparent 
sense, removal to this Court, and further gives powers to this Court 
to direct preliminary investigations—in other words, the insti- 
tution of criminal suits—in any district. The sections, therefore, 
do not in my opinion admit of being closely compared. And, 
further, that which is left out of clause 13, and does not appear 
anywhere else in the Letters Patent, is nevertheless taken to be 
a power belonging to this Court, and to lie within its jurisdic- 
tion,—I mean the power to transfer civil cases from one District 
Court to another. This Court obtains that power under the 
general representation which it, so to speak, makes to the Sudder 
Court, and the power was given to the Sudder Court by the 
Civil Procedure Code; so that clause 13 and the Letters Patent 
are very defective if it were intended that all our powers should 
be found in the Letters Patent-—defective, that is, as regards 
civil matters in an important particular which is supplied by 
clause 29 with regard to criminal matters. Or else, that which is 
put into clause 29 with regard to criminal matters is there of 


VOL. VIL] HIGH COURT. 


design. If the one is a defect due to inattention of the framers 


1871 


267 


of the Letters Patent, the value and weight of the argument 1% Qosen 
from clause 13, which dépends altogether upon a supposition Arena Kuan. 


of the completeness of the Letters Patent, is very materially 
qualified. And if that which is inserted in clause 29 is put there 
intentionally, it is,very important to observe that clause 29 is a 
reproduction of section 35 of the Criminal Procedure Code with a 
certain omission. So it stands thus, that the framers of the 
Letters Patent did not think it desirable to put into the Letters 
the enactment relating to the transfer of civil suits, thinking it 
sufficient where it stood in the Civil Procedure Code; but at 
the same time thought it proper to bring the corresponding 
enactment from the Criminal Procedure Code into the Letters 
Patent, making an alteration in it while they did so. And if that 
be the true version of what took place, the alteration is surely 
very significant. Section 35 says:— 

“It shall be competent to the Sudder Court to order the 
transfer of any criminal case or appeal from a Criminal Court 
subordinate to its authority, to any other such Criminal Court 
of equal or superior jurisdiction, or to order that any offence 
shall be enquired into or determined in any District, or division 
of a District, other than that in which the offence shall have 
been committed, whenever it shall appear to such Sudder Court 
that such order will promote the ends of justice, or tend to the 
general convenience of the parties or witnesses.” 

The clause, as it appears in the Letters Patent, does not con- 
tain the words “subordinate to its authority” in the first part, or 
the word “such” in the latter part. Had these words been 
contained, they would have excluded this Court from the category 
of superior Courts referred to in clause 29, and therefore the 
reasonable inference from the omission of them is that this Court 
was not intended to be excluded. 

It is no doubt singular that, if clause 29 of the Letters Patent 
does confer the general power which I think it does, section 24 
should have been put into the Letters Patent, inasmuch as it 
appears to be little other than a particular instance of that 
general power. There are, however, provisions even in that 
section which under a nice discrimination might possibly 
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1871 distinguish the power there given, and prevent it from being: 
Taz Qosen strictly such a particular case as that to which I have referred. 
Armur Kuan. However this may be, having regard to the want of completeness 
of drafting which certainly is manifested in the Letters Patent, 
I do not think that even the presence of such a provision as that 
of clause 24 should be allowed much weight in the argument 

which I have already dwelt upon at some considerable length. 


' And, lastly, we have the express opinion of the late Chief 
Justice, the present Officiating Chief Justice, and Mr. Justice 
Markby, in The Queen v. Nabadwip Chandra Goswami (1), all 
concurring in laying down that this Court does, under clause 29, 
possess the jurisdiction which is now invoked by Mr. Ingram’s 
chent. I thought it necessary at this length to give the reasons 
which have led me to concur in the opinion of these three 
Judges, because the question whether or not this Court possesses 
the power is one, I apprehend, of the greatest importance to the 
administration of justice in Bengal. 

I come now to the facts upon which this application is made. 
The principal grounds upon which the application is based seem 
to me to be shortly these, namely :— 


l. That in substance all the numerous charges preferred 
against the prisoners are allegations of criminal acts and con- 
duct committed and exhibited at Calcutta, not at Patna. 


2. That the course of the prosecution, whether intentionally 
or not, has been unfair, and that the selection of Patna as its 
place is certainly calculated to prejudice the prisoners. 


3. That the case against the prisoners has been, and is being, 
put together by an organized set of Police agents who have had 
thelr quarters at Patna, and are using improper and illegal 
means to attain their object. . 


4. That the effect of the proceedings of this Police agency is 
‘to create at Patna such a feeling of dread and insecurity among 
persons likely to be called upon to give testimony there in the 
matter, as will prevent a trial held in that place from being fair, 
impartial, and satisfactory. 


(1) 1B. L. Rọ O. Cr, 14, 
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5. That several of the material witnesses for the defence 1871 | 
refuse to go to Patna to give evidence. l TEHE QUEEN 

6. That difficult points of law are likely to arise at the trial. Anne KHAN, 

These taken together did appear to me to afford very sufficient 
cause why the trial- should be held in the superior Court at 
Calcutta, rather than the Sessions Court at Patna, and as the 
affidavits filed by the applicants were undoubtedly strong 
enough to make out these grounds prima facie, the rule was 
issued by this Court. 

In answer to this rule the prosecutor has filed affidavits deny- 
ing to a very great extent the statements of the applicants relative 
to the conduct of the prosecutor and behaviour of the Police. 
I do not think it right that we should express anything in the 
shape of a judicial decision on the many issues of fact thus raised 
between the parties, or compare the relative truthfulness of the 
different deponents, on the one side and on the other, because we 
can hardly do this without the risk of giving rise unnecessarily to 
possible cause for prejudice at the ultimate trial. It seems to me 

sufficient now to say—to state very generally—that I have con- 
sidered the affidavits on both sides with the gravest anxiety. I 
am very sensible of the weight which must of need be attached 
to the forcible arguments employed by Mr. Ingram, and I feel 
much the absence of former decisions upon the point, which 
might in so grave a matter as this afford a valuable guide to the 
proper decision of this Court. It appears to me that instances 
drawn from the practice of the Court of Queen’s Bench in 
England with reference to the granting or withholding writs of 
o certiorari to bring up an indictment from an inferior Court are 
not near enough—not nearly parallel enough—to this case, 
to afford us any real assistance in forming our judgment. In 
England, all criminal trials, except trials for small offences under 
summary procedure, are effected by jury—by a jury which 
I may say is drawn somewhat promiscuously from a not very 
high class of the population. ‘There is, therefore, some risk that 
, the impartiality of the tribunal so constituted should be affected 
by existing causes of popular feeling or excitement bearing on 
the matter to be tried. And then the verdict of this body is 
final without appeal. Any risk of miscarriage of this kind, by 
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such a tribunal, if it is to be prevented at all, can only be pre- 
vented by removal to a better or less prejudiced tribunal for trial. 
Hence a comparatively small cause may possibly be found 
inducing the Court of Queen’s Bench to remove criminal cases in 
England which might not be sufficient to render a removal neces- 
sary or justifiable under a different kind of procedure. 

In the present case, the prisoners will be tried at Patna by a 
Judge assisted by Assessors of intelligence, and of respectable 
independent social position, and an appeal from the decision of 
the Sessions Court will lie to this Court, both upon fact and 
law. Bearing this in mind, I think the affidavits put in on 
behalf of the prosecution do appear so far to displace the case set + 
up before us by the applicants, as to remove the grounds for 
supposing that they will not have s fair and impartial trial at 
Patna, 

There remains; perhaps, on the face of these affidavits them- 
selves, enough to indicate that there has been a long-continued 
and zealous activity on the part of the Police in procuring 
witnesses in support of the prosecution, such as may not possibly 
be without an effect upon the character of the evidence upon 
which the Sessions Court will have to act. But although for 
this reason more than common care will be required for the 
proper trial of the case, I do not see in it sufficient cause to 
justify our coming to the conclusion that the Sessions Court 
at Patna is not competent to exercise the requisite care. 

Finally, it appears to me that itis not likely that points of 
law will arise in the course of this trial such as the Sessions 
Court cannot satisfactorily deal with ; and in saying this I bear 
in mind that should the Sessions Court by any misfortuné err in 
this matter, the error can be set right afterwards iv this Court. 

On the whole, then, I think that the applicants have failed to 
show to this Court that it is necessary to promote the ends of 
justice that the removal asked for should be ordered. 


MACPHERSON, J.—The questions to be decided on this rule 
are, whether the High Court has power to order this case to be 
transferred to itself for trial; and whether, if this Court has the 
power, it ought to exercise it in this particular case. 
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I confess I think that there is great force in the argument of 1871 
the Advocate-General, as to the power of transferring criminal TEE Quzex 
cases to this Court from, a Court in the mofussil: and it may Asan Kuay, 
be that if the matter were res integra, I should have adopted 
the view for which he contends. I am, however, unable to 
discover. anything which actually excludes that interpretation 
of clause 29 of the Letters Patent, which gives this Court 
power to transfer cases to be tried by itself in the exercise of 
its original criminal jurisdiction. Indeed, I must admit that 
on a perfectly fair, reasonable, and unstrained reading of the 
words used, they do bear that interpretation. 

This being so, I find that a Court consisting of three Judges 
(Peacock, C.J., and Norman and Markby, JJ.) have held 
expressly that the High Court has power to transfer a criminal 
case to itself. This was in the case of The Queen v. Nabadwip 
Chandra Goswami (1), decided in April 1868 ; and the decision 
was given after formal argument of the question, though the 
judgment of one at least of the learned Judges turned more 
_ especially upon another point. 

Under these circumstances, I am not prepared to say that 
I differ from my learned colleagues who now are clearly of 
opinion that clause 29 does confer this power on the Court. 

At the same time, I must add that I think that the language 

of clause 29 is ambiguous, and might fairly have been construed ` 
in the more restricted sense which the Advocate-General would 

put upon it, and which the position of clause 29 in the Letters 
Patent, and the provisions of certain other sections of the 
Letters, would seem to indicate that the framers of the Letters 
Patent intended should be put upon it. 

I concur in the opinion that sufficient grounds have not been 
made out to justify the High Court in transferring this case 
for trial before itself in Calcutta. 

The cases referred to as showing the circumstances under 
which a criminal case may in England be brought up by certiorari 
for trial in a superior Court, appear to me to have little or 
no applicability to the present matter. In England there is, 

I may say, practically no appeal in a criminal case from the 
decision of the Court which tries it,—no remedy for a miscar~ 
(1) 1 B. L. R., O, Crn 16. 
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riage of justice. From the decision of the Patna Court, if it 
tries this case, there is an appeal to the High Court on both 


, facts and law. In my opinion, therefore, the mere possibility 


or probability that dificult questions whether of law or of fact 
will arise, is no reason for transferring a case under clause 29. 
For, in the event of a miscarriage on the part of the Mofussil 
Court, a sufficient remedy is provided in the right of appeal 
to this Court. l 

A very much stronger case must be made out to justify us in 
transferring a case to this Court, than would in England justify the 
removal of a case by certiorari. For the effect of a transfer under 
clause 29 is wholly different from the effect of a removal under 
a certiorari. In England, a case brought up on certiorari is 
tried in precisely the same manner before the superior Court 
as it would have been tried if it had not been removed. Here, 
a case transferred to this Court is tried under a procedure 
wholly different from that of the Mofussil Court from which it 
is transferred. While such a transfer in England involves 
change only of place of trial and Court, here it involves change 
of place of trial and Court, and also of procedure. I may add 
that the transfer of a criminal case to this Court may involve 
further very substantial changes in the personal status and 
privileges of the accused, and of all others who come from the 
mofussil into Calcutta for the purposes of the trial. To obtain 
the benefit of these changes is one of the avowed and principal 
objects of the present application. 

Section 35 of the Criminal Procedure Code gives the High 
Court power to order the transfer of a criminal case from one 
Court in the mofussil to any other Mofussil Court of equal or 
superior jurisdiction, whenever it shall appear “ that such order 
will promote the ends of justice, or tend to the general con- 
venience of the parties or witnesses.” Considering the great 
difference which exists between the effect of a transfer from 
one Mofussil Court to another, and the transfer from a Mofussil 
Court to the High Court, it appears to me that it is under 
section 35 of the Criminal Procedure Code, and under that 
section alone, that this Court ought to order transfers, except 
in very special cases, The excepted cases would comprise 
the class indicated by Sir Barnes Peacock in his judgment in 
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The Queen v. Nabadwip Chandra Goswami (1),—i. e., 0a8es 1871 

in which the transfer is necessary in order to avoid the trial of T= Queex 
what is substantially but one issue, more than once, in different Aacum Kuan, 
Courts with different jurisdictions. They would also include 

' cases in which it is clearly made out that there is a substantial 

doubt as to whether the accused can have a fair trial elsewhere 

than in Calcutta, I see no reason, on the materials before me, 


for entertaining any such doubt, I therefore think the rule 
should be discharged. 


MOOKERJEE, J.—I concur with Mr. Justice Phear in hold- 
ing that the High Court has the power to direct the transfer of 
any criminal case to itself and to try the same. It cannot be 
denied that the Letters Patent give the High Court much 
larger powers and more extensive jurisdiction than those 
possessed by either the late Sudder Court or the Supreme Court. 
Clause 29 of the Letters Patent of 1865, I think, gives the 
power to the High Court to remove a criminal case from any 
Court to any other Court, including itself. The Sudder Court 
was only a Court of Appeal, and it appears to me, therefore, that 
the Legislature in 1861 never contemplated that the Court 
should try and determine criminal cases as a Court of Original 
Criminal Jurisdiction, The language of section 35, Act XXV 
of 1861, is as follows :— 

“ It shall be competent to the Sudder Court to order the trans- 
fer of any criminal case or appeal from a Criminal Court 
subordinate to its authority, to any other such Criminal Court of 
equal or superior jurisdiction, or to order that any offence shall 
be inquired into or determined in any District, or division of 
a District, other than that in which the offence shall have been 
committed.” 

The language used in clause 29 of the Letters Patent of 1866 
is quite different. It does not use the words “from a Criminal 
Court subordinate to the authority of the High Court,” and also 
omits the word “such.” On the contrary, the section says, “ to 
, any other Court of equal or superior jurisdiction.” That the High 
” - Court is a Court of superior jurisdiction to that of a Sessions 
Judge, cannot, I apprehend, be denied. I cannot see how it can 

(1) 1 B. L. Bi, O.Ori, 15. 
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therefore be contended that the High Court, which can transfer 
criminal cases from the Court of one Sessions Judge to that of 
another (which is a Court of equal jurisdiction), is not em- 
powered by the terms of clause 29 to remove the case to itself, 
which is undoubtedly a Court of superior jurisdiction to that of 
a mofussil Sessions Judge. JI therefore entirely agree with the 


' learned Judges who decided the case of The Queen v. Nabadwip 


Chandra Goswami (1), and hold that it is competent to this Court 


- to direct the trial by the High Court of an offence triable by the 


Sessions Court at Patna. This decides the first objection raised — 


by the Advocate-General as to the jurisdiction of -this Court 
under the Letters Patent to remove a mofussil criminal case to 
itself, With reference to the second objection raised by the 
learned Advocate-General as to the expediency of removing this 
particular case from the Court of the Sessions Judge of Patna 
to the High Court, I agree with my learned colleagues that no 
sufficient case has been made out by the prisoners to induce a 
reasonable belief that the prisoners will not have a fair and 
impartial trial in the Court of the Sessions Judge. English 
cases have been cited to show that where important questions of 
law arose, or where accounts of a complicated nature had to be 
tried, the Court of Queen’s Bench issued writs of certiorari and 
removed the trial from the inferior Court to itself. But in 
England there is no appeal in criminal cases, whereas in this 
country a regular appeal on facts and law is allowed by our 
procedure, and any mistake of law or fact committed by the 
Sessions Judge can be rectified by an appeal to this Court If 
a strong case had been made out that there is a reasonable appre- 
hension that the prisoners will not have a fair trial at Patna, I 
would not have hesitated to direct the removal of this cage from 
the Sessions Court at Paina to this Court for trial. 


Rule discharged. 


Attorney for the Government: Mr. Chauntrell, Government 
Solicitor. 


Attorneys for the prisoners Ameer Khan and Hashmadab 
Khan: Messrs. Carruthers and Dignam. 


(1) 1B, L. R., O. Cr., 15. 
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(ORIGINAL CIVIL. 


Before Mr. Justice Phear and Mr. Justice Macphergon. 
THAKUR DAS (Pramrer) v. FUTTEH MULL (Darawpanr). 


Hundi—Forged Endorsement—BonG fide holder for valuable consideration— 
Special endorsement “ for realization” —~How Property in Hundi passes. 


A hundi which had been purchased by the plaintiff at Delhi for value was, 
he alleged, endorsed by him to the firm of R. B. D., of Oalcutta, “ for realiza- 
tion,” and sent to that firm by post. Between Delhi and Calcutta the hundi was 
lost or stolen, and never reached the firm of R. B. D. It eventually came 
into the hands of the defendant bearing no endorsement to R. B. D., but 
endorsed to U. D.-H., and by U. D. H. The defendant alleged that he took It 
in the ordinary course of business, and for valuable consideration, from the 
gomastah of the firm of U. D. H., after the acceptors to whom it had been 
sent for that purpose had acknowledged their acceptance in favor of the firm 
of U. D. H. of Calcutta, by whom it purported to be endorsed to the defend- 
ant’s firm. When presented to the acceptors for payment, it was dishonored, 
the acceptors stating that they had received notice not to pay the note, as it 
had been stolen. On the same day, the defendant gave notice of dishonor to 
the firm of U. D. H., and demanded payment, but that firm stated that their 
endorsement to the hundi was forged, and refused to pay. It was proved that 
before taking the hundi, the defendant had sent to the acceptors’ koti to 
ascertain if their acceptance was genuine. 

In a suit for the recovery of the hundi, or its value,—Held by the Court 


_ below that the endorsement of U. D, H. was genuine, and that the plaintiff was 


not entitled to recover the hundi. The defendant having taken the hundi in 
the ordinary course of business, and after sufficient enquiry, was entitled to 
retain it: this was so notwithstanding the endorsement “ for realization” on 
the hundi. The hundi was one which passed by delivery without endorsement, 
and therefore if the endorsement of U. D. H. was forged, the defendant still 
had a right to the hundi. 

On appeal, the Court held that the endorsement to the firm of U. D. H. 
was not genuine, and this being so, the fact that the defendant took the 
humdi in the course of business, for valuable consideration, and without notice, 
did not give him a good title to retain it as against the plaintiff. The hundi was 


specially endorsed and specially accepted, and there was nothing to show that 
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by Hindu law such a hundi would pass as one payable to the holder without 
endorsement. 


Tas was an appeal froma decision of Mr. Justice Paul. The 
suit was brought for the recovery of a hundi or its value. 
The plaintiff resided at Delhi, and carried on business under 
the name of Muta-ulla Mull Thakur Das. The defendant 
resided at Ajmere, and carried on business in Caleutta under _ 
the name of Surajmull Sobajmull. The plaintiff alleged that, 
between the Ist and 10th days of Magh 1926, Duberam Amir 
Chand of Bhawani endorsed to the plaintiff’s firm of Muta-ulla 
Mull Thakur Das, for value, a certain hundi drawn at Bhawani 
by Chattarbhuj Murlidhar in favor of Duberam Amir Chand 
on the firm of Kunjo Lal Byjnath, of Barra Bazar, in Calcutta, 
for the sum of sicca Rs. 2,300, bearing date the first day 
of the dark side of the moon in Magh 1926, and payable 61 
days after date; that the plaintiff thereupon, on 24th January 
1870, endorsed the hundi for the purpose of realization only, and 
forwarded it with three other hundis to the banking firm of Ram 
Lal Badri Das of Calcutta for realization; that the hundi was lost 
or stolen between Delhi and Calcutta, and never reached the hands 
of Ram Lal Badri Das, but came, as afterwards appeared, into the 
hands of the defendant; that Ram Lal Badri Das thereupon gave 
the plaintiff’s firm notice of the loss, and, on 12th February 1870, 
sent through their attorney, Mr. Paliologus, a letter cautioning 
the firm of Kunjo Lal Byjnath not to pay the amount of the hundi 
to any one, except Ram Lal Badri Das; that the plaintiff, on 
hearing of the loss of the hundi, obtained a duplicate from the 
drawers and indorsers, and forwarded it to Ram Lal Badri Das, 
who presented it for payment to Kunjo Lal Byjnath, but payment 
was refused,—Kunjo Lal Byjnath alleging that they had already 
accepted the original hundi in favor of Urjun Das Hazarimull, 
and it was then in the hands of defendant’s firm of Surajmull 
Sobajmull; that Ram Lal Badri Das thereupon wrote to Urjun 


. Das Hazarimull, which firm in reply denied all knowledge of 


the hundi; that the note was in the hands of the defendants’ 
firm, who refused to give it up, alleging it was their property. 

' The defendant in his written statement stated that, on 28th 
January 1870, at about 7-30 P.M., a broker named Ram- 
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krishna came to the defendant’s koti in Calcutta and asked 1871 
Kaisri Chand, ‘the defendant’s gomasta, to discount the hundi ‘Taaxua Das Das 
in suit, which he stated was in ‘the hands of Urjun Das Forren Mutt 
Hazarimull, and Kaisri Chand agreed to discount it; that about 
10 or 11 o’clock the same night, a person named Jankiprasad 
camé to the defendant’s koti representing himself to be a jema- 
dar in the service of Urjun Das Hazarimull, and at the same . 
time handed to Kaisri Chand the hundi in suit; that Kaisri 
Chand thereupon, to ascertain if it was genuine, seut it to the 
firm of Kunjo Lal Byjnath, who acknowledged their acceptance, 
and Kaisri Chand, being satisfied of the genuineness of the 
hundi, discounted it; that about twenty days afterwards, there 
being a report in the bazar that the hundi in question had 
been stolen, and that notice had been given by Ram Lal Badri 
Das not to pay it on maturity, Kaisri Chand sent to ascertain 
what the facts were from Urjun Das Hazarimull, who replied 
that they knew nothing about the hundi; that on 21st March 
1870, the hundi became due, and was presented for payment 
to Kunjo Lal Byjnath, but that firm declined to pay it, stating 
that they had information that the hundi was a stolen one, 
and had notice not to pay it; and that the defendant on the same 
day gave notice of dishonor to Urjun Das Hazarimull, and 
demanded payment of the hundi, to which Urjun Das 
Hazarimull replied that they had not endorsed the hundi in 
question, and knew nothing whatever of it. The defendant 
alleged that, at the time he took the hundi, and until the time 
of the report of its having been stolen, he had no knowledge 
that it had been stolen; that the hundi on the face of it 
appeared to be payable.to the holder, and not to any particular 
person or persons, and that he had under these circumstances 
discounted the hundi and paid the amonnt to Urjun Das 
Hazarimull without making any enquiry as to its previous 
endorsements; that on llth April 1870, the defendant brought 
an action against Kunjo Lal Byjnath for the recovery of the 
amount of the hundi; and that a few days after the com- 
mencement of the action the principals of the firm of Urjun 
Das Hazarimull shut up their koti in Calcutta, and their 
gomasta, Mangal Chand, and the jemadar, Jankiprasad, suddenly 
left Calcutta. 


\ 
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1871 The hundi was in the following form when produced in Court :— 
THAKOR Das , i Hundi sold by Duberam Amir Chand to Bhai 
FUTTER MULI Muta-ulla Mull Thakur Das, 

fn i Hundi sent by Muta-ulla Mull Thakur Das 
to Bhai Urjun Das Hazarimull for realization. 
Urjun Das Hazarimull. 


Written by Chattarbhuj Murlidhar of Sri Bhawani to Sha Kunjo 
Lal Byjnath, at the auspicioug Port of Calcutta, whose salutations 
accept, Further Rs. 2,300, in letters twenty-three hundred, double of 
which altogether has been deposited here by Duberam Amir Chand for 
one hundi on Tuesday, the first day of the dark side of the moon in 
Magh, which pay 61 days from that date to the respectable holder in 
current rupees. Dated the first day of the dark side of the moon in 
Magh of the Sambat year. This is the signature of Makhum Das. 


Accepted by Kunjo (On the back.) Quadruple the quarter, 


Lal Byjnath to Urjun . . or five hundred and 
Das Hazarimull. . Rs. 2,300. | seventy-five rupees, and 
` Urjun Das Hazarimall. making full twenty-three 
Sarajmull Sobajmull. hundred. Pay it. 
To Sha Kunjo Lal Byjnath. 


Mr. Marindin and My. Evans for the plaintiff. 
The Advocate-General and Mr. Lowe for the defendant. 


PAUL, J.—In this case the plaintiff sues the defendant to 
recover back a certain hundi or its value. The hundi is in the 
ordinary form, drawn by certain persons on Kunjo Lal Byjnath, 
and payable to a “respectable holder thereof.” This hundi 
seems to have been purchased by the plaintiff’s firm with the 
intention of sending it down to Calcutta from Delhi, where they 
are carrying on business, to the firm of Ram Lal Badri Das, 
their constituents in Calcutta, for realization on their behalf. 
The plaintiff and his son have satisfactorily proved that the 
hundi was purchased by the plaintiff’s firm, and that it was 
purchased with the intention of despatching it, and they kept a 
memorandum of all the hundis which were despatched. On the 
24th January, they say, they enclosed this hundi in a letter, 
and they believe it was despatched on the same day. There ig 


rs 
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no direct evidence to show that the letter containing the hundi 1871 
was actually despatched, but from all the circumstances of the 7™«uR Das 
case I am led to believe that the original intention of despatching it Furren Mux. 
was carried out. The only two endorsements on the hundi at 
the time the plaintiff says it left his hands, were, Ist, the endorse- 
ment of the purchase by the plaintiff; and 2nd, the endorsement 
of the plaintiff himself, with the words added, “Sent to Bhai 
Ram Lal Badri Das for realization.” 
The plaintiff and his son both swear that the name of Ram 
. Lal Badri Das was on the hundi when it was enclosed in 
the letter; that this is the identical hundi which they pur- 
chased ; and that in place of the words “ Ram Lal Badri Das” 
there is now the name of the firm, “Urjon Das Hazari- 
mull.” Now, the plaintiff’s firm were not in the habit of doing 
business with Urjun Das Hazarimull, and they could not 
have made, the endorsement in favor of Urjan Das Hazari- 
mull; consequently I cannot but accept the statement of the 
plaintiff and his son that the endorsement was to Ram Lal Badri 
Das in the first instance, and the words “ Urjun Das Hazari- 
mull” have been substituted for “ Ram Lal Badri Das,” by the 
_ latter name being expunged and the former name being written 
in its place. On looking at the hu ndi carefully, there appears 
to be a rubbing out, but not-an ordinary erasure, and it is 
probable that some chemical process was used to effect that. 
But the change of name indicated on the back of the hundi, 
though manifest to a scrutinizing eye during the day, is not pal- 
pably so, and would not be noticed when the hundi was seen at 
night. That being so, it is obvious that at night, when shroffs 
or native bankers invariably transact their hundi business, with 
the aid of very common and not over-bright lights, the altered 
appearance of the endorsement would not manifest itself or be 
detected, and more especially by an old man such as the defend- 
ant’s gomasta, Kaisri Chand, is. Therefore, on this part of the 
case, wholly believing the-plaintiff that the alteration was made, 
» [consider that the alteration is one that the defendant could not 
l and would not find out. Kaisri Chand, however, says that he 
J did not examine the hundi carefully, and that he only looked 
at and trusted the endorsement (so to speak) on the face of 
36 
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187i the hundi. His doing so cannot form matter of complaint, 
Taaxck Das because the acceptance was in favor of a respectable firm by 
Forren Mott. another respectable firm, to whom Kaisri Chand sent to enquire 
if their acceptance was genuine, and on being satisfied on that 
point, he had every reason to believe that the previous endorse- 
ments were true. I cannot believe that he would have paid 
a large sum on a hundi the genuineness of which he had the 
slightest reason to doubt. The payment of a large sum of 
money on the hundi is a cogent reason for believing the bona 
fides of the transaction on the part of the defendant, in the 
absence of anything to. the contrary. I am satisfied that full 
value was given by the defendant for the hundi, and there is 
no shade of suspicion that there was any improper dealing with 
the hundi by the defendant at the time of the payment under 
discount and transfer to him. I therefore hold that the defend- 
ant is a bond fide holder for value and without notice. 

Then that being so, has the plaintiff shown anything which 
entitles him to recover this hundi from the defendant? Now, 
the plaintiff’s contention is composed of various branches, which 
I proceed to consider. The plaintiff contends that anybody 
taking the hundi must take it according to the import of the 
hundi itself. I do not think that is so exactly. I think it is 
the acceptor who has to pay to a respectable holder. But how- 
ever that may be, assuming that the term “respectable holder” is 
applicable to every transferor and transferee, and that every 
transferee must acquire his title from a respectable holder, I do 
not think there is anything in this case to show that the terms 
of the hundi have been departed from by the value of the 
hundi being paid by the defendant to a person not answering 
the description of shajoog, or respectable holder. On this head 
it is only necessary to state very shortly what the witnesses say. 
It may be taken on the evidence of the two last witnesses, Haro- 
govindo and Chandimull, called on behalf of the defence, 
that Jankiprasad was not seen by them before the occasion 
on which he came with the hundi; but I do not think the 
evidence of Kaisri Chand on this point is false. Kaisri 
Chand says that he knew the firm of Urjun Das Hazari- 
mull, and that he knew that Jankiprasad was thetr jemadar, 
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and had seen him before at the koti of the defendant, of which 1871 
he was the principal gomasta. He was pressed very hard to Trasus Das 
answer whether there was any entry in any of his books of a Forrsa Moz. 
previous payment to Jankiprasad, but he said that he had 
brought only the books for one year to Court, and that he would 
not swear that there were entries in the books which were not 
in Court, as he could not remember; but he did swear that he 
knew Jankiprasad, and had seen him before at his (the defend- 
ant’s) koti. It may be that the defendant’s firm had no 
business with Urjun Das Hazarimull, and yet Jankiprasad 
may have gone to the defendant’s koti with a friendly jemadar, 
or done business for a friend of his; and therefore it is not im- 
possible that he was there before, and that Kaisri Chand saw 
him. I am not prepared to disbelieve the evidence of Kaisri 
Chand (who gave his evidence very fairly, and did not press 
the matter too far) that he did know Jankiprasad, and I am 
disposed to believe that he did know Jankiprasad, and that he 
knew him to be the jemadar of Urjun Das Hazarimull. 
However, I think this point immaterial in the present case. 
There is no doubt that a hundi of this description passes from 
one holder to another according to the purport on the face of 
the hundi, and therefore every person who. has possession of 
a hundi is at law, primd facie, entitled to ask for payment of 
it, provided he answers the description of shajoog. Jankiprasad 
did not ask for payment of this hundi to him as Jankiprasad, 
but on behalf of and as representing Urjan Das Hazarimull, 
whose name appeared on the hundi itself. Coupling the fact 
that Jankiprasad represented himself as the jemadar of Urjun 
Das Hazarimull, with the fact that the hundi bore the endorse- 
ment of the persons in whose favor it was accepted,—namely, the 
endorsement of Urjun Das Hazarimull,—and it being clear that 
the last-mentioned endorsement has nothing suspicious about it, 
I say that the defendant’s gomasta, Kaisri Chand, had- every 
reason to believe that Jankiprasad represented his principal, 
Urjun Das Hazarimull, who was undoubtedly shajoog. A con- 
trary inference would give rise to the greatest confusion, as 
every time a hundi was presented by a jemadar (it being the 
invariable usage to present hundis for acceptance, payment, 
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or otherwise, by a jemadar), the person to whom a hundi is 
presented would have to scrutinize the appearance-of the jemadar, 
and see if he was genteel-looking or not; and if not, he would 
be forced to make enquiries. I think for the purposes of 
business it is only necessary to see whether the represen- 
tations made by a person in possession of a hundi such as this, 
aro such as men would ordinarily believe; and if so, the only 
essential enquiry is as regards the acceptance which was actually 
made in this case and was found satisfactory. 

It appears to me that if the hundi had been presented yilon 
any endorsement, it might have been necessary to enquire 
whether the person in possession was a shajoog, but being present- 
ed by a man of the class of persons ordinarily entrusted with 
hundis, and bearing on the face of it an endorsement which 
appeared genuine, I do not consider any further enquiry or pre- 
caution was necessary as regards the holder then desirous of part- 
ing with it, The defendants gomasta honestly believed the 
statement of Jankiprasad, and he found that statement confirmed 
by an endorsement which he could not have any reason whatever 
to suspect. Mr. Marindin, however, endeavours to put the case 
in the form of a dilemma. He says that if the hundi passed by 
endorsement, an enquiry need not be made, but the endorsement 
must be proved to be genuine; butif an endorsement was not 
necessary, an enquiry was necessary. I do not think that is a 
correct contention. J think that a person is relieved from 
enquiring, if he honestly believes the endorsement on the hundi 


is the genuine endorsement of a shajoog, because then he ~ 


believes that the same shajoog, by putting his endorsement and 
placing the hundi in the hands of a jemadar, is desirous of 
parting with the hundi; and consequently he is entitled to 
deal with a hundi under these circumstances, and in doing 
so he only follows the ordinary course of business. If the above 
view is not correct, then I consider that when the endorsement 
of a transferor (although an endorsement on such a hundi 
is not necessary) is genuine, that fact supplies the necessary 
enquiry, for it indicates that the holder.on whose behalf the 
hundi is accepted, by putting his endorsement and placing 
it in the hands of a jemadar, desires to put the hundi in 
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circulation and to transfer it for value; and if this indication 1871 
is the clear inference from these circumstances, I am at a loss HARER Das 
to make out what enquiry a person discounting such a hundi Forres Muu, 
is bound to make, An enquiry under the circumstances assumed 
must necessarily result in the same information being obtained 
as the facta of a genuine endorsement and the handing over 
the hundi to a jemadar for payment or discount would clearly 
indicate. In this view of the case, the dilemma suggested by Mr. 
Marindin is obviously avoided. If the present endorsement of 
Urjun Das Hazarimull is genuine, that circumstance places 
the title of the defendant to the hundi beyond ali doubt. 

The question which I have next to consider is whether the 
‘endorsement of Urjun Das Hazarimull is genuine. As I 
have often said before, the presumption, even in this country, 
must be against fraud, and the smallest particle of reliable 
evidence which favors innocence and rebuts fraud, if there is 
nothing to controvert it, should be carefully considered by a 
Court of Justice. ) 

First, then, as to the direct evidence of the endorsement. 
The direct evidence is the evidence of three persons,—the Bank 
of Bengal Munshi, Sri Lal, and Ganes Das. The two 
last named I have no hesitation in characterizing as disreputable 
persons, and I disbelieve their statements. I allude to Ganes 
Das and Sri Lal. The former evidently came to depose to 
the endorsement on the hundi not being the signature of 
Mangal Chand, the gomasta in Calcutta of Urjun Das Hazari- 
mull. In answer to the question whether the signature of the 
firm of Urjun Das Hazarimull on the endorsement of the 
hundi was genuing or not, he at once said that it was not 
the writing of Mangal Chand. He denied before me that he 
had the smallest notion of what he was called to depose to 
in Court, but it appeared afterwards, from his answers to ques- 
tions suggested by Mr. Evans and put by the Court, that a 
few days before he had been shown this identical hundi, and 
had been questioned as to the signature on it of the name of 
Urjun Das Hazarimull, He was thus clearly guilty of deliber- 
ate falsehood in the course of his examination in Court. 
Apart from that, his means of knowledge were obviously worth 
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nothing. Further, he says that he sat in one corner of the room, 


Tuaxox Das pnd Mangal Chand sat in another corner of the same room; 
Forres Mutt. and at last that he came into existence, so far as this case is con- 


cerned, after the gulmal or confusion had taken place, and 
Mangal Chand had lost his situation as gomasta- of Urjun 
Das Hazarimull, and at a time when Mangal Chand had no 
power to sign the name of that firm. 

The other witness, Sri Lal, was very singular in his de- 
meanour and conduct in the witness-box. He began several of his 
answers by saying that he arrived in Calcutta and joined the 
firm eleyen months ago, and then went on giving his answers to 
questions wholly unconnected with the time of his coming down to 
Calcutta. He knew full well that he would be cross-examined and 
re-examined, and was apparently anxious to remember the thread 
of his story, and consequently harped constantly on the subject 
of his arrival in Calcutta eleven months ago. And this is the 
witness whom Mr. Marindin wants me to believe. But to go 
further into his evidence,—he says that he received letters from 
Mangal Chand, and that he knows Mangal Chand’s handwrit- 
ing. Of course it may be that he received letters from Mangal 
Chand, though [ do not think that that is likely. Even if he 
did receive letters from Mangal Chand, those letters would not 
contain the signature by Mangal Chand of the firm of Urjun 


. Das Hazarimull. I think I may fairly dismiss from my mind 


this part of this witness’s evidence. Then when he came down 
to Calcutta, he says he saw Mangal Chand write the name of 
the firm of Urjun Das Hazarimull; but on further examination 
he resiles from that statement, and says he did not see Mangal 
Chand write the name of Urjun Das Hazarimull to hundis, 
and that he was merely winding up the business of the old firm, 
and that he himself signed all hundis. His evidence does 
not prove to my satisfaction that the signature of Urjun Das 
Hazarimull was not the handwriting of Mangal Chand. I 
consider the evidence of this witness, as well as that of Ganes 
Das, unreliable, and I believe their evidence to be tainted with 
falsehood in many respects. Itis a matter for remark, having 
regard to the extensive business carried on by Urjun Das 
Hazarimull, that two such men as the two last witnesses should 
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be produced to speak to their ordinary signature, and that 1871 
enquiries should not have been made in the bazar to find ont T4™0" Das 
respectable men who could speak to the signature of Urjun Furen MoL. 
Das Hazarimull; and such men should not be tendered as 
witnesses. Knowing as I do the acuteness and ability which 

Mr. Paliologus, the attorney for the plaintiff, brings to bear 

in the management and conduct of his cases, can I believe 

that that enquiry in the bazar was not made? I should be very 

loath to believe that, and I adduce from the fact that no 

more respectable witnesses than these two men were called, that 

no such witnesses could be forthcoming. If the fact of the sig- 

nature being a forgery was so clear as Sri Lal says it was, 

it would have been most easy to prove it by better evidence. 

The forgery of the signature of Urjun Das Hazarimull 

was opened by the counsel for the plaintiff as a very strong 

point in the plaintiff's case; proper and trustworthy evidence 

was naturally expected, and should certainly have been adduced 

in support of it. There is an utter absence of satisfactory 
evidence on the point, and the result is that I do not think there 

has been any fraud so far as the signature of Urjun Das 
Hazarimull is concerned. 

With regard to the evidence of Bassant Lal, the assistant 
Nagri Munshi of the Bank of Bengal, who was called by the 
plaintiff, and who says that in the course of his employment 
he had frequently seen the signature of Urjun Das Hazari- 
mull, I do not think that the plaintiff can complain if I accept 
the testimony of this witness. He is apparently and un- 
doubtedly a man of respectability. He clearly has some know- 
ledge of what he deposes to ; he seems acute, and he says, not once 
but repeatedly, that the signature on the hundi of Urjun Das 
Hazarimull is the genuine signature of that firm, and that 
he would act upon it. Mr. Evans wanted to examine this witness 
as to his knowledge of the signature, but Mr. Graham interposed, 
and I, out of mercy, as it were, to the hopeless and forlorn posi- 
tion in which the evidence of this witness had placed the plain- 
tiffs case, asked him the questions Mr. Evans desired to put, and 
in reply to me the witness said that he would have passed the 
signature, but that he would have done so on reference to the 
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1871 book of the Bank of Bengal which contained the signature of 
Tuaxog Das Urjun Das Hazarimull. This of course he would have done in 
Formu Mout. the ordinary course of business. He further added that, without 
looking at the Bank book, he believed the signature, being the 
endorsement on the hundi, to be the genuine signature of 
Urjon Das Hazarimull. The presumption must be against 
fraud, and on the evidence of this man I am inclined to believe 
that the signature of Urjun Das Hazarimull on the hundi 

is the genuine signature of that firm. 

Next as to the indirect evidence. It appears to me probable 
that whoever stole this note (and that it was stolen by some 
one is, I think, clear), before he altered it into the name of Urjun 
Das Hazarimull, could hardly have done it without the con- 
nivance of some one in the employment of Urjun Das Hazari- 
mull; otherwise it is difficult to make out why the thief or his 
accomplice should select that firm out of all the other native 
firms in Calcutta. It is probable, therefore, that some one in the 
firm of Urjun Das Hazarimull lent his aid to this fraud. 
Now, it is clear that at that time Mangal Chand was the only 
gomasta Urjun Das Hazarimull had in Calcutta, and there- 
fore it is probable that Mangal Chand was the individual who 
assisted in the fraud. Now, that probability is almost turned 
into certainty by the evidence in the case. The note was en- 
closed in a letter and probably. despatched on the 24th of 
January. The gulmal or confusion took place a few days 
afterwards. On the 12th February, notice of the loss of the 
hundi was given by the plaintiffs constituents in Calcutta to 
Kunjo Lal Byjnath,' the acceptor. About this very time 
Urjun Das Hazarimull’s new gomasta, Sri Lal, comes down 
to Calcutta to split the old firm into two firms and get rid of 
Mangal Chand. Whether those two firms represent the old 
firm or not, it is immaterial to enquire, though on the evidence 
of Ganes Das I may take it that the two firms are only go in 
name: they really constitute one firm. However that may be, 
the object of the severance is not disclosed to the outer world. 
It is not said that it was for the improvement, or for the 
development, or for the convenience, of business, but it no doubt 
was due to some internal disorganization ; and what more likely 
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than that that internal disorganization was caused by the endorse- 1871 
ment by Mangal Chand on this very hundi of the name of T#4xun Das 
the firm of which he had so long been the principal gomasta. Forren Mott 
It is clear that the gulmal occurred about the same time as the 
new gomasta came down, when it was deemed necessary to get 
rvid.of the man who must be presumed to have done something 
or other wrong, and who was actually dismissed. The plaintiff's 
witnesses say that Mangal Chand remained in Calcutta three 
months after the new firms started, and did some business. 
But that was not the same business which he had donc up to that 
_ time; and shortly after that he disappeared, and the evidence 
satisfies me he disappeared during the period which elapsed 
between the filing of the plaint in the suit in which the present 
defendant was plaintiff and the acceptors defendants, and the 
bringing of the suit which I am now trying. This suit was filed 
on the 2nd June, and I believe the evidence of Kaisri Chand 
(though he does not appear quite certain of the date) that 
Mangal Chand went away shortly before that. I am inclined to 
believe that.it was Mangal Chand’s disappearance with all the 
books of Urjun.Das Hazarimull which emboldened the present 
plaintiff to come forward with his suit. 

If Mangal Chand, then, was implicated, why should he not 
have put the signature to the hundi? If Mangal Chand put 
this signature, the endorsement is the genuine endorsement 
of Urjun Das Hazarimull; otherwise I must believe that 
third persons got hold of the hundi, and, with nothing to guide 
or aid them, changed the name of Ram Lal Badri Das to that 
of some other firm at random. Mangal Chand was, I have not 
the slightest doubt, concerned in the changing of the names from 
Ram Lal Badri Das to Urjan Das Hazarimull. Mangal 
Chand is not before me now, and therefore my present opinion 
will not bind him; but the evidence, direct and indirect, in this 
case, leads me to believe that it was Mangal Chand who signed 
ihe name of the firm whose head gomasta he had been, and 
that he lent himself to the alteration of names in this hundi, 
Therefore, looking at the direct and indirect evidence, I feel 
myself justified in holding that the endorsement on the hundi 
is the genuine endorsement of Uxjun Das Hazarimull. 

37 
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There was a point made by Mr. Marindin which has raised the 


TERUR Das only doubt I have had in this case; it is as to whether this 
Forren Mow hundi has a trust impressed on its very face. The plaintiff’s 


constituents’ gomasta, Mati Ram, who gave his evidence in a 
very satisfactory manner, says that itis not the custom among 
respectable bankers to discount hundis, as discounting would 
affect their credit in the market. But the question remains, 
what notice was given in this case? The hundi must have been 
sent for one of two purposes,—either to realize it and put it to 
the credit of the person who ent it, or realize it and put it to 
the credit of the person to whom it was sent. Having regard 
to the fact that the firm of Urjun Das Hazarimull were respect- 
able people, no enquiry was suggested by such a notice, and 
therefore, even admitting for the sake of argument that the 
hundi passed by endorsement, I hold that no legal notice 
was communicated by the endorsement sent for realization. 
Moreover, Kaisri Chand says that he received this hundi at 
night, that he did not see the endorsement which was written 
on the back rubbed out, and that he merely looked to the-face of 
the hundi; so in point of fact he had no notice. As the hundi 
passed by delivery, the suggested notice is no notice at all. In 
Raphael v. The Bank of England (1), it was laid down that if 
the jury find that a person acted honestly, notwithstanding he 
had the means of knowledge, that is sufficient. I believe that 
the defendants in this case did act honestly, and paid full value 
for the hundi. 

Therefore, on the whole case, ÉE am of opinion that the plaintiff 
is not the holder of the hundi in law, and that he is not 
entitled to recover it from the defendant, and that the defend- 
ant is the bond fide holder for value without notice of the 
hundi, and in fact the owner thereof. 

Throughout my judgment I have treated the case of the 
plaintiff, that he lost the note in transit from Delhi to Calcutta, 
as free from doubt; but it cannot, I think, be said that this part 
of the plaintiff’s case has been proved beyond all suspicion. The 
letter ‘containing the hundi is said to have been posted in 


(1) 17 0. B., 161. 


VOL. VIL] HIGH COURT. 289 


Delhi on the 24th January; that letter in ordinary course would 1871 
reach Calcutta on the 27th. It would be answered no doubt T#axur Das 
at once, and the reply would reach Delhi by the beginning of Forman Mout, 
February. The fact that no such answer was sent or received 
in this case would at once result in information being communi- 
cated to Ram Lal Badri Das at the latest on the 4th or 5th Feb- 
ruary; but this firm seems only to have received intelligence of 
the loss on or about the 12th February, on which day they gave 
notice of loss to the acceptors. The delay in the communication 
of the loss was most likely caused by the plaintiff’s own gomas- 
tas, and gives rise to a suspicion that they took part in matter 
connected with the loss of this hundi. If that be so, the 
plaintiff cannot complain very much if he suffers from the mis- 
conduct of his own servants, 

I have treated this hundi as one which passes by delivery without 
endorsement. That view is supported by an unreported decision 
of Sir Barnes Peacock in the case of Goursimull v. Dhansuk Das(1), 


~ 
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(1) Before Sir Barnes Peacock, Kt., Chief 
Justice, and Mr..Justica Norman. 


The 28th May 1865. 


GOURSIMULL AND ANOTHER (DEFEND- 
ANTS) v. DHANSUK DAS AND ANOTHER 
(PLAINTIFFS). 


-Hundi—Suit to recover Hundi—Forged 
Endorsement, 


The plaintiffs, being holders of a hundi, 
sent the same to their koti in Caloutta 
without endorsement, The hundi was lost 
or stolen on the way, and came into the 
defendants’ hands as endorsees, the endorse- 
ment of the plaintiffs having been forged, The 
defendants, without notice of the forgary, 
paid full consideration for the hundi. Held 
on appeal, reversing the decision of the 
Court below, that the plaintiffs were not 
entitled to recover the hundi from the defend- 
ants, 


Per Pracooxr, O, J.—It appeared from the 
evidence that the hundi in tnis case would 
pass, at any rate prior to acceptance, by deli- 
very. 


Tis was an appeal from a deci- 
sion of Mr. Justice Morgan, dated 


March 24th, 1865. The suit was brought 
to recover possession from the defend- 
ants of a certain hundi, dated the 
15th day of the light side of the moon 
in Aswin in Sambatyear 1921 (Octo- 
ber 15th, 1864), for sicca Rs. 2,600, 
drawn by Gabind Das Raghunath 
Das, of Bombay, on Lachmichand 
Radhakrishna, of Calcutta, payable 61 
days after date, in favor of Sewdas 
Damoni, from whom the same duly 
came by endorsements to the plaintiffs, 
which said hundi the plaintiffs alleged 
the defendante had wrongfully con- 
verted to their own use, and wrong- 
fully deprived the plaintiffs of the use 
and possession thereof, to the damage 
of the plaintiffs to the extent of 
Rs. 2,666-10-8 and interest. The 
plaintifs resided in the North-West 
Provinces, and carried on business as 
bankers at Jeypore, under the style of 
Dhansuk Das Sewbux, and in Cal- 
cutta under the style of Dhansuk 
Das Madan Gopal. The defendants 
were deycribed as both of Ramghur 


- 
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to which I have been referred. The correctness of this decision is, 
Taaxor Das ag I understand from Mr. Marindin, admitted by him, I have 


in the North-West Provinces, but 
carrying on business as bankers in 
Calcutta, under the style of Tara- 
chand Ghansam Das. From the 
written statement of the plaintifis, it 
appeared that their firm at Jeypore 
purchased the hundi in suit from 
the koti of Narayan Gunesh Das of 
Jeypore; that the hundi had been 
obtained by Sewdas Damoni through 
his Bombay firm of Lachman Das; 
and Sewdas sold it to Ganesh Das 
Thakur Das of Bombay, who sent 
it to Narayan Das Ganesh Das, 
their corresponding koti at Jeypore ; 
that Ladhuram, the sole gomasia of 
the plaintif» Jeypore firm, sent the 
hundi without any endorsement, 
encloged in a letter written by him to 
Dhansuk Das Madan Gopal, the 
plaintiff’ Calcutta koti; that the 
letter was sent by post, but did not 
reach its destination, having been lost 
or stolen on the way; that Golap 
Chand, the gomasta of the plaintiffs’ 
Calcutta koti, on receiving intimation 
that the hundi had been sent, and 
finding it had not reached him, made 
enquiries, and found it was in the pos- 
session of the defendants’ Calcutta 
koti; thatthe Jeypore koti of the plain- 
tiffs received information by letter 
that the hundi in question bore 
their endorsement to one Surajvan 
Chandravan of Patna, who had en- 
dovsed it to Debiprasad Kalkepra- 
snd of Calcutta, by whom it was 
endorsed to Tarachand Ghansam Das, 
the defendants’: Calcutta koti, and 
that it had been presented to Lach- 
michand Radhakrishna for payment, 
but was dishonored; that the plain- 
tiffs’ koti at Jeypore wrote in reply, 
saying that their endorsement on the 
hundi had been forged; and claim- 


ing delivery of the hundi, The 
defendants in their written statement 
stated that, on 28th November 1864, 
a person on behalf of the koti of 
Debiprasad Kalkaprasad applied to 
the defendants to discount the hundi 
in question among other hundis 
which he brought; that in order that 
there might be no doubt about the ac- 
ceptance being genuine, the defendants, 
before discounting it, sent it to the 
office of the draweea to enquire if it 
were all right, and were told that it 
was 80, the acceptance in favor of 
Debiprasad being genuine; that 
they thereupon discounted the hundi 
at the rate of 8 per cent., and took it 
over with the endorsement of Debi- 
prasad Kalkaprasad in part-payment 
of a purchase of sovereigns then made 
by the firm of Debiprasad Kalka- 
prasad from the defendants; that 
the price of the sovereigns so sold 
was Rs. 12,050-4, which was paid 
for by the defendants receiving in 
cash and notes Rs. 5,084-3, and four 
hundis, of which the one in suit was 
one, for Rs, 7,089-15-6, which, with 
discount at 8 per cent, left a balance 
of Rs. 7,022-1, and thus the actual 
value given by the defendants in 
good faith to Debiprasad Kalkaprasad 
for the hundi was Rs. 2,661-10-6; 
that when the defendants presented 
the hundi for payment to the ac- 
ceptors, they refused to honor it, as 
they had received notice from the 
plaintiff’ not to pay it, as their en- 
dorsement had been forged. The 
defendants submitted that, even if 
this were so, they being indorsees for 
value, and having taken the hundi 
in good faith, were entitled to the 
said handi so as to obtam payment 
theroof. 


to. 
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merely considered the genuineness of the endorsement of Urjun 1871 


Das Hazarimull as an element in the subject of enquiry which E Das 
. f Furrres MULI» 





Moraan, J.—I am fally satisfied, 
from the evidence in the case, that the 
defendants are not bond fide holders 
for value. I regret not having framed 
issues, and the result has been that 
the evidence has been allowed to run 
wild, and the case has gone on for 
three days, entirely taken up to prove 
a usage never hinted at in the plead- 
ings. The evidence as to the usage 
is of the most discrepant kind. I have 
not been called upon to decide upon 
such a usage; but on a scrutiny of 
the evidence, it appeara to me to be 
a highly inconvenient usage for a 
koti; these hundis are in form highly 
inconvenient to the rest of the world. 
The hundi claimed in this suit was 
drawn by a firm at Bombay on a 
firm at Onlentta. The plaintiffs 
acquired this hundi by purchase, 
and it is clearly established to my 
mind that they are still the owners. The 
defendants’ answer to the plaintiffs’ 
suit to recover the hundi is that they 
have, by having become endorsees for 
value, acquired property init. I will 
say atonce as the result of the evidence, 
that the defendants by their agent 
discounted the hundi under circum- 
stances which fell short of showing 
thatthey did so fairly fora full consider- 
ation. The person is not called who 
made this transaction, The cashier is 
contradicted in several portions of his 
evidence, I place very little reliance 
on his evidence, The evidence of the 
broker in gold and silver is not trust- 
worthy. I draw the conclusion from 
the evidence that, though the defend- 
ants have paid valuable consideration 
for the note, they did not do go in such 
a way as to be bond jide holders, 
What I have to decide here is between 
the plaintiffs, the undoubted owners of 


the hundi, and the defendants, who 
claim under a forged endorsement, 
The case seems to me that, at the time 
when the hundi reached the defendants, 
the instrument did not pass by delivery 
from hand to hand as bank notes, &c., 
but by endorsement; no one could make 
a title to it if they were forgeries. The 
defendants, though they were holders, 
and had paid money, failed to acquire 
any property in the hundi. They gave 
their sovereigns, and are therefore hold- 
ers for value, but were not bond fide 
holders. The plaintiffs are entitled to 
recover possession, withoutreference to 
anything as to the custom of merchants, 
&c, I give a verdict for nominal 
damages on the note bemg given up. 
From ‘this decision the defendants 
appealed on the following grounds :— 
That the evidence for the plaintiffs did 
not show that the endorsement on the 
hundi of Dhansuk Das Sewbux 
was not the true endorsement of such 
firm; that, according to the evidence, it 
appeared that the hundi was one 
payable to such person as presented 
the same to the drawee for acceptance, 
and that from the time of such accept- 
ance, and not previously thereto, the said 
hundi became transferable by en- 
dorsement, and that in fact the endorse- 
ment, previous to such acceptance by 
the depositor of the money, or any 
taking through him, was a matter of 
no importance so far as the negotiabi- 
lity of the said hundi was concerned ; 
and that the evidence showed that tho 
defendants were holders of the said 
hundi bona fide and for valuable consi- 
deration, and that the finding that they 
were notso was contrary to the evidence. 


Mr, Bell and Mr. Woodroffe for 
the appellants. 
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is supposed to be made with reference to a shajoog. Ido not 


Tuaxcr Das consider the endorsement of the hundi in question necessary to 
Forres MULL 


Mr, Eglinton and Mr, Lowe for 
the respondents, 


Pgacocs, 0. J.—It appears from 
the evidence that such a bill as this 
would, at any rate prior to acceptance, 
pass by delivery, and that the accept- 
or or drawee would not look to the 
genuineness of a note brought to him 
by a man of known respectability. 
Then it appears to have been the cus- 
tom in such a note as this to make it 
payable to some particular person, In 
this case a large and respectable banking 
house accepts this note payable to 
Debiprasad. That note would have 
been very easily and very readily 
negotiated in the market for full value, 
therefore there was no necessity for 
Debiprasad, if he had stolen this 
note, to have gone to any secret: place, 
and sold it for a small consideration. 
He takes it to the defendants; there 
does not appear to be any proof that 
they dealt with the note otherwise 
than in the ordinary way of their 
business, The consideration which 
they gave for this and other notes was 
1,200 sovereigns; they made a written 
entry of this transaction in their books, 
as was proved by their gomasta. The 
learned Judge does not doubt that the 
defendants gave the 1,200 sovereigns for 
thenote; andif they did, I am ata loss to 
see what could prevent them from be- 
ing considered bond fide holders. If 
the learned Judge had said that they 
had given very small value, that would 
have been a reason for his thinking 
that they were not bond fide holders, 
- or that they had given too small a con- 
sideration. The firat part of his judg- 
ment seems to imply, but I do not see 
in the evidence anything to show, that 
they had given less than the full value, 


because the entry shows that they had 
got8 percent. discount and 9 pie, about 
Rs. 87 or 70 profit. In another 
part of his judgment the learned Judge 
says :——“* The case seems to me that, at 
the time when the hundi reached the 
defendants, the instrument did not pass 
by delivery from hand to hand as bank 
notes, &c., but, by endorsement, and 
no one could make a title to it if they 
were forgeries. The defendanta, though 
they were holders, and had paid money, 
failed to acquire any property in the 
hundi.” ‘The learned Judge seems 
to have thought that they were the 
holders of the note, and had paid the 
value of the note, but that they were 
not bond fide holders. It appears 
to me that, when they paid their 
sovereigns, they were holders for value, 
and there is nothing in the evidence to 
induce me to think that they are not 
holders for value; and therefore holders 
for valuable consideration. Conse- 
quently they are the owners of the 
note, and the plaintiffs cannot recover 
it from them, although they might 
have done so, if they had been holders 
without full valae, or after notice of 
forgery. 

I think, therefore, that it is clear 
that the acceptors of this note who 
had accepted in favor of Debipra- 
sad were respectable bankers, and that 
there was no necessity therefore for 
Debiprasad’s going and dealing with 
this note for less than the fair value, 
Under these circumstances I think the 
plaintiffs are not entitled to recover 
the value. 

The deeree of the lower Court will 
be reversed, and a decree given for 
the defendants, with costs to be taxed 
on scale No. 2. Costs of the appoal to 
be taxed on the same scale, 
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pass the property in the hundi, and I hold that’ even if the _ 1871 
endorsement be a forgery, that circumstance, according to the Tmaxor Das 
case last cited, and having reference to my own opinion that a F rren Mur 
hundi of this description passes by delivery, would not detract 

from the title of the defendants. I further hold that with the 
endorsement on the hundi, which at least appeared genuine, 

and the representation of Jankiprasad, the defendant had a 

right to be satisfied; and in due course of business he was 

under no obligation to make further enquiries. This suit must 

be dismissed with costs No. 2. À 


From this decision the plaintiff appealed (inter alia) on the 
following grounds :— 

That the Judge ought to have held that the defendant 
received the hundi from a person who was not a respectable 
holder thereof, and without due enquiry, and that the defendant 
therefore acquired no property therein as against the plaintiff, 

That inasmuch as the hundi appears on the face of it to 
have been sent “ for realization,” the defendant acquired no pro- 
perty therein as against the plaintiff by discounting the same. 

That it appears in evidence that it is contrary to the 
- custom prevailing among merchants in India to discount hundis 
sent to them by their constituents for realization. 

That the Judge ought to have held that the plaintiff was 
in law the holder of the said hundi, and entitled to recover 
a same from the defendant. 


Mr. Marindin and Mr. Evans for tho appellant. 


The Advocate-General and Mr. Lowe for the respondent. 


Norman, J.—I am entirely of the 
game opinion, It seems to me that, 
when the defendants took this note, 
they had not notice that it was a stolen 
one. At least we can come to no other 
conclusion upon the evidence, In the 
firat place I do not see by what means 
they could have gotinformation. There 
was not a particle of evidence that the 
plaintiffs sent information to the accept- 


ors that the hundi had been stolen, 
and therefore the natural inference 
is that the defendants gave, as they 
say they did, fall value for it. 


Attorney for the appellants: Mr. 
Hart. 


Attorney for therespondents: Baboo 
D. C. Dutt, 
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Mr. Marindin.—If the hundi is held to pass by delivery 


ote Das without endorsement, enquiry is necessary before a holder can 
Forrsu Mut þe considered to have taken it Jond fide. Here there was not 


sufficient enquiry made or care taken in discounting the hundi to 
entitle the defendant to dispense with a genuine endorsement. 
It must be ascertained that it came from a respectable holder. 
In this case there is fraud. The endorsement to Urjun Das 
Hazarimull is found to be a forgery. The hundi was sent with 
a restricted endorsement,—viz., for realization,—and not for the 
purpose of transferring the sum of money represented by the 
hundi. Where this is the case, every holder is bound to take 
notice of the restrictive endorsement, and this is so whether 
endorsement is necessary or not. Raphael v. The Bank of 
England (1) is distinguishable. There the fact of a person 
not referring to a list of stolen notes before taking a note, was 
held to be no evidence that he did not take it doné fide ; but 
here the transferee omitted to read the note, or he would have 
seen the limited endorsement. In the case of Goursimull v. 
Dhansuk Das (2), the hundi was sent unendorsed in a letter to 
the plaintiffs Calcutta firm. Therefore, assuming it to be one 
that passed without endorsement, it left them in a negotiable 
form; and an endorsement was subsequently made on it. 
Here there is from the first a restrictive endorsement. The 
forgery was necessary to carry on the hundi. It was specially 
endorsed with the words “for realization,” and needed a 
further endorsement to make it negotiable. It is in evi- 
dence that, where a hundi is sent for realization, it is not 
usual to discount it. If endorsement is necessary, there is 
no such endorsement proved; if it is necessary, there was no 
sufficient enquiry by the transferee. The principle that a 
person cannot transfer a larger property in a thing than he has 
himself is known to Hindu law. [PHrar, J.—So is the princi- 
ple of sale in market overt—see Menu, chapter VIII, text 201.] 
Colebrooke’s Digest, Book IT, Chapter IT, section 1, texts 26, 26, 
27, This is alaw engrafted by law merchant, and applies in 
all” mercantile countries; otherwise there would be as much 


(1) 17 0. B.,-161, (2) See ante, p. 289, 
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risk in transporting hundis as cash or bank-notes. The effect 1871 

of the restricted endorsement in the note was that any person T#4xur Das 
who discounted it did so at his own risk. Sigourney v. Lloyd (1Y; Forren Mur. 
see also Snee v. Prescot (2), Edie v. The East India Com- 

pany (3), Ancher v. The Bank of England (4), Cramlington v. 

Evans (5), Treuttel v. Baraadon (6), Byles on Bills, 10th 

- edition, page 157. Another case of Murrow v. Stewart (7), is 

in that work said to hold that the words “ value in account with 

the Oriental Bank” do not amount to a restrictive endorsement; 

but this is hardly borne out by the case itself. It is sub- 

mitted that this hundi was not a negotiable instrument; but 

evenif it was, that there was such want of care shown in taking 

it as to preclude the defendant from being a bond fide holder. 


Mr. Evans on the same side.—On the question whether hundis 
pass without endorsement, see Rajroopram v. Buddoo (8). I£. 
any special custom is relied on, it must be proved, especially 
where, as here, it is contrary to the ordinary mercantile usage,— 
see Byles on Bills, 10th, edition, page 2. The case of Gourst- 
mull v. Dhansuk Das (9) does not decide that there was any 
particular custom in such cases. The decision is only on the 
facts of that particular case. Morgan, d., there says the evi- 
dence was of the most desultory kind. 

By the action of the parties, it appears as shown in the pleadings 
that the defendant did rely on the endorsements, The endorsement 
of Urjun Das Hazarimull prior to acceptance was of no effect. 
No one could claim on the hundi except through the person to 
whom it was sent for realization; and as the endorsement pur- 
ported to be the endorsement of that person, it was trusted to by 
the defendant. It was necessary for him to rest his title on that 
endorsement, and that endorsement is found to be forged. 
[PHear, J.—Is there any case which decides that a hundi 
is in the situation of an English negotiable instrament made 
payable to bearer?| See Sumboonauth Ghose v. Juddoonauth 


(1) 8 B. & 0., 622; B. O., on appeal, (6) 8 Taunt., 100, 


6 Bing., 525. (5) 1 Show, 4. 
(2) 1 Atkyns, 247. (7) 8 Moore's P. 0., 267, 
(8) 2 Burr., 1227, ; (8) 1 Hyde, 155, 
(4) Douglas, 637. (9) See ante, p. 289. 
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187. Chatterjee (1), and Amrit Ram v. Damoodur Doss (2), Dallas v. 
ia Das Roghoobur Dyal (3). The onus lies on the party claiming on 
Forren Mutt the hundi to prove the innocence of an alteration appearing on 


the face of it—Byles on Bills, 10th edition, page 323. 


The Advocate-General for the respondent.—The signature of 
Urjun Das Hazarimull is genuine, and gives title to a bond fide 
holder. The acceptance is genuine. [ PHEAR, J.—The endorse- 
ment must not only be a genuine signature, but made also by a 
person properly authorized to pass the right in the document. | 
It would convey a title to a bond fide holder for value. This 
hundi is not restricted in any way: it is equivalent to a note 
payable to bearer—Byles on Bills, 10th edition, page 163. The 
case of Goursimull v. Dhansuk Das (4) decides that endorse- 
ment, at least among Hindus, is not necessary to pass a hundi. 
The decision in Sigourney v. Lloyd (5) only applies to the 
words on the note in that case. The words “for realization” 
is a general endorsement: the omission of the words “to my 
use,” or any equivalent words, is very material. An Appellate 
Court is slow to reverse a judgment on facts which were entirely 
within the Judge’s province and discretion. 


Mr. Lowe on the same side,—At the time tho action was 
brought, the defendant had a right to this hundi for certain 
purposes as against the plaintiff; the defendant had rights 
which he could not assert without the hundi. Endorsement was 
not necessary; the hundi passed merely by delivery. Some 
caution is necessary in taking a hundi, but no particular form 
or mode of enquiry is fixed by decision, and the Judge in the 
present case has held that sufficient enquiry was made. 

If this is not a negotiable instrument, it was a mere order or 
request: in that case there would be no need to present for 
acceptance,—acceptance would not be necessary; but in this case 
acceptance was necessary, therefore it is a negotiable instru- 
ment. See Coles v. The Bank of England (6). | 


(1) 2 Hyde, 269, (5) 8 B. & C., 622; S. C., on appeal, | 
(2) 1 Boul, 389, 395. 5 Bing., 626. 
(8) 1T.& B., 11). f (6) 4 Jur., 266. 


(4) Ante, Ps 289, 
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Mr. Marindin in reply.—The onus is not on the plaintiffs to 1871 

show the endorsement was a forgery, but on the defendant to show 1™4kuR Das 
it was genuine, which he has not done—Fearn v. Filica (1). Burren Mout. 
[PHEAR, J., refers to Wilde v. Gibson (2), Barwick v. English 
Joint Stock Bank (3).| Is the endorsement of Urjun Das 
Hazarimull theirs in such a way as to affect the rights of third 
parties? It is a forged endorsement. Even if it was written 
by Mangal Chand, it had not the effect of an endorsement by 
Urjun Das Hazarimull, according to the decision in Fearn v. 
Filica (1). In the case of Gourstmull v. Dhansuk Das (4), 
there was no endorsement to any one; here there was an 
endorsement to a third party, and an endorsement too showing 
that the sender did not part with the property in the hundi. 
It is sent “ for réalization” only. 

The defendants have not proved their title to the hundi 
through any one who could give them a valid title. [PHEAR, J., 
refers to Beeman v. Duck (5)]. - As to the Hindu law in cases 
of transfer of property, see Montriou’s Hindu Law and Judi- 
cature, text 169; 1 Colebrooke’s Digest, Book II, Chapter 2, sec- 
tion 1, texts 29, 34, 37, 43, and 50. 


The judgment of the Court was delivered by 


PHEAR, J.—The plaintiff in this action seeks to recover from 
the defendant a certain hundi or its value. The history of 
this hundi may be given as follows :—It was drawn at Bhawani 
by Chattarbhuj Murlidhar upon the firm of Kanjo Lal 
Byjnath at Calcutta. It recited that Rs. 2,300 had been 
deposited with the drawer by Duberam Amir Chand as consi- 
deration for the hundi on the 1st Maghbadi (January 17th); and 
it directed the drawer to pay that sum in current rupees to the 
shajoog sixty-one days after that date. 

This handi was purchased from Duberam Amir Chand by 
the plaintiff, and an endorsement (so to speak) having been 
written on the face of it in these words :—“ Hundi sold by 


(1) 7 M. & Gr., 513. (4) Ante, p. 289. 
(2) 1 H. L. O., 605. (6) 11 M. & W., 261. 
(3) L. Ra, 2 Exch., 259. 
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1871  Duberam Amir Chand to Bhai Muta-ulla Mull Thakur Das, 
Tuaxur Das gent by Muta-ulla Mull Thakur Das to Bhai Ram Lal Badri 
Forrsu Mott Das for realization,” it was in this condition posted by the plain- 

tiff at Delhi on 8th Maghbadi (January 24th) under an address 
to Ram Lal Badri Das at Caloutta. 

The hundi never reached Ram Lal Badri Das, and was 
probably stolen on its way to this firm, although there is no 
evidence in the case to show by whom it was, or how it came to 
be, stolen. . 

On the 12th Maghbadi (January 28th), however, it was pre- 
sented by some person to Kunjo Lal Byjnath for acceptance. 

Ai that time, it appears, the endorsement which I have spoken 
of, was not in its original form, but had been altered by the 
erasure of the name “ Ram -Lal Badri Das,” and the substi- 
tution of “ Urjun Das Hazarimull” in its place. Under this 
endorsement, so altered, there is now the name “ Urjun Das 
Hazarimull” written in the-manner of a signature. I can- 
not clearly make out from the evidence and the judgment of 
the lower Court whether or not this signature was there at the 
time when the hundi was presented to Kunjo Lal Byjnath. I 
imagine that it must have been so, although in the view of the 
case which I have taken, the fact is not of any great importance. 

Upon the hundi being presented to Kunjo Lal Byjnath in the 
way I have mentioned, they wrote their acceptance on the back 
of it in the following words :—“ Accepted by Kunjo Lal Byjnath 
to Urjun Das Hazarimull.” 

On the evening of the day on which the hundi was accepted, 
and after it had been accepted, namely, at 10 p.m. of the 12th 
Maghbadi (January 28th), the hundi was brought to the defendant 
by one Jankiprasad, a jemadar, to be discounted. The words of 
the defendant’s gomasta Kaisri Chand himself on this point are:— 

“The hundi was accepted when it was brought to me. I 
made Jankiprasad sit down there, and sent Harogovindo jemadar 
to Kunjo Lal Byjnath to enquire whether they had accepted the 
hundi or not. I gave Harogovindo jemadar the hundi. He 
went with the hundi, and came back with a satisfactory reply. 
After I was satisfied with the answer, I paid the money to 
Jankiprasad. The discount was 74 per cent. That was the 
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discount of that time. I gave him the full amount after deduct- 1871 
ing at the rate of 74 per cent.” eee tii 

‘Afterwards Kaisri Chand said:—* A letter had come to me Forres Moun 
about the hundi, and Janki brought the hundi to me at night. 
Ramkrishna was the Lala. I knew him five or six months 
previously. I had transactions through him before that.” 

It does not appear from the deposition of defendant’s gomasta, 
Kaisri Chand, which is on the record, that he said the hundi 
when brought to him bore the name of Urjun Das Hazari- 
mull written as an endorsement beneath the acceptance, but it 
is there now, and it seems to have been assumed throughout the 
trial that the defendant took the hundi under that endorse- 
ment. The judgment of the lower Court turns entirely upon 
the finding of fact come to by the learned Judge, to the effect 
that this is a genuine signature of the firm of Urjun Das 
Hazarimull put on the hundi after it had been accepted for 
the purpose of passing it to the defendant. 1 will therefore 
assume that the endorsement which follows the acceptance 
was on the hundi when the defendant discounted it. I cannot, 
. however, go so far as to agree with the learned Judge in thinking 
that it is the genuine signature of Urjun Das Hazarimull. 
The lower Court found (and in this it appears to have been 
indisputably right) that the substitution of * Urjun Das Hazari- 
. mull” for “Ram Lal Badri Das” was not made by or under 
the authority of Muta-ulla Mull Thakur Das, and was an un- 
questionable forgery. This fact of itself seems to me to render 
it peculiarly unsafe to pass to the conclusion that the subsequent 
endorsement “Urjuan Das Hazarimull” is genuine, except 
upon very clear evidence; and certainly the evidence bearing 
upon this point is, to say the least of it, exceedingly meagre 
and frail, Under the circumstances of the case, the genuine- 
ness of this endorsement involves something more than the mere 
writing of the name; for the firm must have treated the pre- 
vious forged endorsement to themselves as a real endorsement, 
have procured the acceptance in their favor, and then endorsed 
the hundi to the defendant. Again, all this must have been 
‘done by Urjun Das Hazarimull, either with full knowledge 
of the forgery, or as the consequence of an imposition praca 
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1871 tised upon themselves. But the latter alternative is out of the 
Taaxoz Das question, because the defendant in his written statement says 
Forman Mott that his gomasta, upon hearing a report to the effect that the 
hundi in dispute was a stolen hundi, sent to Mangal Chand, 
the head gomasta and manager of Urjun Das Hazarimull’s 
firm in Calcutta, to ask about the hundi, and Mangal Chand 
in answer „said that he knew nothing about it. If therefore, 
notwithstanding this denial, Mangal Chand or any other person 
having authority to bind the firm had, in fact, written the 
endorsement on behalf of the firm, it is manifest that this act 
must have been done in fraud. Now, itappears to me that the 
only evidence in the whole case which tends in any degree to 
bring the endorsement home to the firm of Urjun Das Hazari- 
mull, is the statement of Kaisri Chand, the defendant’s gomasta, 
to the effect that he knew Jankiprasad, who brought him the 
hundi, to be a jemadar or other servant of Urjun Das Hazari- 
mull, coupled with the testimony of Bassant Lal,.Nagri munshi 
of the Bank of Bengal, a witness called by the plaintiff, who, 
on.looking at the endorsement, said, “I say it is the endorse- 
ment of Urjun Das Hazarimull.” But both Kaisri Chand 
and Bassant Lal afterwards qualified their first statements very 
much. Kaisri Chand gave a very lame explanation as to 
how it happened that he knew Janki to be the servant of 
Urjun Das Hazarimull, and Bassant admitted that his duty 
at the bank was merely to pass signatures by reference to the 
entries In a signature book; he could say nothing as to the 
authenticity of the signature in that book, and had no opportu- 
nity of learning how often, if at all, he had committed error in 
passing signatures by the book. Independently of this book, 
he had no knowledge whatever of the signature of the firm of 
Urjun Das Hazarimull. Obviously, then, this witmess’s identi- 
fication of the endorsement with Urjun Das Hazarimull’s signa- 
ture, was nothing more than a mental comparison with the writing 
in a book which was not at the time under his eyes.’ It was not 
of any higher order of value as evidence than the book itself; 
but the defendant’s counsel successfully objected to the produc- 
tion 6f the book, on the ground that that was not legal evidence, 
I must say that evidence of this sort, even if there were nothing 
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in the case to countervail it, would fall short of satisfying me 
that the firm of Urjun Das Hazarimull in Calcutta committed 
the gross fraud of which, in effect, the learned Judge has found 
them guilty in thé person of their manager, Mangal Chand. It 
is true that the learned Judge appears to think that certain 
changes which took place in the firm of Urjun Das Hazarimull 
shortly after the time when this hundi was discounted, reason- 
ably give ground for imputing some unknown dishonesty of 
conduct to Mangal Chand; and that then, inasmych as he went 
to Bikaneer, after having been subpcenged as a witness in this 
case, and has not appeared in Court, the proper inference is that 
his dishonesty was connected with the subject-matter of this 
suit. It appears to me that this course of argument, so far as 
I apprehend it, 1s dangerously speculative, and ought not to be 
considered as furnishing the slightest additional force to the 
evidence of which I have already spoken. On the other hand, 
the non-production of either the broker or of Jankiprasad, 
the entire absence of any evidence to connect these persons 
with the firm of Urjun Das Hazarimull, the admission of the 
defendant’s own servants reluctantly made, that they had never 
before the night in question seen Jankiprasad, and the now 
undisputed fact that the endorsement to Urjun Das Hazarimull 
was @ forgery, altogether seem to me to weigh very heavily 
against the hypothesis that the endorsement of the name of 
Orjun Das Hazarimull was the real act of that firm. In short, 
with the greatest deference for the opinion of the learned Judge 
who tried the case in the Court below, I feel bound to hold that 
the endorsement which follows the acceptance is just as unreal 
as the endorsement to Urjun Das Hazarimull, which imme- 
diately precedes it, and almost necessarily I come to the same 
conclusion with regard to the signature Urjun Das Hazarimull, 
which is appended to this last-mentioned endorsement. 

In this state of the facts I think the plaintiff's right to recover 
against the defendant is clear. The hundi was his property, 
and he never voluntarily parted with it. His right of property 
in it, and to the benefit of the contract embodied in it, must be 
upheld, unless the mode and manner in which the defendant 
became possessed of it sufficed in law to give him (the defend- 
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1871 ant) a title to it, even as against the real’ owner. Now the 
Tuaxvr Das strongest way in which the defendant’s case as to this point can 
Forren Murt be stated, is that he purchased the hundi for valuable considera- 

tion without notice of the vendor’s want of title, and no doubt, 
according to English mercantile law, the property in a negoti- 
able instrument payable to bearer passes to a bond fide purchaser 
for value without notice, even though the vendor had no title; 
just as is the case with the sale of goods in market overt under 
similar circumstances. But I need hardly say that this law of 
the market overt, which gives the power of sale to a non-owner 
out of regard for the circumstances of the innocent purchaser, is 
founded upon very special principles of expediency, and among 
Hindus it appears to take a very peculiar shape. See Menu, 
Chapter VIII, 201, 202; Colebrooke’s Digest, Book 2, Chapter II, 
section 2; and Strange’s Hindu Law, Chapter XII, page 304. 
How far there may be a law of this nature operative between 
Hindus in regard to such a subject as an unendorsed hundi pay- 
able to the “ shajoog” I will not now stay to enquire; for the 
hundi which is before us was specially endorsed by the plaintiff 
when it left his hands, and it was afterwards also specially accepted 
by Kunjo Lal Byjnath. The question which claims our attention 
is, whether or not the defendant, by reason of having purchased 
the hundi for valuable consideration without notice, obtained a 
good title to it, notwithstanding the forged special endorsement 
before acceptance, and the forged endorsement to himself after 
the special acceptance. If the analogy of English law applied 
here, of course the answer would be in the negative. It ig said, 
however, that the Hindu law in this matter is widely different 
from the English, and that a hundi purporting to be payable 
to the “ shajoog,” whatever may be the form of the endorsement 
it bears, passes by delivery to a purchaser for value who has no 
notice of the vendor’s want of title. At the outset, I must say — 
that this appears to be a remarkable proposition. ‘ Joog,” we 
are told, is nothing more than our word “ payee,” the person who 
has the right to be paid; and “sha” means respectable or 
honest. Then who answers to the term “ shajoog,” unless it be 
the person designated by real (not fictitious) endorsements? 
The authority put forward in support of this contention is a 
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decision of an appeal bench in the case of Goursimull v. 1871 
Dhansuk Das (1). According to that report, the Court T#4xun Das 
certainly does seem to have stated, as its opinion, that before Forres Mou. 
acceptance at any rate, a hundi payable to “ shajoog” would 
pass by delivery merely, without regard to the authenticity or 
otherwise of any special endorsement which might be upon it. 
It is not clear how this expression of opinion was pertinent to the 
case before the Court, because, as far as I can learn, the facta of 
that case did not exhibit any bond fide taker of the hundi 
before acceptance, and I suppose the Court never meant to lay 
down that, under Hindu law, every one who took the hundi, 
even though he obtained it by fraud, would be treated as a 
“ shajoog.” ‘The facts of that case, upon which the decision of 
the Court was really grounded, seem to have been simply these:— 
One Debiprasad, having dishonestly obtained possession of a 
hundi before acceptance, forged a special endorsement to him~- 
self, got it accepted in favor of himself, and then endorsed it to 
the defendant. The substance of the Court’s decision was that 
it would not look behind the acceptance; and treating the 
acceptance as the foundation of the defendant’s right, his title 
from that point was unimpeachable. In the view of the facts of 
the present case at which I have arrived, this decision, so under- 
stood as I have just explained it, does not apply, for Kunjo Lal 
Byjnath accepted the hundi in favor of Urjun Das Haz- 
arimull, and Urjun Das MHazarimull did not endorse it to 
the defendant. I will not therefore further discuss the merits of 
the case of Goursimull v. Dhansuk Das (1). Returning then 
to the case before us, it seems to me that, in considering the 
right to a hundi, we are as much bound to put a reasonable 
construction upon the words of an endorsement or an acceptance 
as upon any other part .of the document; and when a Hindu 
maker or rightful owner of a hundi payable in terms to the 
shajoog, endorses it as sold or sent to A., he obviously means to 
pass the right of dealing with the hundi to A. alone. It may 
well be that, according to Hindu customary law, A. can transfer 
his right to a third person B. by word of mouth or mere delivery, 
notwithstanding that the special endorsement to himself is in 
(1) Ante, p. 289, 
39 
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1871 writing ; but there is no evidence before us to suggest that, after 
Tuaxon Das the special endorsement to A., the hundi can be validly trans- 
F OTTER MOL, ferred to B. otherwise than by A. or by A.’s authority. It seems 

to be only common sense that the term “ shajoog ” should be 
subordinate to the directions of the successive owners, and should 
mean “the right men to be paid,” according to the tenor of the 
document, which must include both the endorsement and accept- 
ance. I certainly am not aware of any rule of Hindu law, cus- 
tomary or otherwise, which would have the effect of making the 
word “ shajoog” mean. payable to bearer, quite independently of 
the endorsements. If there were such a rule in practice, 
endorsements would be useless, and would, I suppose, very soon be 
dropped altogether. Also, I know of no principle of mercan- 
tile expediency, having the force of law or otherwise, which 
would be served by our disregarding the direction of the 
endorser, and treating a specially-endorsed and specially-accepted 
hundi as if it were an HEmghsh negotiable instrument made 
payable to bearer, and as such, part of the currency of the 
country. On the contrary, as it appears to me, expediency is all 
the other way. 

I thus come to the opinion that the defendant has failed to 
rebut the prim4 facie title of the plaintiff by making out any title 
in himself; he gets none on the document itself from the under- 
taking of the acceptor, for the reason that I have before men- 
tioned; and he gets none traceable to the special endorsement of 
the plaintiff, because the line of title is broken by two forgeries. 
He probably has a right as against Kunjo Lal Byjnath to be 
paid the amount of the hundi, on the ground of the estoppel; 
but this cannot affect the plaintiff’s claim. 


Appeal allowed. 
Attorney for the plaintiffs: Mr. Paliologus. 


Attorney for the defendant: Mr. Linton. 
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Before Mr, Justice Phear. 


In tras Marree or THR DECREE SUITS womprrep 228, 229, 230, 231, 282, 
234, 236, 288, 239, 240, 241, 242, 243 AND 281 or THE YEAR 1870, IN THE 
COURT or THE Moonsrrr or DEBROGHUR; AND IN THE Marrer or rHR ORDER 
OF THE HIGH COURT OF CHANCERY ıs ENGLAND, paren 12TH 
Novemsper 1870, BSTITLED “In rors Marrer or tan BANGPARA THA 
ESTATES COMPANY OF ASSAM LIMITED;” AnD xx toa MAT- 
TER or rar COMPANIES ACTS, 1862 anD 1867; AND IN THR MATTER OF 
HER MAJESTYS LETTERS PATENT FOR THE HIGH COURT, 
CALCUTTA, DATED 28TH Drcemsar 1868. 


Winding-up Order—Company—Aitachment of Property of Company — Sale 
in Execulion—Indian Companies Act X of 1866--High Court— Extra- 
ordinary Civil Jurisdiction—~Letters Patent, cl. 13. 


On 26th October 1870, a petition for the winding-up of the B. T. E. Com- 
pany of Assam was presented to the Court of Chancery in England, by one of 
the shareholders of the Company; and a provisional liquidator was appointed. 
On 5th November, at an extraordinary meeting of the Company, it was resolved 
that the Company should be wound up, and liquidators were appointed. 
On 12th November, the petition for winding-up came on for.hearing, and 
an order was made that the voluntary winding-up should continue subject 
to the supervision of the Court. On 18th November, by deed under hands 
and seals. of the liquidators, M. was appointed their attorney in India. On 
27th October, certain immoveable properties in Assam belonging to the 


‘Company were attached in execution of decrees in certain suits in the Court 


of the Mognsiff of Debroghur. On 9th December, the properties were put 
up for sale, and purchased at prices which it was alleged were considerably 
under their value. Applications were made in the Moonsiff’s Court at 
Debroghur by the purchasers for confirmation of the sales, whith appli- 
cations were opposed by M., and, pending the Moonsiff’s decision, an appli- 
cation was made to the Deputy Oommissioner of Luckimpore for an order 
to stay all proceedings in the decree-suits on- the ground of the order for 
winding-up the Company of 12th November, which application was refused 
on 15th February 1871. On 16th February 1871, the Moonsiff made an order 
confirming the sales. M. thereupon petitioned the High Court for the 
removal of the suits from Assam to the High Court to be tried in its extraordi- 
nary original civil jurisdiction, on the ground that no appeal would lie against 
the order of 15th February, refusing to stay the proceedings in the suits; and 
40 
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that if an appeal should be preferred to the Deputy Commissioner from the 
order of the Moonsiff confirming the sales, his decision would be final. The 
application was opposed on behalf of the purchasers. Held, the Moonsiff not 
having had notice of the winding-up order of 12th November, had power to 
sell the property on 9th December, and the sale having actually taken place, 
and there being nothing to show that there was any irregularity in the proceed- 
ings, the High Court would have no power if the cases were brought down to set 
aside the sale. This, therefore, was not a proper case for the exercise of the 
power which the High Oourt possesses under clause 18 of the Letters Patent. 


A rule nist had been obtained on behalf of the official liqui- 
dators of the Bangpara Tea Estates Company of Assam 
Limited, calling on the purchasers of certain portions of the 
estates of the Company and the decree-holders in the above 
mentioned suits to show cause why the said suits should not be 
removed for the purpose of being tried and determined by the 
High Court in its extraordinary original jurisdiction. 

The rule had been obtained on @ petition and affidavit of 
James Mackillican,the constituted attorney of the official liqui- 
dators of the Company. 

The petition and affidavit ‘stated:—That, on 23rd October 
1870, a petition was presented to the High Court of Chancery 
in England by one Thomas Fry, a shareholder in the Company, 
in the matter of the Company and in the matter of the Com- 
panies Acts 1862 and 1867, praying amongst other things that 
the Company should be wound up by the Court; that, on 28th 
October, J. T. Snell was appointed by the High Court of 
Chancery provisional official liquidator of the Company; that, 
on 6th November, an extraordinary meeting of the Company 
was held, at which it was resolved that the Company should be 
wound up voluntarily, and T. Snell and T. Fry were appointed 
liquidators; that, on 12th November, the petition of T. Fry 
for the winding-up of the Company came on for hearing, and an 
order was made that the voluntary winding-up should continue, 
but subject to the supervision of the Court, and that any of the 
proceedings under the voluntary winding-up might be adopted 
as the Judge might think fit; that by deed poll dated 18th 
November, under the hands and seals of the liquidators and 


` under, the common seal of the Company, J. Mackillican was 
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appointed representative and attorney of the Company and of 1871 
the liquidators to carry on the business and operations of the ES s 


Company and liquidators in India, and he was empowered to T9" DsckEs 


£ . 3 . a 228, &c., 
institute in the name of the Company any suit or other proceed eae rive 


ings which might be necessary on behalf of the Company, and oF ta Moon- 
to defend any suit which might be brought against the Company, srocmos. 
and to appoint any attorneys, vakeels, pleaders, mookhtears, &c., 
to conduct civil suits or proceedings; that, on 27th October 
1870, certain immoveable properties of the Company in Assam, 
and known as the Bangpara and Bakul Gardens, were attached 
in execution in certain suits in the Courts of the Subordinate 
Judge and of the Moonsiff of Debroghur; that, on 9th December, 
the said gardens were put up for sale under such attachments, 
and the Bangpara Garden was purchased by Messrs. Teil and 
Co, of Calcutta, who had previously to the winding-up acted 
as agents in Calcutta for the Company; and the Bakul Garden 
partly by them and partly by Mr. White for Mr. Forbes, both 
gardens going at prices greatly below their actual value,—viz., 
the Bangpara Garden, which was stated to be worth Rs. 35,000 
or thereabouts, at Rs. 2,000, and the Bakul Gardens, which were 
stated to be worth Rs. 15,000, for Rs. 1,200; that applications 
were made in the Court of the Moonsiff of Debroghur, on behalf 
~ of the purchasers of the said properties, for orders confirming 
the sales in the abovementioned suits, which applications were 
opposed by the instructions of J. Mackillican on behalf of the 
Company; that pending the decision of the Moonsiff an appli- 
cation was made to the Civil Court of the Deputy Commissioner 
of Luckimpore to stay all proceedings in the matter of the sale 
of the said gardens, on the ground, among others, that all pro- 
ceedings in suits against the Company had been stayed by 
virtue of the order of the High Court of Chancery, and such 
application was, on 15th February, refused by the Deputy Com- 
missioner; and that the decree-suits were heard and determined 
by the Moonsiff, who, on 16th February, made an order confirm- 
ing the sale of the gardens. 

The petitioner further stated that he had been advised that no 
appeal would lie against the order of the Deputy Commissioner 
of 15th February, refusing to stay the proceedings in the suits, 
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___ 3671 sand that if an appeal should be preferred to the Deputy Com- 
a p Missioner against the order of the Moonsiff confirming the sales, 
TRE Duos Decree the decision of the Deputy Commissioner would be final; and 
penny 228,40, that he had instructed his agent in Assam to apply to the 


IN TITE Court 
or tax Moon- Moonsiff for a review of the order confirming the sales. He 


grinder prayed that the abovementioned decree-suits should be removed 
from the Court of the Moonsiff to the High Court, and that 
with a view to the suits being so removed, the Moonsiff might 
be ordered to admit the review of his order which had been 
~ applied for. 
T. C. Barlow, described as carrying on business in Calcutta 
` under the style of John Teil and Co., put in an affidavit in 
opposition to the application for the removal of the suits. 

He stated :—That he was the sole executor in India of the 
late Thomas Teil, who was a partner in the firm, the other 
partners being R, S. Erskine and himself; that, on 19th Decem- 
ber 1864, Thomas Teil and R. S. Erskine were appointed 
agents in India of the Bangpara Tea Estates Company of Assam ; 
that, on 5th February 1870, the partnership was dissolved 
by the death of Thomas Teil, of whose will the deponent 
obtained probate in India, on 21st February 1870; that he had 
since carried on the business of John Teil and Co., under the 
directions to that effect contained in the will; that, on examin- 
ing the accounts of the firm, it was discovered that the Bang- 
para Company was indebted to the firm of John Teil and Co. 
in upwards of Rs. 35,000, for money advanced by that firm: to 
the Company, to enable them to carry on the cultivation and 
manufacture of tea; and the secretary of the Company in 
England .was communicated with, and requested to send out 
funds to carry-on the said Company, Messrs. Teil and Co. 
declining to advance any more money for that purpose; that, 
on 28th September 1870, the deponent received information 
that a Mr. Bone, an assistant in the employ of the Company, 
had obtained a decree against the Company, and had attached 
the Bangpara garden thereunder; that Mr. W. F. Seven- 
oaks was then the manager and superintendent of the Com- 
pany; that, in October 1870, the deponent communicated to 
Mr. Stuart, one of the executors of the will of Thomas Teil 


$ 


VOL. VIL] HIGH COURT. 309 


in England, his intention to proceed against the Company for _ 1871 
the recovery of the amount due to the firm, and by Mr. Stuart BIs | 


such intention was communicated to the Company; that, in the THE Decree 
Suits NUM- 


same month, he proceeded to’ Assam, and there found that the Bern 228, do, 
IN THE COURT 


Company had sent no money for the cultivation of the estate ; or Tux Moon- 
that the gardens were in an uncultivated and neglected state eae 
and overgrown with jungle; that Mr. Sevenoaks had deserted 
the gardens and left Assam; that everything there had fallen 
into ruin and decay and that the whole of the property of 
the Company had been attached under several suits brought 
against the Company by their creditors; that finding the estates 
of the Company in the state above mentioned, and that there was 
no one in Assam to represent the Company, the deponent, before 
he returned to Calcuttta, appointed Mr. S. Campbell his 
attorney and agent in Assam on behalf of the Company; that 
shortly after his return to Calcutta, he heard that the Bang- 
pata Garden had been put up for sale by order of Court, and 
purchased for Rs. 2,000 by one Kinili Das Kyah, on his own 
account, not on behalf of, or with the knowledge or instructions 
of, the deponent; that the deponent subsequently purchased the 
Bangpara Garden, at the enhanced rate of Rs. 2,750, from 
Kinili Das Kyah, and that he had also purchased a portion 
of the Bakul Gardens on account of John Teil and Co. for 
Rs. 800; that he was informed and believed that a copy of the 
order of the High Court of Chancery was transmitted to the 
Subordinate Judge of Debroghur by the attorneys for James 
Mackillican, with a request to the Subordinate Judge to set 
aside the sales of the property belonging to the Company, but 
such request was refused, the Court holding that as the attach- 
ments were prior to the order directing the Company to be 
wound up, the sale was valid; that no appeal had been preferred 
to the High Court in its appellate jurisdiction from any of the 
decisions passed in the above suits, and that the time for appeal- 
ing therefrom was long since passed, and such decisions had 
become final, and that this application was merely an attempt 
to procure the benefit of an appeal in cases which are not 
appealable; that, in consequence of the neglected state of the 
gardens, it had become absolutely necessary in order to prevent 
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1871 the plants from being utterly destroyed, to remove the jungle 
om, and reclaim the land, and that this had been partially done at 
mar RORE an expense of Rs. 10,000, but much more remained to be 


r done; that the value of the gardens at the time they were sold 


os mme Moor- was little more than nominal, they having been greatly neg- 
SIFF oF DE- 
srocuos. lected and being overrun with jungle which had destroyed, or 
greatly injured, the plants; and that it would require a very 
considerable outlay to reclaim the gardens, which were conse- 


quently of nothing like the value put upon them by the petitioner. 
Mr. Lowe showed cause on behalf of the oxecution-creditors. 


Mr. Evans showed cause on behalf of the purchasers :—The 
executions having been issued, and the proceedings under the 
decree having been taken bond fide before the winding-up 
order was made, the execution will be allowed to stand, notwith- 
standing section 163 of the Companies Aot, 1862, which is 
equivalent to section 183 of the Indian Companies Act, 1866— 
In re the London Cotton Manufacturing Company (1) and Ez parte 
Parry, In re the Great Ship Company (2). There is nothing 
in this case to show the proceedings were unfair or irregular. 
It is not a case which could be transferred to the High Court 
under clause 13 of the Letters Patent. There remains nothing 
in the suits to be tried or determined. The sale has taken place 
and been confirmed, and the proceedings in the suits are finished. 
To ask to have the cases brought down to this Court is to ask to 

have cases in Assam re-tried on the ground of irregularity or 
error. But this Court has no power to do that in the exercise of 
its extraordinary original civil jurisdiction. A review of the 
Moonsiff’s decision is asked for, but the object of a review is 
that the case may be re-heard by the same Judge— Maharajah 
Moheshur Sing v. The Bengal Government (3). 


Mr. Marindin in support of the rule :—In this case proceed- 
ings have taken place after the winding-up order, and without 


(1) 12 Jur., N. S., 3183. (3) 7 Moore's I. A., 283. 
(2) 83 L. J., Ch., 245, 


by 
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the leave of the Court. The sale in execution having been one 1871 
of such proceedings was invalid, and should be considered to be | I" THR 


MATTER OF 


void and of no effect. In a similar case, the Court of Chancery e ae 


would order the property to be made over to the liquidator, but a acs 
the creditors would have the same priority as they would bave,had or ruz Moon- 
if the sale had been by the Sheriff—Jn re Plas-yn-Mhowys Coal e 
Company (1), In re the Leeswood Iron Company, unreported, 
referred to by Vice-Chancellor Malins (2), and In re Bastow and 
Company (3). The Court of Chancery would not have allowed the 
sale to go on without imposing conditions. This Court might assist 
the Court of Chancery by making a conditional order-——Jn the 
matter of the Agra and Masterman’s Bank (4) and Peitsch 
v. The Commercial Banking Corporation (5). It is expedient to 
remove this case to the High Court; there is a conflict between 
‘the Mofussil Court and the Court of Chancery. There would 
be no use in referring to the Deputy Commissioner. There 
would be moreover no appeal from his decision—Bhujun Ram 
Tewaree ý. Lalla Ojoodhya Pershad (6), and Muddun Mohun Roy 
Chowdhry v. Ram Chunder Goopto (7). [Pumar, J.— Would 
not the proper course then be under section 15 of 24 & 25 Vict., 
c. 1047] 


PHEAR, J.—The petitioner in the application is the consti- 
tuted attorney of the official liquidators appointed by the High 
Court of Chancery in the matter of winding-up of the Bang- 
para Tea Company Limited. He prays that certain decree- 
suits numbered 228, 229, 230, 231, 232, 234, 236, 238, 239, 240, 
241, 242, 243, and 281 of the year 1870, in the Court of the 
Moonsiff of Debroghur, in all of which suits the Company is 
defendant, may be removed from the said Court and may be heard 
and determined in this Court as a Court of extraordinary 
original jurisdiction. l 

The merits of the suits, in which these so called decree-suits 
are respectively the execution proceedings, were heard and 


(1) 4 L. R., Eq., 689. (5) 11. J., N. S., 363. 
(2) Id., 691. (6) 2 W. R., Mis., 30. 
(3) Id., 681. (7) Id. 41. 


(4) 1 L J., N. S., 335. 
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1871 determined sometime ago, and in each case a decree was passed 
Inra against the Company. Two portions of the immoveable property 
MATTER OF 


tHe Donee of the Company situated in Assam, and known as the Bangpara 


BERED 226, éo, and Bakul Gardens, were, at different times, attached to answer 
In THE COURT 


oF THE Moon- thesg decrees, and both were sold by the Court on the 9th 
proanur. December last. Also, on the 16th February last, an order was 
passed by. the Moonsiff confirming these sales. 

It is objected that, on this state of facts, the 13th clause of the 
Letters Patent does not empower this Court to make the. order 
which is sought. ‘The clause runs as follows: 

« And we do further ordain that the said High Court of Judi- 
cature at Fort William in Bengal shall have power to remove, 
and to try and determine, as a Court of extraordinary original 
jurisdiction, any suit being or falling within the jurisdiction 
of any Court, whether within or without the Bengal Division of 
the Presidency of Fort William, subject to its superintendence, 
when the said High Court shall think proper to do so, either 
on the agreement of the parties to that effect, or for purposes of 
justice, the reasons for so doing being recorded on the proceed- 
ings of the said High Court.” 

The words “ to remove and try and determine any suit being 

"or falling within the jurisdiction of any Court” seem to me 
intended to bear a wide signification. I donotthink that the 
Legislature meant them to be limited to any particular period or 
stage of the suit, conceived as a regular series of steps in proce- 
dure. I think rather, that after the commencement of a suit ~ 
„between parties as long as the proceedings in the Court of first 
instance are in such a condition that the one party is entitled to 
ask that Court to raise and judicially determine any question 
material to the final result of the suit, as between himself and 
the other party, so long is the sult in existence in the first Court 
and capable of being removed under clause 13, in order that 
such question may be determined here. 

Now, in the case before me, the petitioner contends that, in the 
events which have happened, the order for sale of these proper- 
ties, although not actually void in Jaw, is yet such as ought, on 
the principles which regulate the actions of our Courts, to be . 
treated by the Court which made it as if it were so void, and 


7 TA 
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therefore he is entitled as a matter of right to have if set aside, 1871 
and the sales made thereunder cancelled or vacated.’ He has In tue 


MATTER OF 
accordingly applied to the Moonsiff for this purpose, and his Tar ted 
BUITS NUM- 
application has been refused; but he has asked the Moonsiff to BERED 228, £C., 
IN THE COUET 
review his decision, and this application for a review has not yet or cuz Moox- 


r Dg- 
come on to be heard. Under these circumstances the petitioner “sroanuz. 


maintains that there is, at this moment, pending before the Moon- 
siff matter of controversy between the Company and the plaintiffs, 
which is an essential part of the litigation in these suits; and he 
prays that this Court will remove the suits to itself in order to do 
that in regard to them by the exercise of its extraordinary ori» 
ginal jurisdiction, which the Moonsiff’s Court ought to do, but 
which that Court, as he says, perversely refuses to do. - 

I will here, by the way, remark, that if the Moonsiff has com- 
mitted the error of principle which is complained of, the peti- 
tioners, instead of coming here immediately, might have obtain- 
ed a remedy by means of an appeal to the Deputy Commissioner, 
andin the event of the Deputy Commissioner on that appeal 
betraying an ignorance or disregard of his duty, the High Court 
would have set him right under the provisions of section 15 of 
the Charter Act. And certainly this courae would have been, 
to say the least of it, the more regular course for the petitioner 
to have pursued. That he has not thought fit to do so, is not I 
think any bar to his seeking the benefit of this Court’s extra- 
ordinary jurisdiction, but itis a fact which ought to lead this 
Court to be especially careful in ascertaining ‘whether or not 
sufficient ground for taking the extraordinary step of removing 
the suit is made out. The petitioner has, however, satisfied me 
that he had good cause for not following the regular course in 
this case ; for he has referred me to a judgment delivered by the 
Deputy Commissioner on the occasion of an application made to 
him for a stay of proceedings in one of the suits (1), and from 


(1) The judgment of the Deputy of the Bangpara Tea Estate Company, 
Commissioner was as follows:—Mr. on the ground that the property was in 
Wagantuiebe, on behalf of the plaintiff, Chancery, and beyond the order of the 
the official liquidator appointed by the Court. He filed his power of attorney, 
High Court of Chancery, filed an appli- and the solicitor’s letter forwarding a 
cation to stay all proceedings in the document, purporting to be a copy of 
matter of thesale of the Bakul gardens the order made in the Court of Chan- 
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this judgment it is apparent that the Deputy Commissioner 
was altogether unacquainted with the principles and the English 
Statute upon which the’ merits of the petitioners application 
depend. It would perhaps have been matter of surprise, had the 
fact been otherwise. I will proceed at once then to enquire, whe-~ 
ther or not the Moonsiff has erred in his duty, and if so, whether 
it 18 necessary that the suit should be brought here, in order that 
the right determination may be come to. 

The principal facts in the case may be shortly stated. The 
Bangpara Gardens were attached in execution of the decrees, 
on the 20th September 1870, and the Bakul Gardens on the 
27th October. Both these properties were, as I have said, sold 
on the 9th December. The Company is an English Company,— 
that is, its domicile is in England; and on the 25th October, 
after the attachment of the Bangpara Gardens, and before that 
of Bakul, a petition for winding-up the Company was presented 
to the English Court of Chancery. The immediate consequence 
was that the Winding-up Act of 1862 became applicable to the 
affairs of the Company. The 25th section of the Act, together 
with other sections, thereupon enabled the Court of Chancery 
at once, so far as the Act had operation, to restrain further 
proceedings in any suits or proceedings against the Company. 


cery, together with a telegram; anda on the ground that the attachment 


letter from Mackillican and Oo., who 


-appear to have been also appointed 


agents to the official liquidator, have 
been received by the Court. It appears 
from the document, purporting to be a 
copy of the order of the Court of Chan- 
cery (and this document is admitted by 
the agreement of all parties), that the 
vesting order empowering the official 
liquidator was made on 12th November 
1870. The parties opposing the ap- 


_ plication are, firstly, Mr. Alexander 


`~ 


Scott Campbell, manager for John 
Teil and Co., purchasers at the sale; 
and, secondly, Mr, J. A. Rayson, agent 
for Mr. H. Bone, a decree-holder, at 
whose instance attachment issued. 


The plaintiff's application is opposed 


nm 


“was made prior to the date of the 


vesting order to the official liquidator, 
and that, therefore, such order could 
not extend to the property so attached 
by order of the ordinary Civil Courts. 
The only question -arising then is 


what was the date of the order of © 


attachment, and this, from the copies 
of the orders filed by the opposing 
parties, appears to have been 27th 
October 1870, whereas the vesting 
order by the Court of Chancery is 
dated only 12th November 1870. I 
hold, therefore, that the attachment 
and all ulterior proceedings are good 
and valid, and I dismiss the plaintiff's 
application with costs, 


\ 
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And upon the making of the order for the winding up of the Com- 
pany, on the 12th November, sections 87 and 163 together, as they 
have been judicially interpreted, made void all attachments on the 
property of the Company, and all the proceedings against their pro- 
perty, except so far as the Court of Chancery permitted them to 
have validity and to be carried on. So that, had the Bangpara 
Gardens and Bakul Gardens been situated in England,instead of in 
Assam, after the 12th November, the attachment on those proper- 
ties would have been so far void in effect that the judgment-credit- 
ors could not have proceeded to execution’ without the express 
permission of the Court of Chancery, and ‘therefore the sale by 
the local Court, on the 9th December, made, as it certainly was, 
without permission or sanction of the Court of Chancery, would, 
on the same assumption, have been altogether void. Mr. Marin- 
din’s client, the Attorney of the Company, says, he is entitled 
to ask the Courts of this country to treat that sale as a void 
transaction, just as it would have been under the supposition I 
have just made. It has been, no doubt, settled in this Court by the 
decision in Jn the matter of the Agra and Masterman’s Bank (1) 
and in Peitsch v. The Commercial Banking Corporation (2), thatin 
all cases where a Company is being wound-up by the Court of Chan- 
cery in England, the Courts of this country are bound, so far as they 
can, on a principle of comity, to give effect to all the proceedings 
and orders of the Court of Chancery relative to the administration 
of the assets of the Company, and in this respect the decisions to 
which I refer only follow out the analogy set by the Act itself 
in section 122, where it directs that the Courts in Scotland and 
Ireland shall enforce all orders under the Act, &c. But the 
present application asks the Court I think to go yet one step 
further,—viz. not only to give effect in this country to an order 
of the Court of Chancery made in winding up the Company, 
but also- to extend the operation of the English Act itself to 
this country. Butit appears to me that if the English Legis- 
lature refrained from extending the provision of sections 85, 
87, and 163 of that Act to this country, the Courts of this country 
are in truth powerless to do so—all that the Courts can do is 


(1) 1LJ., N.S, 386, (2) 1L J., N. S., 363. 
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1871 __by the exercise of such discretionary control as they possess 
shee, over their own procedure to give assistance to the Court of . 


me Deore Chancery and so to further the operations in the winding-up 


banep 228, &0. guit, If then this be so, upon going back again to the facts 


one eos which have occurred, I find that when the property was sold 
sroanug. on the 9th December, the Court in this country,—i. e., the Moon- 
sif’s Court,—had undoubtedly the power to sell the property in 
execution of the decrees passed by itself. The proceedings in 
the suits appear to have been regular, the property had been 
attached in due course, and the order for sale had been made. 
Had the official liquidator or his representative come in before 
the sale was actually effected, I think it would have been right 
‘that the Moonsiff should have given the fullest consideration to 
his application, and probably the Moonsiff in such an event 
should have stayed the sale until the liquidator could have 
obtained directions from the Court of Chancery at home relative 
to selling the property. Isay probably, because it is possible 
that even at that time the condition of the gardens was such as 
made it almost imperative they should be sold without any 
very considerable delay. But no such application was made to 
the Moonsiff, and I suppose could not have beenmade. Indeed 
I may assume that up to the,9th December the Moonsiff and 
every one in Assam was quite ignorant that the winding-up 
order had been made in the Court of Chancery on 12th Novem- 
ber. Thus the sale was unquestionably valid at law to pass title 
to purchasers, and it could not be undone except for good cause 
within sections 166 and 157 of Act VIII of 1859,—+#. e., cause arising 
out of the procedure. So that, with the best consideration I can 
give to this matter, on the facts of the case it appears to me that 
when the attorney of the liquidator applied to the Moonsiff it 
was too late to undo what had already been done. If the case 
were brought down to this Court, I think I should have no 
power to set aside the sale of the 9th December. And I may 
add that, even if I had that power, I should feel very doubtful 
whether it ought to be exercised or not. The tendency of the 
later decisions in the Court of Chancery is to give the judgment- 
oreditor the full benefit of his execution. All that the Court 
Joes, even in England in cases like this, as far as I can judge, 
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appears to be simply this,—namely, that the conduct of the sale 1871 

is transferred from the sheriff to the official liquidators, in order Para 
that it may be made in such a manner as to realize the best tar.Dzorzm 
possible price, and the mode in which the Court under this change RERED RED 228, ŠO. 
protects the interest of the execution-creditor is by making an or ras bes 
order in the winding-up suit that the execution-creditor should "S7 0% De- 
have the same rights over the sale-proceeds as if the sale had 

been by the sheri® The form of order, which I suppose is now 

usual, is given in In re the Plays-yn-Mhowys Coal Company (1), 

but I could not make such an.order in this Court which is not 

charged with the winding-up of the Company. By making such 

an order I should in truth be taking administration of a portion 

of the assets of the company, and I gould not administer them 
separately from the rest of the assets, and I don’t know that this 

Court has even the power to take on itself administration 

of the property subordinate to the Court of Chancery. All I 

repeat that this Court or any other Court foreign to the Court 

of Chancery can do in a matter like the present is, within the 

limits of its own procedure in a case before it, to make “such 

an order as will leave the assets so far as may be proper under 

the administration of the Court of Chancery. There is no 
opportunity I think for doing that in the present case, so that even 

if I had the power to set aside the sale of the 9th December, it does 

not seem to me, I should be rightly exercising the discretion of 

the Court in doing so. This application must therefore be dis- 


missed with costs. 


Rule discharged. 
Attorneys for the applicant: Messrs, Berners and Co. 


Attorneys for the purchasers: Messrs. Carruthers and Dig- 
nam. 


(1) 4 L. R., Eq., 691. 
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[APPELLATE CIVIL. ] 


. Before Mr, Justice Norman, Officiating Chief Justice, Mr. Justice Bayley, 


and Mr. Justice Milter, 


PRINCE GHOLAM MAHOMED (Dzrsnpanr) v. INDRACHAND 
JAHURI (Prarsrirr).* 


Attachment of Decree—Properity—Decree—Irregularity of Atlachment— 
Act VIII of 18659, ss. 205, 233 to 238. 


A decree of Court falls within the description of “ other property " in gec- 
tion 205 of the Civil Procedure Code, and is therefore liable to attachment, 
which should be made under section 287, 


Princk Manomep RAHIMUDDIN purchased a moiety of a 
decree in a suit pending in the Court of the Judge of the 24- 
Pergunnas, obtained by Shamsunissa Begum against Munshi 


Bazlur Rahim. Prince Mahomed Rahimuddin’s name was not- 


entered in the record as a co-plaintiff, or as being jointly 
interested in the decree with Shamsunissa; but by two several 
orders in the suit, he was treated as being jointly interested with 
her in the decree, and standing in the position of a decree- 
holder. By the latest of these, dated the 26th of May 1868, it 
was ordered that he should be at liberty to bid as such, and that 
a certificate of receipt signed by him should be taken in part 
payment of his (8 annas) share of the decree. 

On the 17th of August, Indrachand Jahuri, the plaintiff 


in the present suit, who had a decree against Prince Mahomed 


Rahimuddin, having applied for an attachment of the rights 
and interests of Prince Mahomed RKahimuddin in the decree, 
an order was passed by the Subordinate Judge, who sent a 
rubakari to the Judge of the 24-Pergunnas, directing that the 
right, title, and interest of Rahimuddin in the decree should be 
attached. 


* Regular Appeal, No. 93 of 1870, from a decree of the First Subordinate 
Judge of the 24-Pergunnas, dated the 31st January 1870, 
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The Judge, on receipt of the rubakari, passed an order that 
the decree should be attached according to practice, and inform- 
ed the Subordinate Judge that the decree had been attached, 
but it appears no notice of the attachment was given to Prince 
Mahomed Rahimuddin. 

On the 24th of August, Prince Gholam Mahomed purchased 
from Prince Mahomed Rahimuddin his interests under the 
decree. After this date the sum of Rs, 1,64,339-1-9 was paid 
into Court by the defendant Munshi Bazlur Rahim, the judg- 
ment-debtor, on account of the share of Prince Mahomed 
Rahimuddin. The whole of this amount, less certain sums to 
which he admitted the right of the Agra Bank and of Mr. 
Wilkinson as Administrator-General, was subsequently taken 
out of Court by Prince Gholam Mahomed. 

The present suit was brought by Indrachand Jahuri against 
Prince Gholam Mahomed to recover the amount to which the 
plaintiff would have been entitled under his attachment out of the 
sum paid into Court to the credit of Prince Rahimuddin. 

The main point in the defence was that a decree of Court for 
money cannot be attached under the provisions of Act VIII of 
1859. ae 

The Subordinate Judge passed a decree in favour of the 
plaintiff. A regular appeal was then preferred to the High 
Court. 


_ Baboos Ramesh Chandra Mitter and Hem Chandra Banerjee, 
for the appellant, contended (first) that the attachment was in- 
operative, inasmuch as it was not an attachmentin accordance with 
any one of the sections between 233 and 238 of the Civil Pro- 
cédure Code, the thing attached being a decree which is not pro- 
perty within the meaning of section 205 of the Code such as can 
be attached under the provisions of the Code; (secondly) that, if 
this decree for money be considered a “debt,” it should have 
been attached according to the mode prescribed in section 236 


by giving proper notices; that mode was not followed in this 
case. 


Baboos Bhairabchandra Banerjee and Ambika Charan Bose 
for the respondents were not called upon. 
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Norman, J. (after stating the facts as above).—Now we may 
observe that the 205th section of Act VIIT of 1859 declares what 
are the several species of property liable to attachment and sale 
under decree,—namely, “lands, houses, goods, money, bank- 
“notes, Government securities, bonds or other securities for 
“ money, debts, shares in the capital or joint stock of any rail- 
“way, banking or-other public company or corporation, and all 
“ other property whatsoever, moveable or immoveable, belong- 
“ing to the defendant, and whether the same be held in his own 
“name, or by another person in trust for him, or on his behalf.” 
Now we have no doubt but that a decree is property which 
falls within the description of “ other property” in section 205, 
and is therefore declared to be liable to attachment and sale in 
execution of a decree. But when the sections from 233 to 238 
are read through carefully, it will be found that no one of these 
sections appears to be exactly applicable to such property as a 
decree. We think, however, that, assuming that none of these 
sections contain any provisions appropriate for the attachment 
of a decree, it must not be taken that a decree which falls 
within the class of subjects declared liable to attachment by 
section 2065 is therefore not so liable. 


Of the several species of property, for the attachment of 
which provision is made by the several sections above mentioned, 
that which is most nearly analogous to the right of a decree- 


-holder in a decree which is being executed in a Court of Justice, 


” 


is a security in deposit in a Court of Justice, or money in & 
Court of Justice, or in the hands of any officer of Govern- 
ment which is or may become payable to the defendant. The 
attachment of such property is provided for by Section 287. 

The attachment in the present case has been made in the 
manner prescribed by section 237, and we think that for the 
purpose of attaching the decree itself, and the money when it 
came into Court, the form of attachment under ‘section 237 is 
perhaps the most appropriate. A decree for money may be 
considered as consisting of two things: first, the debt due from 
the judgment-debtor to the decree-holder; and, secondly, the 
security for that debt by a decree which renders it capable of 
being enforced. The one.being capable of separation from the 


Á% 
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other, the two things are distinct, one being a debt, the other 
being the security for that debt. Now, if a decree is to be 
‘treated merely as a debt, and if the only mode of attaching 
it is by an order for attachment under section 236,—namely, 
by a “ written order prohibiting the creditor from receiving 
“the debt, and the debtor from making payment thereof,” 
the security of a oreditor attaching a decree will be very 
imperfect, because the attachment would not stay execution 
of the decree; and if the execution proceeds, and money 
is realized and paid into Court under the decree, if the decree- 
holder disregards the order of the Court, and applies to 

ke out the money in contempt of the order of attachment 
served on him, he can do so, unless there is some order recorded 
in the Court executing the decree, prohibiting the decree-holder 
from receiving the money out of Court. There must therefore 
be some means of attaching the decree itself, more effectual 
than the ordinary attachment under section 236. No doubt it 
would be prudent and proper in case of attachment of a decree 
to serve the judgment-debtor with an order under section 236, 
in order to attach the debt due from him. But the want of 
such order will not affect the attachment of the decree. 

In my opinion the attachment in the present case was valid 
and effectual. Prince Gholam Mahomed has taken out of Court 
money which was subject to the lien and attachment of the 
plaintiff Indrachand Jahuri. I think he is therefore liable to 
refund to Indrachand the money so taken, to the extent of his 
lien, and the Subordinate Judge was right in decreeing the 
plaintiff's case. 


This appeal must therefore be dismissed with costs. 


BAYLEY, J.—I concur. 


MITTER, J.—I am of the same opinion. I think that the 
objection now taken before us was never pressed by the defend- 
ant in the Court below; and as it is not pretended by him that 
he took the assignment from Prince Rahimuddin without being 
aware of the attachment, I think he ought not to be permitted 

42 
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to take that objection now. Besides the mode of attachment 
adopted in this case is the one usually adopted in the Mofussil 


e Courts, and I do not think that the appellant has been in any 


INRDACHAND 


JANURI. 


1871 


June 17. 


manner prejudiced by the irregularity he complains of, sup- 
posing it to be an irregularity at all. 
Appeal dismissed, 


[APPELLATE CRIMINAL] 


Before Mr. Justice Bayley and Mr. Justice Paul. | 


“THE QUEEN v. KALI CHANDRA SHAH anp MAHIMA RANJAN 
ROY CHOWDHRY.* 


Criminal Procedure Code (Aot XXV of 1861), s. 318—Evidence on Oath— 
Actual Possession. 


In a proceeding under section 318 of the Criminal Procedure Code, to deter- 
mine the right of actual posseasion, it is necessary that evidence should be 
taken upon oath. 


THIs case arose out of a dispute for a chur claimed on the one 
hand by the zemindars of Kakina, and on the other hand by the 
izardar holding under the zemindar of Purbhobhog of Cooch 
Behar. The dispute commenced in the cold season of 1869-70, 
since which time petitions were filed on either side, and the 
police had been directed to investigate these cases. The police 
sent in their report in B form as true cases, at the same time 
giving it as their opinion that the izardar, holding under the 
zemindar of Purbhobhog, was in possession. Upon this report, 
on the 6th January 1871, it appears that the Officiating Joint 
Magistrate recorded a proceeding, giving reasons for appre- 
hending a breach of the peace, and calling on the parties to 
produce any witnesses or other evidence regarding actual 
possession. Shortly after this proceeding, on the 10th January, 
one of the parties in this dispute, named Sheikh Burra 


* Reference under section 434 of the Code of Criminal Procedure, by the 
Officiating Magistrate of Rungpore. 


+ 


t 
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Mahomed, presented a petition, complaining of the probability 
of a breach of the peace taking place, and setting out the 
grounds of his apprehension. He was thereupon at once examin- 
ed on solemn affirmation, and in his evidence he repeated ail 
the main facts stated in his petition. 

The proceedings under section 318 of the Criminal Procedure 
Code were actually taken after this statement had been taken 
on solemn affirmation. " 

On the 3lst January 1871, the Officiating Joint Magistrate 
held that the dispute could not be properly decided without 
a local investigation; and on the 18th February he visited the 
spot, made a local enquiry, and ordered that the izardar of 
Purbhobhog be considered to be in possession of the disputed 
chur until ousted by due course of law. Between the 31st Janu- 
ary and 18th February, it appeared that nothing was done, 
nor does it appear that the Officiating Joint Magistrate, on going 
to the spot, took the depositions of witnesses on oath. The 
zemindars of Kakina brought this order to the notice of the 
Magistrate for the purpose of having the proceedings sent up 
to the High Court, and the order under section 318, Criminal 
Procedure Code, set aside. 

The Magistrate, considering the order of the Officiating Joint 
Magistrate to be illegal, sent up the records of the case to the 
High Court in a long letter of twelve paragraphs, proposing two 
grounds for the reference :— 

I. “Before a case can be brought under section 318 of the 
Criminal Procedure Code, is it neces sty to adjudicate upon 
legal evidence? 

II. “Having been so brought, are the statements of the 
parties, and mere local enquiry not on oath, sufficient data on 
which to decide who is in possession of the disputed land?” 

The Magistrate, after reciting the facts of the case, and laying 
down the points of reference in paragraphs 7 to 9 of his letter, 
discissed the rulings bearing on the two points of reference, and 
pointed out certain differences of opinion between the several 
Divisional Benches, suggesting at the same time a reference to 
a Full Bench for a clear and authoritative ruling on these 
points. = 


MAHMIA 
Rangan Roy 
CHOWDHRY. 
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He referred, upon the first point, to the cases of Dewan Elahee 
Newoz Khan v. Suburunnissa (1), The Queen.v. Abbas Ali 
Chowdhry (2),and The Queen v. Ballabh Kant Bhuttacharjee (3). 


(1) 5 W. Ra Cr, 14. 

(2) 6B. L. R., 74. 

(8) Before Mr. Justice L, 8. Jackson and 
Bir. Justice Afarkby. 


April 6th, 1869. 


THE QUEEN v. BALLABH KANT BHUT- 
TACHARJEE AND OTHERS.” 


Baboos Sreenath Das and Kissen 
Dayal Roy for the prisoners. 


Jackson, J.—This is an orderunder 
section 318 of the Code of Criminal 
Procedure by the Magistrate of Rung- 
pore, which has been laid before us by 
the Sessions Judge for revision, and 
against which we have also heard an 
argument on the part of one of the 
zemindars interested, the effect of the 
Magistrate's order being to keep the 
opposite party, the zemindar of Nek- 
bukht, in possession of a quantity of 
char land, excepting a certain part 
which the Magistrate described as 
being unculturable and sandy soil, 
and therefore not capable of being 
possessed in the usual way, and which, 
oddly enough, he goes on to say, must 
be considered as not forming part of 
the disputed land, but as being in the 
undisputed possession of the second 
party. The question before us, how- 
ever, does not relate to this small 
portion of sandy chur, but to the larger 
area which has been found to be in 
possession of the opposite party. 

The objections urged before us are, 
first, that the Magistrate's proceedings 
were not commenced in the way 
required by section 318, and that 
consequently the orders were altogether 
bad on that account. Now-it seems to 


me that the Magistrate has recorded 
an amply sufficient proceeding as to 
the grounds upon which he was satis- 
fied that such a dispute existed regard- 


` ing these lands as was likely to occa- 


sion a breach of the peace, and there- 
fore demanded his interference, It 
has been argued before us that, in 
order to his being satisfied on this 
subject he ought to have summoned 
witnesses. ‘This is not prescribed by 
the Code, nor has it been so held in 
any case before this Court so far as I 
know. The Magistrate was satisfied 
by certain investigations conducted 
by the district police, and the report 
made by the police was clearly suffi- 
cient ground upon which to proceed. 
The next objection is that the 
Magistrate has decided, not with 


.reference to possession, but with refer- 


ence to the title of the parties respec- 
tively; and also that the Magistrate 
has come to a decision entirely upon 
documentary evidence, and has not 
examined the witnesses whom the 
parties were ready to produce. Now 
I think it very clear on the face of 
those proceedings that the Magistrate 
has quite misconceived the nature of 
the jurisdiction which he has to exer- 
cise under the 22nd Chapter of the 
Code of Criminal Procedure. What 
the Magistrate has to do under that 
chapter, when he finds that occasion 
exists, ig to make a speedy and sum- ` 
mary enquiry into the fact of posses- 
sion of the disputed land, and to pass 
with as little delay os possible an order 
declaring the party whom he finds to 
be in such possession entitled to retain 


* Referénce to the High Court, under section 484 of the Code of Criminal Procedure, 
- ‘by the Sessions Judge of Rungpore. 


VOL: VIL] 


HIGH COURT. 


Upon the second ‘point, he referred to the cases of The Queen 
v. Sonaoollah (1) and Maharajah Gobind Nauth Rai v. Rajah 


Anund Nath Rat (2). 


Baboo Krishna Dayal Roy ae on behalf of the Kakina 


zemindar, 


it until ousted by due course of law. 
Tobserve that the Magistrate commenc- 
- ed these proceedings in the month of 
August 1868, and after receiving 
papers and holding investigutions of 
various kinds, and adjourning the en- 
quiry from time to time, he finally 
passed an order in January 1869. It 
is also clear that, in passing his order, 
he has taken into his consideration 
various circumstances which were 
really beyond the scope of the proper 
enquiry, and has not confined himself to 
the simple issue before him. But it 
is also, I think, quite clear that what he 
has done, has been done on the invita- 
tion of the parties themselves. It is 
the parties themselves who have placed 
before him the materials on which he 
has based his judgment, and any mis- 
carriage of his, therefore, is chiefly 
their own fault. 

. I do not find that the Magistrate 
refused to examine witnesses when 
produced before him. The only thing 
shown to us is, that on one occasion 
when witnesses were apparently in 
attendance, he directs that they may 
be discharged for that day, but that 
the case will be taken up the follow- 
ing Monday. Itis not shown to us 
that the witnesses were again produced 
on that day and that he refused to 
examine them ; and although he certain- 
ly does say that he thought it unne- 
cessary to go into oral evidence, thus 


leading the ‘parties to produce oath . 


against oath, and perhaps leading to a 


great deal of false swearing upon both | 


sides, it does not appear that the course 


which he took was taken otherwise than 
with their consent. I am therefore not 
of opinion that there is any such mis- 
carriage in these proceedings as obliges 
us to interfere; but my objection to 
interfering in this case is also based upon 
the impossibility of our substituting for 
the order of the Magistrate any ordet 
which would place the parties in a 
better position, or would be more to 
the advantage of the public than the 
order which now stands. These pro- 
ceedings commenced some eight months 
ago. The dispute if it then existed, 
is now probably at at end; and Iam 
altogether unable to see what enquiries 
we could order, or what directions we 
could now give, which would improve 
the state of affairs. It is quite clear 
that if either of the parties has been 
injuriously affected by these proceed- 
ings, he has had ample time to resort 
to the Civil Court to have the matter 
set right. We are not told that any 
thing of the sort has been done. I 
think, therefore, that the objections pres 
ferred before us are rather in the 
nature of technical and formal objec- 
tions to the order than really well- 
founded complaints of wrong done, 
and I consider that we ought not to 
interfere with the order of the Magis- 
trate. | 


Markey, J.—TI algo think we ought 
not to interfere with this order. 


(1) 2 W. RB., Cr., 44. 
(2) & W. R,, Cr., 79. 
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Baboo Kashi Kant Sen on behalf of the izardar under the 
zemindar of Purbhobhog. 


Baboo ‘Krishna Dayal Roy referred to the cases quoted by 
the Magistrate, and pointed out how they applied to the facts of 
this case. He urged that the first order of the Officiating 
Joint Magistrate, calling on the parties to give evidence of 
actual possession, was based on a mere police report, which 
was not evidence; and that there was nothing on the record 
to show that the final order of the Magistrate on the ques- 
tion of possession was based on any evidence whatever; and 
although the Officiating Joint Magistrate recorded having per- 
sonally visited the spot, yet he said nothing as to whether he 
had taken any evidence of parties on oath. On both these 
grounds, he urged, the order of the Officiating Joint Magistrate 
ought to be quashed. 


Baboo Kashi Kant Sen drew the attention of the Court to 
the statement on solemn affirmation of one Sheikh Burra 
Mahomed, which was taken down by the Officiating Joint 
Magistrate before proceeding under section 318, and contended 
that it disclosed, if believed, grounds upon which a Court decid- 
ing a question of fact would be competent to base a finding as 
to the probability of a breach of the peace happening. This, 
he urged, disposed of the first point of reference, On the second, 
he observed that the Officiating Joint Magistrate went personally 
to the spot, and from enquiries made by him from the residents 
there he was satisfied as to which party was in possession ; and it 
could not be said that the Officiating Joint Magistrate had come 
to his conclusion on the matter of possession at a mere guess; 
the mere omission to record the statements of the parties, 
whom he must have questioned, could not lead to the inference 
that the Officiating Joint Magistrate had not examined witnesses. 
Upon the authority of The Queen v. Ballabh Kant Bhutta- 
charjee (1), he contended that it was not absolutely necessary for 
the Officiating Joint Magistrate to have examined any witnesses 
at all on the fact of possession. 


(1) See Arnie, p. 324. 


—_ 
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PAUL, J.—In this reference two questions have been submit- 1871 
ted for our consideration: lst, Before a case can be brought T=! Quezn 
under section 318 of the Criminal Procedure Code, is, it neces- pani S 


sary to adjudicate upon legal evidence? and, secondly, having A 
been so brought, are the statements of the parties, and mere local Rasan Rox 
enquiry, not on oath, sufficient data on which to decide who is i 
in possession of the disputed lands? 

With reference to the first question, the Magistrate has 
- considered the decisions under section 318 of the Criminal Pro- 
cedure Code to be apparently conflicting. We think the circum- 
stances of this case do mot admit of any reference to those 
decisions which are said to be conflicting, because we find that 
in this case a petition was presented by Sheikh Burra Maho- 
med on the 10th January 1870, that his evidence was then and 
there taken on solemn affirmation, and that he substantiated the 
principal matters contained in his statement. 

This evidence plainly shows that a dispute existed concern- 
ing lands, &c., which was likely to create a breach of the 
peace; and the order that was made on that occasion was to 
the effect that, in order to prevent the breach of the peace, two 
inspectors should. be deputed to the spot to keep the peace. 
All the subsequent proceedings are based upon this preliminary 
proceeding, The subsequent proceedings consist of petitions 
and other matters put in by the disputing parties, and they 
clearly confirm the view originally taken by the Magistrate, 
upon the evidence of Sheikh Burra Mahomed, as to the existence 
of a dispute concerning lands, &c., which was likely to create a 
breach of the peace. Under these circumstances, it appears that 
the Magistrate was reasonably and rightly satisfied, and that 
he acted fully within the provisions of section 318. In this 
view of the case, a consideration of what is said to be a conflict 
between the various decisions is not, I think, called for, and I 
would suggest that in making references to this Court, the Magis- 
trates should be careful to glean the facts first and see if any 
of the admitted facts, on being carefully weighed and considered, 
give rise to any questions which are mooted in the decisions 
said to be conflicting. In this case we consider that if the 
Magistrate had applied his mind to the particular facts of the 
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case, he would have had no difficulty whatever in putting the 
correct interpretation upon section 318. It often happens that a 
confusion, arises in the mind upon reading a numberof decisions, 
without at the same time assiduously considering the particular 
facts upon which those decisions are come to. 

With reference to the second question, it is quite clear that 
mere local enquiry and statements of parties not on oath are 
not sufficient data on which to decide what party is in posses- 
sion of land. We do not find on the records of this case any 
evidence of witnesses examined on oath by the Magistrate; 
and we consider that any statements hat they have made not 
upon oath cannot be regarded as evidence, and ought not to be 
relied upon as such. It is admitted on both sides, that there 
is no evidence of parties on the record, that the statements were 
not taken on oath, and that the local enquiry was not conducted 
on oath. Under such circumstances, the question involved in 
this reference is too elementary to require discussion, and it 
has taken.me by surprise, that an enquiry made on the spot, 
either in the presence or absence of the parties, and some state- 
ments elicited from persons not under the sanction of an oath, 
should be considered as any legal evidence on which to direct- 
a party to be kept. in possession to the exclusion of another. 
When we consider that an award under section 318 gives a 
man a strong hold upon land, from which he cannot be dis- 
possessed until the opposite party can prove a superior title, it 
cannot but be maintained that the proper proceeding must be 
that the local enquiry or investigation, of whatever nature it may 
consist, should be upon evidence in the legal sense of the word. 
I do not myself much approve of the term “legal evidence,” 
for all that courts of justice are concerned with is evidence in 
the legal sense of the term,—that is, thatwhich is taken on oath. 
Oral evidence is the statement of a witness on oath, and unless 
it be upon oath it cannot be any evidence at all. Therefore the 
expression “legal evidence” seems to create some confusion, in 
that it supposes that there may be evidence which is not legal. ` 
The adjudication in any case must be upon evidence properly so 
called. The adjudication by the Magistrate on the second 
question having been made upon matter which was not properly 
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in evidence is manifestly wrong, and his proceedings must there- 1871 


fore be quashed. oe 
BAYLEY, J.—On the first of the two questions referred by Katt Crax- 
DRA SHAW 


the Magistrate, I think there is no doubt that Sheikh Burra a 
Mahomedď’s statement on solemn affirmation recorded by the Ransaw Roy 
Joint Magistrate after the presentation of his petition on its back, eee 
vand followed by an order endorsed under the affirmation upon 
the police to act, and for two constables to keep the peace, fully 
satisfied the Joint Magistrate as to the likelihood of a breach 
of the peace, and this in such a manner as to make his proceed- 
ings in accordance with the provisions of section 318. It 
follows, therefore, that a discussion of the several decisions 
referred to by the Magistrate is now unnecessary in this case 
and under the above circumstances. 

As to the second question, the pleader is unable to show us 
any stajement on oath or solemn affirmation of any witness what- 
ever. In fact, it seems clear that the Joint Magistrate went to 
the village in company with his mohurir, and asked the inhabi- 
tants their views of the rights and interests of the contending 
parties, but did not put their statements under the sanction of 
an oath or solemn affirmation. So these statements, under the 
law, are no evidence at all. The Joint Magistrate no doubt 
makes some reference as to “oral evidence,” in his judgment, 
but, as stated above, there is no such evidence in a legal sense 
on the record. I concur, therefore, i in the order that the Joint 
Magistrate’s proceedings should be quashed as illegal on the 
second point referred. 

Magistrate's proceedings quashed. 


Before Mr. Justice Bayley and Mr. Justice Mitter. 
In rue Marrer or ram Perrrion or BHADRESWARI CHOWDHRANI.* 1871 


June 23, 
Criminal Procedure Code (Act XXV of 1861), s. 318—Evidence— Police 
Report-—Breach of Peace. 





A Magistrate, before proceeding under section 318 of the Criminal Procedure 
Code, must be satisfied by evidence that a dispute likely to induce a breach 
of the peace exists. A police report is not evidence. 


` # Criminal Motion Case, No. 48 of 1871.. 
l l 43 


PETITION OF 
BHADEESWARI 
CHOWDHRANI. 
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In this case there was originally a report made by the police, 
and sent to the Extra Assistant Commissioner of Gowalpara 
(vested with the powers of a Magistrate), that there was a like- 
lihood of a breach of the peace being caused by the ryots of 
Gharla and Parbat Jowar, who were disputing as to the right of 
fishery in a certain bhil called Bhoispori, on the ground that it 
was the property of their respective zemindars. Simultaneously 
with this report, one Nilchand Manji, on behalf of the zemindar 
of Parbat Jowar, presented a petition setting out his claim, 
but not praying for an adjudication, under section 318 of the 
Criminal Procedure Code, Upon this report the Extra Assist- 
ant Commissioner called upon Nilchand Manji on behalf of the 
Parbat Jowar zemindar, and Gobardhan Manji on behalf of the 
Gharla zemindar, to file written statements as to the actual posses- 
sion of the fishery. The parties filed their statements, and the 
Magistrate therenpon personally went to the spot and took the 
depositions of witnesses on -both sides on the fact of posses- 
sion, and found in favor of the Gharla zemindar, and passed an 
order retaining him in possession. 

The zemindar of Parbat Jowar applied to the Judicial Gu. 
missioner of Assam (vested with powers of a Sessions Judge), to 
send up the proceeding of the Extra Assistant Commissioner of 
Gowalpara to the High Court for revision under section 434 of 
the Criminal Procedure Code, on the ground that the Court 
below had passed no decision on the point as to whether he was 
satisfied that there was a likelihood of a breach of the peace, 
which is requisite before steps can be taken under section 318 
of the Code, and that there was no evidence on the record on 
which a finding could be arrived at on this point, The Judicial 
Commissioner called for an explanation from the Extra Assist- 
ant Commissioner, at the same time directing him to take 
evidence (if there had been an omission to do so) and to record 
a proceeding as to whether he was satisfied or not of the likeli- 
hood of a breach of the peace. The Extra Assistant Commis- 
sioner took the evidence of eight witnesses, and recorded his 
opinion that he was satisfied that there was a likelihood of a breach 
of the peace happening; and the Judicial Commissioner after 
this thought the necessity for a reference to the High Court no 
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longer existed, and rejected the prayer of the Parbat Jowar 1871 
zemindar. Ma enor. 
THE 

Baboo Mohini Mohan Roy, on behalf of the Parbat Jowar BiuxDneswant 
zemindar, moved the High Court (Bayley and Mitter, JJ.) ictal 
to call for the records of this case and quash the order of the 
Magistrate, as there was no finding, nor evidence, that a breach 
of the peace was likely to take place. 

A rule was granted, calling upon the other side to show cause 
why the order of the Extra Assistant Commissioner should not 
be set aside. 


Mr. Allan (with him Baboo Tarini Kant Bhuttacharjee), for 
the Gharla zemindar, now showed cause. He contended that the 
report of the police was sufficient, if believed by the Magistrate, 
to warrant proceedings being taken under section 318 of the 
Criminal Procedure Code. In support of this view, he quoted 
thé case of Zhe Queen v. Ballabh Kant Bhuttacharjee (1). 

He further urged that, in this case, the Extra Assistant Com- 
missioner did not act simply on the police report, for there was 
a petition on the record, put in about the same time with the 
police report, by the petitioner, complaining to the Magistrate 
of the conduct of the opposite party, and asking for an adjudi- 
cation, which would be sufficient to move a Magistrate to take 
proceedings under section 318. The Magistrate, he urged, is 
simply to be satisfied of the probability of a breach of the peace 
taking place, and that it was nowhere laid down that he could 
not be satisfied otherwise than on the sworn statement of parties. 


BaYunby, J.—We think this rule should be made absolute, and 
the order of the Extra Assistant Commissioner be set aside. 

The contention between the parties was as to the right of 
fishery ; and the legal question raised before us in this referencé 
is, whether the Extra Assistant Commissioner had legal evidence 
to proceed upon under section 318. 

It is admitted that no depositions on oath were taken, and it 


(1) See ante, p, 324, 
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= 1871 isnot alleged that the Magistrate personally and with his own 
He, eyes saw any probability of a breach of the peace. All that 
` TTER OF 


THE was acted upon was the report of the police. 
PETITIQN OF 


Donwan In a recent cage, decided by Mr. Justi¢e Paul and myself, on 
the 17th of this month, Zhe Queen v. Kali Chandra Shaw (1), 
we stated on a similar question, that “ mere local enquiry and 
“statements of parties not on oath are not sufficient data on which 
“to decide what party is in possession of land;” and further on, 
that “any statements made not on oath cannot be regarded as 
* evidence, and ought not to be relied upon as such.” The only 
exception to this rule—if exception it can properly be called—is 
when a Magistrate on the spot, and with his own eyes, sees parties 
armed for a conflict, or otherwise in such a position as would 
create a breach of the peace. _ 

A decision of Mr. Justice L. S. Jackson-and Mr. Justice 
Markby,in The Queenv. Ballabh Kant Bhuttacharjee (2), has been 
quoted to us as holding that, in some cases, the mere information 
of the police may be accepted. There might have been peculiar 
facts in that case which are notin this, The majority of deci- 
sions are the other way, so we follow them and the ordinary rule 
of law,—viz., that statements not upon oath are not ordinarily 
legal evidence. 

It has, however, been pressed on us that the complainant 
himself, Nilchand Manji, had requested by a petition that 
the Magistrate should proceed under section 318; but on refer- 
ring to the petition and the endorsement upon it, it is, quite 
clear that all that the complainant has requested was with a 
view to the satisfaction of his own particular claim, and did not 
specifically ask for an enquiry and trial under section 318. 

In this view, we think that the orders of the Extra Assistant 
Commissioner, dated the 26th May 1870, and 24th November 
1870, must be set aside, and this rule made absolute. 


Mirter, J.—I am of the same opinion. The report of the 
police is no evidence whatever, and the Extra Assistant Commis- 
sioner ought not therefore to have accepted that report as suffi- 


cient to institute proceedings under section 318. A 
Rule absolute. 
(1) See ante, p. 822. (2) Bee ante, p. 324, 
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Before Mr. Justice Phear. 


GABIND CHANDRA DUTT v. GANGA DHYE AND OTHERS. 187} 
NALIT MOHAN DAS v. GANGA DHYE anD ornazs. . Aug. 9. 
j : Plaint, Amendment of-—-Act VIII of 1859. 


The Court has power to amend a plaint after it has been filed, although no 
express power to do so is given by Act VIII of 1859. Under Act VII of © 
1859, the Court has power to make all such amendments, first in the plaint, 
and afterwards in the issues, as may be necessary in order to bring about a 
fair and proper trial of the matter which the plaintiff comes into Court to 
have tried. 


THESE were two suits brought by the plaintiffs, who were 
banians, in order to establish the liability of the defendant 
Ganga Dhye on certain promissory notes made by the firm of 
Nandamall Bhinmall. The ostensible partners of the firm were 
Nandamall and Bhinmall, who had both been adjudicated insol- 
vents, and had filed their petition and schedule, but the matter 
had not come on for hearing. ‘The plaint alleged that Ganga . 
Dhye, although her name did not appear, was really the princi- 
pal partner in, or proprietor of, the business carried on by the 
firm of Nandamall Bhinmall. Both the plaints were originally 
drawn making A. B. Miller, the Official Assignee, a co-de- 
fendant with Ganga Dhye, as representing the estate of the 
insolvents Nandamall and Bhinmall. This was an application 
on petition, after the defendant Ganga Dhye had entered ap- 
pearance, to strike out the name of the Official Assignee, and 
to substitute those of Nandamall and Bhinmall as defendants in 
his place, and also to have certain alterations made in the body 
of the plaint consequent upon the change in the defendants to 
the suit. 


Mr. Evans appeared for the plaintiffs in both suits, 
Mr. Marindin for the defendant in one suit. 


Mr. Lowe for the defendant in the other. _ * 
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1871 Mr. Evans, in support of the application, contended that, 
ome. although the case of Zhe Kast India Railway Company v. 
Dore Jordan (1) had decided that the plaint could not be amended, 
Gaxca Dare. yet the practice since that decision had been in favor of allowing 
Natar Moran amendments to be made, and the Chief Justice, Sir R. Couch, 
Bed oe had, during the argument in the case of Shearman v. Fleming (2), 
' gaid that in Bombay the practice had been to allow such amend- 
_ ments, and that he was in favor of the same practice obtaining 

here. 


Mr. Léwe and Mr, Marindin, contra, contended that, at this 
stage of the case, the plaint could not be amended, and relied on 
The East India Railway Company v. Jordan (1). 


PHEAR, J.—I think I ought to allow the proposed amendments 
to be made. I have consideréd the reported cases in which 
amendments have been allowed to be made, and I have looked - 
at the several sections of Act VIIL of 1859 which bear upon 
the point. It is clear that the framers of the Act intended the 
plaint to be simply a concise statement of the cause of action, 
and the Act makes it a duty incumbent on the Court to take 

- .care that the plaint when filed is an accurate and sufficient 
staternent of the essential ingredients of the plaintiff’s claim, 
To enable it to discharge this duty, the Act gives the Court full 
and ample power to amend the plaint when tendered, or to reject 
it, I think the intention of the framers of the Act was that the 
Judge should look much more closely into the plaint before ad- 
mission, than the exigencies of business in this Court render 
possible, and therefore did not in express terms give the Court 
power to amend the plaint after it was filed. The next pro- 
ceeding contemplated in the Actis that the parties should file 
written statements authenticated by their affirmation, which 


(1) 4B. L. R., O. 0., 97. from the judgment of the Priyy Coun- 
(2) The observation was made in cil, in the case of Mohummud Zahoor 
the course of the argument in the case Ali Khan v. Mussamat Thakooranee 
where the question, astotheamendment Rutta Koer, 11 Moore’s L. A., 486.— 
of plaints, arose. The Chief Justice REPORTER. 
supported his opinion by a passage 


ž 
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should contain the facts relevant to the matter of suit set out 1871 
in the plaint. And then at the first hearing, or commencement GaBixp 

e P CHANDRA 
of the trial, from these statements of the facts, and from the is 
oral statements which the Cowt may obtain if it pleases, Ganca Dave, 
whether the written statements and oral statements are consist- Narre M MORAR 
ent or not, the Court ought to frame such issues as may seem 
to it essential to be raised and tried, in order that the matter 
of suit exhibited in the plaint may be properly determined; and 
that the Court may be under no misapprehension or difficulty 
with regard to this part of its fanctions, the amplest powers are 
expressly given to the Court to raise issues, or amend any issues 
already raised, at any stage of the trial. The conclusion which I 
draw from this is that the Legislature intended the Court to have 
power to make all such amendments first in the plaint, and after- 
wards in the issues—the two essential parts of what we common- 
ly term the pleadings—as might in any case be necessary under 
the prescribed practice, in order to bring about a fair and proper 
trial of the matter which the plaintiff came into Court to have : 
tried. Wein some slight measure deviate from strict observ- 
ance of the practice laid down in Act VIII, because the exi- 
gencies of business in thia Court are such that it is in truth 
impossible for the Judge to act as legal adviser to the plaintiff 
when he files his plaint, and this Court has power to mould its 
procedure as it thinks fit, only keeping as near as it reasonably 
can to the procedure prescribed by Act VIII. Accordingly, we 
very often allow the sufficiency of the plaint to be discussed 
after it has been filed, in an application made by the defendant 
to take the plaint off the file; and I think we have power, in 
like manner after the plaint has been filed, and the summons 
served, on the application of the plaintiff himself, to amend the 
plaint if an amendment be needed, in order to make jt more 
correctly set out the plaintiffs cause and right of suit; but, of 
course, I need hardly say the Court will never allow this to be 
done to the detriment of the defendant. I have looked through 
the plaints in these two cases, as originally drawn, and the pro- 
posed amendments. It appears to me that the amended form is 
the one in which the plaintiff ought to have presented his cause 
of action, and that Nandamall and Bhinmall ought to be put 


Gada ‘Dare. 


~ 
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1871 on the record, instead of the Official Assignee. It does not ap- 
Ganinp pear that the defendants have as yet filed théir written state- 
CHANDRA 

Durr ment, or have been misled as to the nature of the plaintiff’s suit. 
Gaxoa Dave. I think it right then that these amendments should be made, of 
Naur M Moman course, at the cost of the plaintiffs; and the defendant must be 
>. allowed the same time to file his written statement, as he would 
GANGA Din hove had if the plaint had been originally filed inits amended 

form. 


Application granted. 


Attorneys for the plaintiff in both cases: Messrs. Dhur and 
Mitter. 


Attorney for the defendant in both cases: Mr. Dover. 
[APPELLATE CIVIL.] 


Before Mr. Justice E. Jackson and Mr. Justice Mookerjee. 


1871 RAMHARI SARMA (Prater) v, TRIHIRAM SARMA AnD ornmns 
April 25. (Deraxpants).* 


Hindu Law— Succession to Inheritance— Separated and Re-united Brothers— 
Widow, 


A Hindu died, leaving a widow, a brother. and two nephews, the plaintiff 
and the defendant, The brother waa the defendant’s father; he and the 
widow were since dead, the widow having died in the brother's life-time, The 
plaintiff claimed to be entitled to a moiety of the estate of the deceased by 
inheritatice. The defendant claimed the whole on the ground that the deceased 
lived asa re-united or associated brother with his (the defendant's) father, 
whereas ‘the plaintiff was the son of a separated brother of the decensed. 
Held, that the material issue to be tried in the case was whether the widow 


lived in a state of re-union with the defendant, os her husband lind done with . 


the defendant's father, or whether she, at the time of her death, lived separate 
from him, though in the same family house. 


* Special Appeal, No. 2100 of 1870, from a decree of the Officiating Judge of Chittagong, 


dated the 28th June 1870, affirming a decree of the Moonsiff of that district, dated the’ 


19th February 1870. 


on A 
-_, 
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Baboo Krishna Sakha Mookerjee for the appellant. 


Baboo Akhil Chandra Sein for the respondents.: 


Tur facts of this case and the arguments of the pleaders are 
fully noticed in the judgment of the Court, which was delivered 
by 


MooxenrJen, J.—This case must be remanded to the Court 
of first instance for re-trial. The dispute appears to be about 
the estate of one Rammaniko, the paternal uncle of the plaintiff 
and of defendant No. 1. The defendant No. 2, being the 
grandson of another brother of Rammanilko, is excluded from 
inheritance by the plaintiff and defendant No. 1, who are nearer 
sapindas to the deceased. It appears that Rammaniko left a 
widow, Sharoda, who died on the 5th Assin 1231 (26th Septem- 
ber 1824). The plaintiff claims a moiety of the estate of 
Rammaniko as his brother’s son. Defendant No. 1 denied that 
the property ever belonged to the deceased, and took an alternate 
plea to the effect that the deceased Rammaniko, having lived 
as a re-united or associated brother with the defendant’s father 
Ramballab, he, the defendant, is entitled under the Hindu law 
to the whole of the inheritance, to the exclusion of the plaintiff, 
. who is the son of a separated brother of the deceased. 

The Court of first instance dismissed the plaintiff’s suit, on 
the ground that “it was fairly proved by the evidence of the 
witnesses of both the parties that Ramballab and Rammaniko 
were two uterine brothers; that they jointly held their shares; 
and that no division took place between them.” The Court 
held, therefore, “that defendant’s rights of heirship to the dis- 
` puted property are preferable to those of plaintiff.” 

On appeal the Judge confirmed this decision, holding that the 
evidence in the case proved “that Rammaniko and Ramballab 
“lived in commensality up to the date of the former’s death, 
* and that Rammaniko’s widow lived in commensality with the 
surviving brother Ramballab.” 

It is contended before us that the findings of the Courts 
below are insufficient under the Hindu law to establish an 
exclusive right in the defendant to the property left by Ramma- 
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niko. Itis said that.it may be that Rammaniko and Ramballab 
lived together in commensality ; but as it is an admitted fact that 
Rammaniko left a widow as his heir, it should have been seen 
whether at the time of her death she was or was not living as 
a re-united co-parcener with the defendant No. 1, the nephew of 
the deceased Rammaniko. It appears that at the time when 
Sharoda, the widow of Rammaniko, died, all the brothers of that 
individual were dead. It does not appear either in the plead- 
ings or in the evidence when Ramballab, the father of the 
defendant, died; nor does it appear that the defendant as a | 
re-united co-sharer continued to live with the widow in a state 
of re-union down to the period of her death. 

The authorities on the Hindu law are not very clear on the 
subject of the right of an associated brother in preference to 
that of an unassociated one. The only clear distinction they 
make’ is between separated and re-united parceners, and the 
definition given by Vrihaspati of the term re-union is,—* He 
“who being once separated dwells again through affection with 
“his father, brother, or paternal uncle is termed re-united.” 
This text of Vrihaspati.is explained and interpreted by the author 
of the Dayabhaga in paragraph 30, section 1, chapter XI, in 
the following manner :—‘ Those persons who by birth have com- 
“mon rights in the wealth acquired by the father and grand- 
father, as father (and son), brothers, uncle (and nephew), are 
* re-united, when after having made a partition, they live together 
“through mutual affection as inhabitants of the same house, 
“annulling the previous partition and stipulating that ‘ the 
“< property which is mine is thine.’” 

Thus it appears that a special rule is laid down by the Hindu 
law for cases in which a separation once takes place and then ` 
afterwards the co-parceners re-unite through affection, and not 
only dwell together in the same house, but there takes place an 


_ entire community of interest among them, on an understanding 


that “whatever is thine is mine and whatever is mine is thine.” 
Tn such a case only the law says that a “re-united parcener shall 
take the heritage” in preference to, and in utter exclusion of a 
separated claiin, but of an equal degree, whether brothers of the 
whole or half blood, or sons of such brothers or uncles, 
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The parties in this case are nephews of the late proprietor 
Rammaniko; they are therefore claimants in an equal degree 
of affinity to him. Now, before one of them can be preferred 
to the other and adjudged the whole estate of Rammaniko, it 
should be inquired into and found whether the onf was a re- 
united parcener, according to the meaning of that term given in 
the Hindu law, and whether the re-union, if there was any, sub- 
sisted down to the time of the death of the widow. 

Now it is an undoubted principle of Hindu law, that in order 
to determine who is the heir to a deceased Hindu who lefta 
widow as his heir at the time of his death, the status of the 
family at the time of the death of that widow is to be looked at, 
and not the status at the time of the death of the proprietor. 
If A, a proprietor of an estate, died, leaving two uterine brothers, 
and no widow, the brothers would undoubtedly be entitled to 
succeed to his estate; but if A also leaves a widow, the widow 
would take the estate as the surviving half of her deceased 
husband, and enjoy it as his representative. Now, if one of these 
brothers die in the life-time of this widow, leaving a son, that 
son would not inherit the estate, but the surviving brother would 
get the entire estate after the death of the widow. It is there- 
fore clear that in order to find the true heir to a Hindu pro- 
prietor on the death of his widow, it is not sufficient to see who 
was his nearest sapinda at the time of his death, but it must be 
seen who was the nearest sapinda alive at the time of the death 
of his widow. l 

In this case the lower Courts have only found that “ Ram- 
“c maniko lived with his brother Ramballab in commensality up 
“to the date of the formers (Rammaniko’s) death, and that 
‘*Rammaniko’s widow lived on in commensality with the sur- 
“viving brother Ramballab.” If the widow had died during 
the life-time of Ramballab, this finding might have been suffici- 
ent to entitle Rammaniko as a re-united parcener to obtain the 
property of his brdther; but as it is an admitted fact that Ram- 
ballab died before the widow, the defendant in this case is his 
gon. It does not appear at all whether the family continued to 
live in the same state in which it was at the time of Ram- 
ballab’s death, The contention in this case is between tivo 


339 


1871 
RANSARI 
v 


TRIMIRABL 
SARMA, 


BENGAL LAW REPORTS. [VOL. VII. 


nephews, or ‘brother’s sons, of Rammaniko, who are sapindas of an 
equal affinity: under the ordinary Hindu law both of them 
would have been equally entitled to the estate if there had been no 
question o re-union. In order to defeat the claims of the 
plaintiff, tHe defendant must prove clearly that the widow conti- 
nued to live with him in the same state of re-union in which her 
husband lived with defendant’s father. Itis therefore incum- 
bent on the defendant to show that not only was there a re-union 
between the husband of the widow and the defendant’s father, 
but that the widow lived in that state of re-union with him down 
to the time of her death. . 

It may be that the widow, though she lived as a member of 
a re-united family with Ramballab, did not so live with: the 
- defendant. She had an undoubted right to a partition, and a 
separate enjoyment of the share of her husband, and it may also 
be the case that at the period of her demise she was actually 
living separate from both the nephews of her husband. I do not 
think that, in that case, the defendant could have claimed the 
property of her husband tó the exclusion of the plaintiff, who 
would ordinarily be entitled to share with him the heritage of 
their common uncle. 

I would, therefore, remand the case to the Court of first 
instance, to lay down an issue as to whether the widow of Ram- 
maniko lived in a state ef re-union with defendant as did her 
husband with Ramballab his brother, or whether she at the time 
of her death lived separate from him, though living in the same 
family house. The Moonsiff should, after framing this issue, 
give full opportunity to the partner to adduce evidence on this 
issue, and then decide the case according to the result of that 
inquiry, and with advertence to the remarks made above. It 
has been stated in the course of the argument that the evidence 
adduced in this case merely goes to show that Rammaniko and 
his widow lived in the same house with Ramballab ; that there is 
no evidence to show that they lived as members of an united or 
joint Hindu family. The Moonsiff should bear in mind that 
the mere fact of brothers living in the same dwelling-house is 
not conclusive proof of their living as a re-united or joint family. 
It must be shown that there was an actual re-union, and that 
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the husband, and after his death the widow, lived with the 
defendant as members of a joint family, and that there was a 
community of interest between them. Even if there had been 
no actual partition by metes and bounds, but if the two co-parce- 
ners had enjoyed the rents and profits of their respective shares, 
- and did not throw them into a common fund or box, as is the 
case in all joint families, it must be held that there was a parti- 
tion between them, and that they cannot be said to be members 
of a joint undivided Hindu family. 

The costs of this appeal will be costs in the cause, and will 
abide the final result. 


Case remanded. 


[FULL BENCH] 


. Before Mr. Justice Norman, Offg. Chief Justice, Mr. Justice Loch, Mr. 
Justice Bayley, Mr. Justice Macpherson, and Mr. Justice Mitter. 


RAM CHANDRA TANTRA DAS (Prater) v. DHARMO NARAYAN 
OHUCKERBUTTY (osx or tan Deranpants).* 


Sale in Execution—Act VIII of 1859, s. 205—Property—Right of a Hindu 
Heir expectant on the Death of a Widow. 


The interest of an heir, according to the Hindu law, expectant on the death 
of a widow in possession, ia not property, and therefore not liable to attach- 
ment and sale in execution of a decree under section 205 of Act VII of 1859. 


Onn Jagatdulal died, possessed of a 1 anna, 6 gandas, 
2 cowries, and 2 krants share out of an 8-anna share in a certain 
talook called Radhaballab Riutnessur, leaving him surviving 
three sons and a widow. These three sons succeeded equally to 
the share of the property left by their father. Two of the brothers 
died unmarried and without issue between the years 1247—49 
B. S. (1840—1843), and their shares were inherited by their 
mother. The plaintiff, the other surviving son, and the mother 
lived jointly and in commensality. The mother died in the year 
1270 B. S. (1863). Before the death of the mother, in 1266 


* Special Appeal, No. 407 of 1870, from a decree of the Subordinate Judge 
of Mymensingh, dated the 7th December 1869, reversing a decree of the 
Moonsiff of that district, dated the 12th April 1869. 
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B.'S. (1859), the right, title, and interest of the plaintiff in the 


Raw Cuanpaa talook were sold in execution of a decree, and purchased by 


Tantra Das 
v. 
DAARMO 
NARAYAN 
CHUCEER- 
BUTTY. 


the defendanta Nos. 1 and 2. After the mother’s death, the 
plaintif alleged that he remained in possession for one year, 
up to 1271 (1864) of the shares of his two brothers as heir next 
in succession to his mother, when he was dispossessed of them 
by the defendants under color of the sale in execution of the 
decree against him in 1266 B. S. (1869). He therefore brought 
this suit to recover possession as heir next in succession to his 
mother of the estate of his brothers. 

The defence was that the plaintiff never had any brothers, and 
was the sole heir of his father Jagatdulal; that as sole heir, 
the plaintiff’s right, title, and interest in the property sold in 
execution of a decree against him in 1266 B. S. (1859) consisted 
of the entire share of Jagatdulal in the talook; that at least 
at tlre time of the execution-sale, the plaintiff held himself out 
to the world to be the proprietor of the entire share of Jagat- 
dulal, and as such was not now entitled to set up a different title; 
and that as the plaintiffs mother was never in possession, the suit 
was barred by the law of limitation. 

‘ The Moonsiff found that Jagatdulal died, leaving three sons, 
one of whom was the plaintiff, and a widow behind him; that 
the three sons succeeded equally to the estate of their father; 
that on the death of the two brothers, their shares were inherited 
by their mother till her death; and that during her life-time, the 
plaintiff and his mother lived jointly, and the former managed 
the estate. He therefore held that the suit was not barred by 
lapse of time, and that the plaintiff was heir to the property of 
his two brothers next in succession to the mother; and that as 
the sale under which the defendants claimed to hold took place 
during the mother’s life, and when she was in possession of the 
share of the property now sued for, the sale did not and could 


not have passed the latter, for the plaintiff had at that time no 


vested interest in it, but only an expectant one after the death 
of his mother. The Moonsiff therefore gave a decree in favor 
of the plaintiff. 

Against this decree the defendants appealed, and the Subor- 
dinate Judge, before whom the appeal was tried, dismissed the 
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s suit, holding that the share -of the property in suit 
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The Subordinate Judge 'on this point said: —“ When it appears- 


that the defendants have purchased at auction-sale whatever 
right and interest the plaintiff had in the disputed talook; and 
when the plaintiff cannot deny that he had a reversionary right 
at that time, there can be no doubt that the plaintiff's reversionary 
right was sold, when all his rights and interests in the property 


were sold.” 


The Judge in support of his view relied on the 


case of Gaur Hari Dutt v. Radha Gabind Shaha (1). 


(1) Before Mr. Justice Bayley and Mr, 


z Í Justice Hobhouse, 


“The 17th June 1869. 


GAUR HARI DUTT ann OTEERBS (PLAIN- 
TIFFS) v RADHA GABIND SHAHA 
(DEFENDANT. )* 


Baboo Srinath Banerjee for the ap- 
pellants. 


Mr. R. T. Allan for the respondent. 


HoBHOUSE, J.—In this case the sole 
question before ua is this :—There were 
two houges, originally the property of 
one Loknath. Chandra Mani, his 
widow, was for her life-time holding 
those houses as heir-at-law of Lok- 
nath, and the plaintiff before us was, 


/ during Chandra Mani’s incumbency, 


the reversionary heir to those houses. 
In this state of facts, a certain person 
held a decree for money against the 
plaintiff; and in, execution of that 
decree, he advertized for sale whatever 
rights and interesta the plaintiff had 
in those honses, and the defendant 
became the auction-purchaser of those 
rights and interests. Thereafter, 
Chandra Mani died, and the plaintiff 


became the heir-at-law to the pro- 
perty of Loknath, and as such*heir- 
at-law, he now sues to recover posses- 
sion of those two houses. 

The contention is that, inasmuch 
as, at the time of the sale, the plaintiff 
had only a reversionary interest in the 
houses, so under the ruling in the case 
of Pranpuitee Koer v. Lalla Futteh 
Bahadoor Sing (a), the plaintiff had 
no existing interest in those houses, 
but only a contingent interest; and 
thus it is argued, that, when the 
defendant bought whatever interest 
the plaintiff had, he bought nothing at 
all, and could buy nothing. It is 


evident that there is on the face of it ` 


a fallacy in this argument. In the 
first place, we are not shown any 


_authority on the point that a rever- 


sionary interest cannot be sold in exe- 
cution of a decree ; and, secondly, itis 
quite clear that in this case the rever- 
sioner had some interest. » It was 
indeed but a contingent interest, that 
is, contingent upon his surviving 
Chandra Mani, but it was not the less 
an interest, and, no doubt, had, as it is 


. proved by the sale that it had, a 


marketable value; and at any rate 


* Special Appeal, No. 463 of 1869, from a decree of the Judge of Dacca, dated the 25th 
November 1868, affirming a decree of the Subordinate Judge of that district, dated 


the 25th January 1868, 


(a) 2 Hay's Rep., 608, | 
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The plaintiff preferred a special appeal to the High Court 
contending inter alia that the Court below was wrong in holding 
that the reversionary right of the plaintiff could be sold in 
execution of a decree against him. At the hearing of the 
special appeal the Court (PHRAR and MITTER, JJ.), expressed 
its dissent from Gaur Hari Dutt v. Radha Gabind Shaha (1), 
cited by the Court below, and referred the following question to 
a Full Bench:— 

e A is proprietor in possession of a certain share in specified 
property. 

“ Bis in the enjoyment of the remaining share of the estate 
of a,Hindu widow, te., as the widow of C, deceased, the last 
preceding proprietor thereof; A, in the event of B dying in 
his life-time, would be the immediate heir of C, in respect of the 
share enjoyed by B. Does an attachment of the whole property, 
in execution of a money-decree against A, followed by sale of 
the rights and interests of A, in that property, pass to the pur- 
chaser, the expectant, or so called reversionary right, of A, to 
the share which is enjoyed by the widow, and give him a good 
title to possession of it on the ocourrence of the death of the 
widow ?” 


The question was referred with the following remarks by 


PASEAR, J.—If the decision of a Division Bench, in Gaur 
Hari Dutt v. Radha Gabind Shaha (1), be correct, then the 
judgment of the lower Appellate Court is right. But we feel ` 
ourselves unable to concur in that decision. 

Speaking for myself, I have been accustomed, when sitting 
on the’ other side of the Court, and there dealing with execution, 
to consider that the reversionary right of an heir to the last male 


when the defendant is found to have 
purchased whatever interest the plain- 
tiff had at that time in those houses, 
it is not for the plaintiff} that is, the 
person who, in some shape or other, 
put the purchase-money in his pocket, 
to come in and say that the defendant 
has bought nothing. 


We think that the sale was a good 
sale, and the lower Appellate Court 
was right, although his reasoning may 
not be quite accurate in finding it . 
to be so. 

The special appeal is dismissed 
with costs. 

(1) Bee Ante, p. 343. 
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holder of immoveable property, expectant on the death of a 
Hindu widow in possession, did. not constitute such property as 
could be attached and sold in execution of a decree. The right, 
such as it is, appears to me to amount to nothing more than an 
expectation, and to be in nowise a vested interest. I believe 
that there have been rulings made after argument going this 
length on the original side of the Court, though I am not at this 
moment able to lay my hands upon a report of one. Of course, 
the so-called heir voluntarily sells his reversionary right; on 
his succeeding to the property if he does so, a Court of Equity 
will compel him to fulfil his contract. But such a case differs 
fundamentally from the one before us. 

If, however, the decision referred to be correct law, then it 
seems that there remains at least one issue of fact necessary for 
the complete determination of the case between the parties which 
has not yet been tried by the lower Appellate Court, and we 
ought therefore to send back the case for the purpose of having 
this trial. 

Under these circumstances we think that we are obliged 
to have recourse to a Full Bench for guidance. 


Baboo Hem Chandra Banerjee, for the appellant, contended 
that the question should be answered in the negative. He con- 
tended that the reversionary right of the plaintiff was not “ pro- 
perty ” within the meaning of Act VIIT of 1859, sections 201, 


‘205, or 249. All the sections of Act VIII, which had refer- 


ence to execution of decrees, clearly dealt with property belong- 
ing to the judgment-debtor, and the right, title, and interest 
mentioned in section 249, manifestly applied to a vested right, 
one which the judgment-debtor had full possession and use of at 
the time of sale. . 

In support of this, he cited Bipro Protap Sahee v. Deo Narain 
Roy (1), Drury v. Haradhun Bhuttacharjee (2), Koraj Koonwar 
v. Komul Koonwar (3), Baboo Gour Surun Doss v. Baboo Ram 
Surun Bhukut(4), Juggur Nath Roy Chowdhry v, Kishen Pershad 


(1) 3 W. R., Mis., 16. (3) 6 W. R, 34. 
(2) Ibid, 18. (4) 8 W. R., 258. 
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1871 Surmah (1), Abbott v, Abbott and Crump (2), Bhoobun Mohun 
pa una Bannerjee v. Thacoor Doss Biswas (3), Pranputtee Koer v. Lalla 
Davo Tettek Bahadoor Sing (4), In re Pestanjee Cursetjee Shroff (5); 
Nanavaw and he referred to Act XXVIII of 1865 as showing what is 
surry. meant by “ property ” under section 205 of Act VIII of 1859. 
The only case on the other hand was that of Gaur Hari 


Dutt v. Radha Gabind Shaha (6). 


Baboo Rames Chandra ‘Mitter, for the respondent, urged 
‘that the law made no such clear distinction between a vested 
right and a contingent right. The words of section 249, 
Act VIII of 1859, being “ right, title, and interest,” not vested 
right, title, and interest. He also contended that, as a rever- . 
sioner who made a private sale of his reversionary interest, could 
not bring a suit to have such sale declared invalid, he ought not 
to be allowed to bring a suit to have a public sale, in satisfac- 
tion of his first debt held under a decree of Court, set aside. The 
Full Bench was not bound by the cases quoted. 


Baboo Hem Chandra Banerjee was not called upon to reply. 
The opinion of the Full Bench was delivered by 


NOBMAN, J.—We are all of opinion that the interest of an 
heir, according to Hindu law, expectant on the death of a widow 
in possession, is not property. It is a mere expectancy, and . 
therefore not rendered liable to attachment and sale in execution ` 
of a decree by the 205th section of Act VIII of 1859. 

This point was considered, after very full argument, in Bhoo- 
bun Mohun Bannerjee v., Thacoor Doss Biswas (3), in which case 
the Court, on the original side; followed n previous decision of 
Mr.: Justice Campbell and Mr. Justice Macpherson, in Koraj 
Koonwar v. Komal Koonwar (7). 

This case will go back to the Division Bench for trial. 


Q) 7 W. R., 266. (5) 3 Bom. H. ©. Rep., 42. 
(2) 6B. L. R., O. C., 382, (6) See ante, p. 343. 
(3) 2 Ind. Jur, N. 8, 277. (7) 6 W. R, 34. 


(4) 2 Hay's Rep., 608. 
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Before Mr. Justice Phear, Mr. Justice Macpherson, and Mr, Justice Paul. 


THE EAST INDIAN RAILWAY COMPANY (Prammrrs) v. THE a o3 
AUSTRALASIAN INSURANCE COMPANY (Dersnpants.) slid lll 


Insurance —Abandonment— Total Loss— Notice of Abandonment—Sale 
of Ship and Cargo. 


A cargo, consisting of railway sleepers, was consigned to, and insured by, 
the plaintiffs in the ship Heimdahl from Geography Bay to Onlcutta. The 
sleepers were valued at £2,230 in the policy, which was against total loss only. 
In proceeding up the river Hooghly, in charge of a pilot, on 80th April, the 
vessel prounded on the Rungafulla Sand, heeled over, and lay imbedded in the 
sand. Hndeavours were made to get her off, but without success. On May Sth, 
Lioyd’s surveyor inspected the vessel, and made a report in which he re- 
commended that the ship and cargo should be abandoned, and sold for the 
benefit of all concerned, On 7th May, the ship and cargo were accordingly 
advertised for sale on 12th May, on which day the sale took place, and the 
cargo was purchased for Rs. 450. No notice of abandonment was given. 
A. small portion of the cargo was removed by the purchaser on the 13th May, and 
on the 14th May, on which day there waa a very high tide, the vessel floated, 
and on the 18th May, with the remainder of the cargo on board, arrived at, and 
was anchored off Armenian Ghaut, Calcutta, In an action on the policy by 
a e plaintiffs, held, on appeal, 

Per Puaar and MACPHERSON, JJ.—The plaintiffs failed to prove any 
necessity -for the sale of the ‘ship, or that it was impracticable to convey 
the sleepers, or a material portion of them, to their destination. But if 
the insured were legally justified in abandoning and claiming as for a total 

` loss, notice of abandonment ought to have been given. The condition and 
behaviour of the ship, when she got off the shoal, should be looked at as 
indicating her real state and strength while she was on it. 


Per Pau, J.—Considering upon the evidence of the circumstances at the 
time of the sale that the ship was not worth repairing, and that she was 
expected to sink at any time, the sale of her was justifiable, The sale of the 
cargo was also justifiable ; it could not have been carried, in a mercantile sense, 
on shore, much less to its destination. The sale caused a total loss, and there 

_ was no need for notice of abandonment. 
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Tus was an appeal from a decision of Mr. Justice Norman 
(Officiating Chief Justice), dated December 16th, 1870. The 
appeal was first heard before Mr, Justice Phear and Mr. Justice 
Paul, who differed in opinion. Arterwards, by the consent of 
the parties, it was re-argued before the above Judges. The action 
was one on a policy of insurance, whereby the plaintiffs had 
insured, in the Heimdahl, for a voyage from Geography Bay to 
Calcutta, a cargo of railway sleepers valued in the policy at 
£2,230-10, warranted against all risks, except total loss only. 
The principal facts are given in the report. of the case 
in the Court below (1). The policy was granted by the 
defendants at Melbourne. The agents of the defendants in ` 
Calcutta were Messrs. Mackillop, Stewart, and Co., but they 
had received no notice from the head office of the policy 
having been effected; a letter from the plaintiffs, dated 14th 
May, after the ship had been sold, claiming as for a total loss, 
was the first intimation they received of the existence of the 
policy. Ina letter of 18th May, Messrs. Mackillop, Stewart, 
and Co. refused to accept the notice of the total loss, and 
declined to pay on the policy. The ship had then come off the 
sands, and was anchored off Armenian Ghat. . 

In that letter they wrote as follows :— 

We consider the sale of the vessel and cargo was unjustifiable. No 
efforts appear to have been made to save either or any portion of either, and 
no notice of abandonment having been given to us until 14th instant, after 
the sale, we had no opportunity of protecting the interests of this company. > 

The material portion of the evidence, which was gone into 
and commented on at considerable length in the arguments and 
judgments, is given: here. 

The evidence of the master of the Heimdahl was taken 
on ‘commission. It was read at length in the judgment of 
Phear, J. :— 


The pilot, myself, and four men left her about sunset to get the other boats. 
We left about sunset, and came on board about twelve o'clock at night, No 
one was left on board when we left; she was very much hogged—i. e., curved. 
She was lying very much over then,—so much so that it was quite impossible 
to walk on deck, There was about two feet of water around her, I examined 
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the bottom of the water, it was quicksand; two feet of water, then sand; 1871 
close to the ship there was dry sand. Two or three fathoms from the bow E L R Co. 
there was dry sand. On her port side, there was less than two feet of water; AUSTRALASIAN 
on the starboard side, there were two or three feet of water; on the stern INsrraycr 
there were two feet of water. We came back that ovening to the vessel at Bae 
twelve o'clock. All the crew came back, except two, and some of the grooms; 
then she was almost upright, much as usually, heeling over a little a short time 
after high water, when the ebb had just commenced to run. She was aground 
atill; when we came back nothing could be done to the ship, and the crew 
desired rest. They rested until about daybreak. When I went on board we 
sounded the pumps, and as well as I can remember there were eleven inches of 
water. When it became daybreak, we commenced throwing some dead horacs 
overboard. When the ship heeled, the horses on one side were thrown to the 
horses on the other, and they kicked themselves to death. On Sunday (May 
lst) we threw cargo overboard, I think it was fifty or sixty sleepers we threw 
overboard. We had 4,460 aleepers, I think, on board. These sleepers were of 
yarra timber, Australian mahogany. ‘We had no time to throw more over ou 
Sunday, as the steamers came down. The Cyclone came down about nine in 
the morning. The Coringah came at eight o'clock, Wecommenced throwing 
the sleepers overboard when we saw the steamer. We had been working at the 
dead horses, and two or three that were alive. We had not time to throw 
the sleepers overboard on Saturday; we were fully occupied. Throwing out 
the sleepers would have lightened the vessel. When the vessel heeled over, it 
-was not impossible to get the sleepers out, but it would have been a matter of 
great difficulty; seven sleepers, ns well as I know, went to a load. The sleepers 
ameunted to 560 tons, and I had 4,460 on board. From daybreak we were 
throwing the horses overboard. The Coringah came down at 8, and 
the Cyclone at 9 am. The Coringah was one of the vessels I signalled the 
‘day before; she came back from sea. The Cyclone came down in consequence 
. of my telegram. The Coringah came down at eight o'clook. The Coringah 
? asked if I wanted any assistance. The Coringah then stopped. I think she 
stopped about fifty or sixty fathoms from the ship; she never came nearer, 
The Coringah anchored ; it was very low water; nothing could be done then. 
Then the Cyclone came down; she anchored about the same distance off; she 
remained doing nothing about an hour, up to the flood; when the flood came 
we commenced getting the hawser out to the Cyclone. I preferred the 
Cyclone to the Coringah as she was the more powerful and better boat. The 
Cyclone passed her hawser to us, and we passed one to her—ojthirteen-inch 
hawser-—the Cyclone's crew passed one to us of about nine or ten inches, We 
passed only one hawser to her. After the hawsers were passed, the Cyclone 
commenced to steam away and attempted to drag us after her. She could not 
; move us, she turned her stern very little; she merely swung her, but did not 
move her forward. That continued for about half an hour; then one of the 
/ ropes broke—the Cyclone hawser, the 13-inch one, broke. She again passed 
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a hawser; I do not remember this exactly. There was no hawser passed from 
the Coringah, she made no attempt to pull us off, The two vessels did not 
try to pull us off at the same time, as we had not time to pass the hawsers 
before the flood. It took a very long time passing the hawser, as the vessel 
lay so far off. We were not aiding the Cyclone by lightening our vessel when 
she was trying to pull us off. We could not; we were so busy with all circum- 
stances on board that we could not. When we got our hawser we consulted 
whether it was advisable to lighten the ship any further. The pilot, myself, the 
mate, and carpenter consulted, About an hour after the flood we consulted. 
The current was going then five or six knots, Nothing was further done to drag 
the vessel off that day. On Sunday, the same day, I went up to Diamond Har- 
bour. There I telegraphed to Messrs. Mackinnon, Mackenzie, & Co. I got an 
answer that day, I have not got the answer with me. She had remained this day 
in the same position as the day before. She tilted over when the tide went out, 
and resumed hex position when the tide came in, but was more hogged. When 
I came down from Diamond Harbour next morning at 6-30 or 7, I examined 
the sandbank around her, and‘ found that the sandbank had grown up 
five or six feet on both sides, and three or four feet by the stern. The ship 
was herself a great deal more hogeed, the masts had lifted two or three inches, 
the pumps had broken their fastenings. The Cyclone was in attendance on the 
ship; she had taken me to Diamond Harbour, and had come back with me next 
morning. As far as I know, the Cyclone belongs to Mackinnon, Mackenzie, & Co. 
This was Monday morning. On: that day the Cyclone tried at hich water 
between 12 and 1 to drag the vessel off. We passed the hawsers as day before. 
The Cyclone hawser broke, a 13-inch one; thon the ship’s hawser broke; the 
Cyclone hawser was again passed ; it broke awny again. The Cyclone did not 
drag the ship, she merely swung her in the bed she made for herself, she ‘did 
not make us advance. 


After flood tide on Monday I decided upon going up to town. On Monday Si 


the Government steamer, the Marie, came alongside. Bhe came half a mile 
off us, and anchored. On Monday evening I went to Diamond Harbour. 
I left the vessel, I think, at two o'clock; when I left the vessel she was 
lying considerably over, but the tide had not run much out. I could not see 
the sand. Up to this time no change had taken place in the rigging. On 
Sunday evening the crew had gone ashore at the pilot's request; he said it 
would be unsafe to stay on board. I think on Monday night they were on 
board. On Tuesday morning I came back to the vessel, at about 6-80 or 7: 
I found her almost dry, the sand had risen about eight feet on both sides of 
her, she was more hogged; then the sand at the stern and bow was about 
five or six feet; she had not moved during the night. On Monday night 


' there was a strong wind, as well as I recollect. When I came back from Dia- 


mond Harbour I found all the crew on board. There were some horses then 
on board, the horses were discharged upon the sands about eight o'clock in 


the morning. On that morning there were about ten horses discharged; ten or 
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twelve; we could not discharge them all, as the current was too strong. About 1871 
nine o'clock I left for town in the Cyclone ; we arrived in Calcutta about two E. L R. Co. 
or three, On the same day I went up to Mackinnon, Mackenzie, & Co.'s. I, tt ssraw 
left Calcutta about sunset on the same day for the purpose of going to my vessel. Inscaance 
No one went with me. I think it was about 5-30 on the evening of the 4th. I acd 
found her lying over very much then, the sand in the same way as before. 
On Wednesday night we stayed on board. On that day they worked with the 
rigging to get the yards and masts down; we took down the yards and masts 
to permit her heeling over and to prevent the straining on the rigging when 
she did heel over. On that day when I returned I found the horses dis- 
charged, When I came back I found that the vessel had swung a little; she 
had not moved from her bed. Captain Handley came on the 5th, Mr. Prinsep 
was with him. On Wednesday night it blew very roughly. There was s 
considerable sea ; she jumped up and down in the bed, bat didnot move. On 
Thursday the vessel was in the same way as she was before . . . . Captain 
Handley came down about 10-20 im the Cyclone, The captain of the Cyclone 
is Captain Bowden. The farie had remained at the same place. I asked 
Captain Handley, Captain Reed of the Government steamer, and Captain 
Bowden of the Cyclone, for their advice. Captain Handley and Captain Reed 
came on board; they examined the vessel all round; they made a report in 
writing. It was decided that the crew should go up in the Cyclone on that 
date, All went up except the mate and two men. I went up with the rest; 
it was not considered safe for the crew to stop on board the ship. The pilot 
had, during these days, remained with the crew. He came up to Calcutta 
with us on that day. The crew brought up some of the stores and sails. I 
do not remember how many. The boats of the vessel were left in charge 
of the mate; they were subsequently sold. I came up to Caloutta at night; 
the next morning I reported myself to Messrs, Mackinnon, Mackenzie, & Co. 
I asked the principal boating companies to land the sleepers. They could 
“not undertake it; they refused to do so. I endeavoured to find out who were 
the insurers of the sleepers. I did not find out. ‘The vessel was sold on the 
12th of May. 

Tn cross-examination, the master said :— 

I got Rs. 460 for the ship. I think Oaptain Mitchell bought her. I do not 
know any more of him. The vessel got off the bank. I passed her once or 
twice in the port here. She was lying in the mooring afloat. I did not go on 
board her. About a fortnight after I sold her I saw her in the moorings. She 
did not then look so much hogged as before. I have not heard how she got off. 
She was not water-logged when I saw her, she was afloat like any other ship. 
I was surprised to see her safe in Calcutta. I consider I acted wisely in aban~ 
doning her when the pilot said the ship would turn right round. I considered 
then there was danger. On Monday the crew were on board. Though the crew 
remained on board they did not know but that she might go down at any time. 
On 2nd May we began taking down the rigging. As far as I know they were 
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1871 working al the rigging. On Wednesday, so far ns I know, they were taking 
\E.LR.Co, down the rigging, On Tuesday I was away when they brought it down. 
Averrazastan OF the Sth I came up, because I did not consider it safe to remain, The two 

Insurance men who did remain were in the Government steamer. We did not try to 
ComPaNy. and the sleepers; they sink like stone. I knew perfectly well that they 
would sink, Ihave seen them lying at the bottom of the water. About fifty 
sleepers were thrown overboard, by my crew, and in thè position she was in I 
could have thrown over about 200 or 300 per day, no more. It would have 
taken a long time to put the sleepers on board the steamers. I could not 


have discharged the sleepers from the vessel to the steamer. I could bave- 


put some on board the long boat; she could take very few at atime. If I had 
a good lighter, I could have worked for a certain time with the tide. Perhaps, 
if I had them on the lighter I might have taken them ashore. No other boat 
but the long boat was fit to take sleepers. The very most I would take in 
the long boat was ten ata time. Two journeys a day to land were the most 
I could make. It was about a mile and a half from shore to the nearest 
point. I could not always get alongside of the ship. Two men could carry 
one sleeper, one man could not. I can’t say how many I could discharge 
with the long boat into the steamer per day. Two years I have been captain. 
I never grounded before. When I left her I thought I acted wisely. Now 
that she has come to Oalcutia, and considering the circumstances, I think 
I acted wisely. I can only account for her coming up by the sandbank falling 
away from her. I thought her back was broken, and that she was severely 
injured when I left her. I believe so still. She was very much hogged when I 
saw her the other day. It appears now that she was in a fit state to come up 
the river; she appeared to be so much damaged that I thought if she was got 
off she would have sunk. IfI had known that she would have got off, I would 
not have abandoned her. I do not remember saying that it was unnecessary 


my abandoning the vessel. I still believe I acted wisely. I acted on my, 


own judgment, and the advice of others; I had never been in a ship whose 
back was broken. The ship was sold by public auction. I acted upon the 
advice of Oaptain Handley, Captain Reed, and Captain Bowden. With the 
long boat, and with all those men employed, and considering the state of the 
vessel, and the sand, I thmk I could have discharged into the steamer 100 
sleepers per diem. Sunday, Monday, Tuesday, and Wednesday, all the crew 
were fully employed. When I threw the sleepers overboard, they sank. The 
length of the sleepers, as far as I know, was ten feet each, nine inches broad, and 
four inches thick. The length of the long boat from stern to stern was 
twenty feet, and seven feet broad. If I had a good lighter, and considering 
, the tide, I could have worked three or four hours a day. If I had had a 
good lighter beside me to have worked the sleepers into it, my crew would have 
had to give up what they were working at, 
Captain Handley said :— 
I am surveyor for Lioyd’s and Veritas, I have been soa err many years. 


pit 
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I know pretty well where the sands in this river lie. I can’t state the day; but 1871 
Mr. Mackinnon, the Swedish Consul, and Captain Bird called at my office. We E.I, R. Co, 
had a conversation, and the captain, agent, and consul wished me to go down AUSTRALASIAN 
and see the vessel. I did so. My report will show the date. I went in the IUsuraxog 
? i COMPANY. 
Cyclone. The captain went the previous afternoon. I got down about 10 a.m. 
I went on board the Heimdahi. Captain Reed of the Government surveying 
vessel Marie, and Captain Bird, accompanied me. The Marie was as near as she 
could go with safety, about half a mile off. She%could not go nearer for the 
eddies, The tide was running with great velocity and the eddies kept:running 
over our boat. It blew so fresh that I got wet on thesteamer going down. I went on 
board the Heimdahl with Reed and Bird at about 11. I found her in a very bad 
state. She was lying over on her starboard bilge with her gunwale in the water. 
The horses were not on board. She was hogged about five feet in the middle, 
like a turtle’a back. After remaining on board a short time the tide came in, 
and seemed to raise her a little. The mainmast and foremast were lifted four or 
five inches. The pumps had torn the deck up, ahd the sides were open. There 
was a Sea in the morning which lulled down a little. I went below as well as . 
I could, to see the cargo, She was a considerable distance from land; one and 
a half to two miles, I should say. The steamer was on the other side—the ` 
channel side. I know the Rungafulla Sand. It is a very dangerous sand, 
The Aga Baker was wrecked there three years ago in the same position, I 
could tell the other vessels wreckéd there by referring to my books. I saw 
the timber. I believe it would sink if thrown overboard. I came to the con- 
clusion the.ship never could get off, or if she did by extraordinary chance, she 
would nog repair as a new ship. She was not of the best class, I did not think she 
would, get off. I saw the eddies of the sand. The water was up to the ship 
abont eight feet. When I got there the sand was about six feet. ‘The ship was 
lying comparatively logged. The tide would not raise her. I saw the sand 
fore I went on board. I saw it covering as I got on board. I remained 
Son board three hours. I could not leave till the tide broke for the eddies. 
ra I have often been down the river at that season. The eddies are frequent 
on the sands. There is a-regular strong tide there. I certainly thought the 
ship would never get off. I made a report. Captain Reed was on board, and 
the chief mate of the steamer Marie. J had had a talk with Captain Bowden 
before I left his vessel. Thig (A) is a copy of my report. ‘The sheer of a ship 
is the curve along the gunwale. She had a great curve in her sheer, but when I 
went on board she was curved five feet above her sheer. She was only two years 
old, and built of pine. Where the upper deck sheers round is the sheer of the 
vessel, ‘The spring tides were then over. The statements in (A) are correct. 
I recommended the ship and cargo to be abandoned, after saving the boats and 
all that could be saved. Considering the money spent, and that she could not be 
towed off, and that she would make a bed, I considered she should be abandoned. 
I did not believe she could be got off at all during the following springs. I 
considered her a total loss, and that she would never come off I considered 
46 
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1871 her a total loss as she lay, and that she would not come off; and if she did, the 
E. L. R. Co. repairs would make her a constructive total loss. I have never seen a vessel 
EA O so hogged float, nor have I seen any vessel come off in such an extraordinary 
Cae manner ns she did. The steamboat hire here is excessively dear, assuming 
the cost to have been Rs. 3,000 or Rs. 4,000 only for steam hire, and there are 
other charges. I made the calculation from my own head. I should have put 
down the repairs at Rs. 20,000 or Rs. 25,000 if she got off. I would not have 
her as a gift after repairs. Her intrinsic value is what she would sell for, 
freights being low. I would not have her as a gift after repairs, If repaired, 
she would be worth Rs. 9,000 or 10,000. You could not get boats there to 
remove thecargo. In the Rungafalla, in a south-west monsoon, a cargo boat 
would not live there loaded. Cargo boats are of all sizes ; one to carry 500 logs 
would be worth about Rs. 2,500; 500 logs weigh about 45 tons. I would not 
have attempted to remove the cargo at that time. I have had the greatest difi- 
culty in sending cargo boats half that distance in that monsoon. I have known 
Rs. 30 to 35 a day charged. They are very shy of going in that monsoon. 
Rs. 30 to 35 a day independent of work done. It is more dangerous below 
Hooghly Point. I consider it would have been dangerous in that mongoon for 
a cargo boat to go down, There was a very heavy sea when I went, in which 

no ordinary cargo boat would have lived. 

In cross-examination, he sald :—— 

The south-west monsoon has broken. The wind is eastward. J don’t know 
that my predictions were falsified. The cargo has been brought to Calcutta, but 
not discharged. She was lying in the Rungafalla. . I did not believe the vessel 
could be moved. That was my opinion. She moved herself. My opinion 
at that time was she would not be worth her repairs if she floated. I did not 
believe she could be floated. It was an unusually high tide when she floated. 
She floated 8 or 10 days after I left; in the spring tide after she was sold. The 
pilot never, in my presence, sisjeotad to her being abandoned. Y 

It is not unlikely the agents referred to me about the advertisement. My \ 
name is used without my authority. I believe the agents may have brought \ 
me the advertisement. If I approved of it, my name was used without my 
authority. I believe A to be complete, omitting nothing. I did not measure 
the opening of the butts, but what I inscribed in my report was true to the 
best of my belief. I could not see the butis, as they were under water. The 
carpenter measured them, but not in my presence, I saw only one part of 
them. The tide flows so fast on the sand, I could not see the other. I saw 
the sheer strakes were very wide open. I did see the sleepers jettisoned. 
I suppose they sank. Isaw them throwing them over when I was in the 
steamer. I did not see them sink. If the sleepers had floated, they would 
have floated past the steamer. I can’t tell the specific gravity of the wood, 
but my belief is they would sink. I did not count the sleepers thrown over, 
nor those on board. From my general knowledge, I should say her back was 
broken, from what I have seen of other ships on shore which had broken their 
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backs. There is no other way of ascertaining if a ship has broken her back 1871 
than to see her hogged like that. A ship which has broken her back can B.L R, Co. 
float, but not carry cargo. Certificates and ‘policies are very easily obtained eal peruse 
in Calcutta, but not from me. I would not give such certificates. I have oo 
MPANT. 
never known certificates granted for policies on a broken-backed ship. The 
ship has been repaired, A broken back can be repaired in a ship. The ship 
was totally dislocated, and her frame gone. If she had obtained policies 
since May 12th, I should still say she was what I mean by unrepnirable. A 
vessel ceases to be Al when too old. She does not then cease to be repair- 
able. She can be repaired and re-classed. It depends on my repairing. I give 
the necessary order. Even if repaired as I recommended, many offices ‘would 
refuse her. There isa very strong feeling against:a vessel once grounded. 
I believe an action is pending against me for refusing a certificate on this 
ship, Captain Millard is the plaintiff. The pilot never in my presence 
objected to her being abandoned. 
The pilot of the ship struck me as the most worthless fellow lever saw on 
board a ship. Captain Reed was on board with me. I would not take her as 
a gift to sail her. After such repairs as I would give, she would then fetch 
Rs. 9,000 or 10,000 to break up. It would cost Rs. 20,000 or 26,000. If 
Ra, 20,000 or 25,000 had been expended, she would only be worth Rs. 10,000. A 
new keel is very expensive; but: if she is sold to break up, that timber is 
valueless, If she had been broken up, she would only have been sold for fire- 
wood ; part might have been used for other purposes. She was built of common 
country wood. I have never been in Norway. It is recorded in Veritas what 
she is built of. She is built of the wood of that country. There may bea 
little- pitch pine in her. Norwegian pine is very poor—what they make lucifer 
‘matches of. Why should I be prejudiced against her? I don’t hate that 
ship. The currents and tides are very extraordinary here. A veagel sold on 
f: bank has been washed into the water, when the purchaser went down to find 
‘her. It would have been dangerous for cargó boats to have gone down, 
because of the wind. The south-west monsoon is very strong, even half way 
down to Hooghly Point. In twenty years I have never known cargo bonts go 
so far in the south-west monsoon. A tug steamef would not carry much. It 
would not undertake to tow the sleepers up. The Cyclone was employed, and 
tried to get her off. I saw the remains of the broken warps. It was an unusual 
tide that floated her, and she came up to Calcutta, I recommended her being 
sold; and on my recommendation the captain and consul sold. The same as to 
the cargo. ‘The purchaser has made a capital thing of his bargain. She 
is at sea now. I am very glad to hear she had been insured. I don’t 
know what has become of the timber. I don’t know whether the plaintiff 
have it. The sleepers could receive no injury. I know Diamond Sand. I 
have heard she received no injury there, but it is impossible to say whether 
she did or not. Itis a very dangerous sand. I only know she drifted up and 
drifted on that sand, She has. been improved by shaking into all kinds of 
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shapes. If of teak, she would have split. I don’t know if she was bought by 
Captain Millard. . He came into my office, and asked me what I wanted done 
to the-ship ; and when I enumerated what I wanted done, he ssid he would 
rather strip off the copper. He has not done so. I merely told Captain Bird 
if she floated off, it would cost Rs. 20,000 to 80,000 to repnir her, and 
advised him not to go to further expense. I swear he had a letter of credit. 
I don’t know if it was for that amount. He did not say he must sell her, ns he 
had no means of repairing to that extent. He may have said it to Captain 
Reed. The consul gave the order to sell, The consn) must sanction the gale. 
I saw the Heimdahl. I did speak with the captain and mate of the steamer, 
and with Captain Bowden. My conversation with Bowden was with reference 
to the position of the ship in the sand. The vessel was lying wellin the sand, 
The sand extending two or three miles beyond her and above her—I mean the 
Rungafulla Sand. I don’tsee how the sand round her could protect her. The 
tide would not affect her. She was sinking in the sand. This high tide 
carried the sand away, and set her free. I did not apprehend any danger of 
being sucked down to her, nor to her cargo. I can’t say if this photograph 
is like her. I dare say itis a good photograph. She was then in dock on 
blocks. 


To the Court :— 


When the water came out of her, she shut up again. The butts were 
above the copper. She is coppered 16 or 17 fect. She never had those butts in 
the water. Her copper only was in the water. They lay the blocks for her to 
sit on. She came straight on the blocks. Her parts shut up again partly, The 
keel ought to have been taken out. No amount of strengthening would make 
them good again. N 


In re-examination, he said:— 


7 


When I made (A), there was no claim to the vessel on the part of Captain 


Millard. I arrived near the Heimdahl at high water. I saw the edges of the’; 
sand as the tide flowed in. Itis a fact she was lifted up & feet. The tide im 


covered that before I got on board. The water-way covering bands were all 5s 


open, I sounded the pumps. It was 29 inches, if it was so in my report; 
29 inches was a very little iu this vessel, J ordered the sounding, and stood 
by the pumps, I looked at the sounding-rod. The spring tides were nearly 
over. I had been informed of the Cyclone having failed to move her. About 
the sand being 6 feet round her was from my own observation. 

To the Court :— 


There was no danger when I was on board. [ didnot think she could have 
remained there ten days. Ifa very hard breeze had got up, she must have 
been moved off. They were unsuccessful in towing her off, and she was 
gradually making a bed. She is the first ship I have seen come off in the 
position she was in. Jt was the time of the year fora heavy breeze to come 
up. In the north-east monsoon I could have saved the cargo. A cargo bont 
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could not have lived. The sand having banked in six or seven es Tthought ‘1871 
in the next ten days she would have gone down. E. L R. Co. 
* Re-examination continued :— EENT 
’ IfI thought she could have lived for ten days, I should not have recom- TREA 
mended abandoning her, T did not think she could have lived until the next 
spring tide. 
Captain Reed, commander of the Government steamer Marie, 
assistant surveying vessel, said :— 
On May 2nd I was towed down to the Heimdahl by the Cyclone, the veg- 
sel engaged for the Heimdahl by Mackinnon, Mackenzie, & Co. Isaw the 
Heimdahl. She was lying on the Rungafulla Sands. . I remained there in the 
Marie a week. It was blowing hard; the wind S. W. There was a nasty short 
sea on. I saw the Heimdahi for several days lying there. I went on board of 
her frequently. She appeared to me to have a broken back. I observed that she 
formed s bed for herself. The sand was dry right round her. I could see the © 
sand at low water. I can't say whether her position appeared to improve or get 
worse. It was much the same. She could not be completely dry. I saw the sand 
round her about six feet from dead low water. I saw four feet. Had it fallen to 
zero, it would have been four feet at dead low water by the gage. As I saw it, 
it was about four feet. I did sign a certificate for Captain Handley about 11th 
May. I can’t answer whether it was possible to get her off. She evidently did 
come off by herself, so she might have been brought off either by an anchor 
or by towing. I did not think so at the time she was surveyed. She 
could not have been got off at the time she was surveyed. I think I was 
on board of her six to seven times. I was on board of her daily during the 
I remained down, I did not give my certificate the last day I went on 
bod d. Excuse me, I forgot I signed the certificate in Calcutta. It was given 
gn board verbally, but signed in Calcutta. I did go on board again once after 
had given the certificate verbally when she was on shore on the Rungafulla 
F Sand. The day after decidedly. I did not then alter the opinion I had formed 
efter the certificate was given’ verbally. She appeared much the same, and 
I saw no reason to change my opinion. I concluded she had broken her back 
by the mainmast and pumps being lifted, and she was strained outside. I did 
not write a certificate at all. I signed one. I signed it in Calcutta in Captain 
Handley’s office. I read it before [signed it, Iam perfectly satisfied it was cor- 
rect in all points. I believe this is a correct copy of the certificate I signed. 
I saw the sand was six feet. I should say six feet at the outside is correct. J 
did not write this. I read it technically correct. At dead low water the sand ` 
would not ordinarily be dry, not even allowing the tide to have fallen to zero. - 
There was six feet of sand round her at dead low water. She was not on the 
sand. She formed it for herself. I did think if she got off, she would have sunk 
in the channel. It was rough gomg alongside of her. I went alongside in my 
own-boat, a European boat. It would be ‘eae cass on the eee tide, the wind 
being against the tide. 
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1871 On cross-examination, he said :— 
' E LBR Co I first saw her on a Monday, and at least every day fora week. I can't 
dea Pas an answer if she never went lower. I am unable to say whether the sand rose or” 
T she fell, On the first day I saw the Heimdahl on shore I think the sand was 
not four feet. I did not see much difference the day after she was condemned. 
I did say she formed a bed for herself. I don’t think I said she remained 
much the same during the week. [ think that remark was about the day after 
she was condemned. I did observe a difference in the sand about her in the course 
of the week. I cannot answer whether she was settling down or the sandrising. I 
can’t say whether the vessel was settling down or not, except for the sand round 
her. I said there was six feetround her, On the day she was condemned, there 
was alittle difference in her position, not much. There might have been a 
little on the first day, not much. Her position was much the same, except 
that the sand had settled round her, there was not much increase of,water in the 
vessel. She was about a mile from the shore; I mean from the banks of the 
river. I did not say her position was much the same. ‘There was indication the first 
day of her having broken her back. There would have been the same risk of her 
sinking on the first day as the Inst. I did not see her after she was docked. I 
saw the sleepers. I saw the long-boat. It depends on whether she was 
seaworthy or not, whether the sleepers could have been put into her. If she 
was water-tight they could have been put into her, and taken to the nearest 
part of the shore. At the outside ata trip possibly ten. I could not tell you 
exactly, The long-boat could have made two trips in a day by daylight with 
her own crew to the nearest bank, If lagcars had been hired, three trips at 
the outside. Yes, that is all right. I have some slight knowledge of the. cargo 
boats on this river, -The long-boat would stand more bad weather than a 
cargo-boat. I did not say my jolly-boat. She would stand as much, I won't 
say she would stand more. > 
In re-examination, he said :— K 
I spoke of what would be done by the qally-tioat generally in fair weather. à 
Eight would be the limit down there. I spoke with reference to general 
weather. Iwas not speaking with reference to the particular weather. I don’t 
think she could have been of any use with the description of cargo on board. 
I have segn the sleepers. I had some on board, and believe they were five owt. 
each, but am not sure. 
To the Court :— 
The captain could not have stacked that cargo on shore without great 


expense. : 
Mr. Mackinnon, of the firm of Mackinnon, Mackenzie, & Co., 


to whom the vessel was consigned, said :— 


We were agents of the charterers. We sent down the Cyclone. We sent 
down no one on her. We sent down no other steamer. Afterwards the captain 
came to Caleutta and then Captain Handley was called in, and also Mr. Reinhold, 
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the Swedish consul, We all consulted about what was to be done. Captain Hand- 1871 
ley was then sent down to the wreck, and on his return he mide a report. There- E. I. a Co. 
‘upon the vessel and cargo were advertised for sale by Mackenzie, Lyall, & Co. I A nas tasran 
am not aware whether the ship was insured. We are agents for one marine ingur- Insuranou 
. COMPANY. 
ance office. I can only speak of the practice of one office, both here and at home, 
the Universal Marine Insurance Office. I can't say anything as to other offices, I 
can only speak of the practice and administration of that office. We advise agents 
at other branches of all policies payable there in case of loss. We in Calcutta 
do so. All the other branches advise us similarly by the first opportunity. If 
a vessel we had granted a policy on met with an accident here, we should be 
aware of the insurance in time. If the policy was made payable in case of 
loss at London or Dublin, or elsewhere, we should advise the branches. We 
only advise the office where the policy is payable in case of loss. We give 
' notice to any port where the policy is made payable in case of loss, I re- 
consulted before we had the cargo and ship put up for sale. I went to Frazer 
& Co., and the Calcutta Landing and Shipping Co., who are the principal 
landing agents; that was before I gave directions for the sale of the vessel and 
cargo. l 
In cross-examination, he said :— 

We did not know who were assignees of the bill of lading. I did not go 
to Simpson & Co. They are cargo-boat owners, and I believe have steamers. 
We went to no steam-vessel owners, except ourselves. I received the telegram 
on 80th April. The instructions for sale were given on Friday, May 5th. Mean- 
while we had been to no steam-boat company but our own. 

In re-examination, he said:— . 

I lad gone to the landing companies, I certainly would not have allowed 
any of my steamérs to go alongside of this vessel. I called on the Indian 
General Steam Navigation Company. They. would have sent a steamer down, 

Ybut only to go alongside of her at slack water or high tide. That would 
ra only have been for an hour at a time. 
Captain Bowden said :— 

I am commander of the tug steamer Cyclone, and a AE see I have 
been constantly on this river for eight and a half years. I recollect in May 
last seeing the Heimdahl on the Rungafulla Sands. We failed pn three 
attempts we made to get her off. We tried three days. The Cyclone is one 
of the most powerful steam tugs. The first day there was another steamer 
in attendance, but-she did not make fast. I observed the sand at low water. 
There was a great deal of sand. It inoreased every day. I thought it im- 
possible to get the vessel off The weather was very moderate, but in May 
bad weather may come on in a few hours. She may have tumbled over in one 
tide, and she may have remained some time. I remember the Aga Baker 
wrecked there, which became a total wreck. I believe she went over the 
same tide. It is considered a very dangerous sand. I don’t remember ever 

. having seen. cargo-boats down there at that season. I think it would not have 
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heen safe at that season of the year. I would not have ventured to take a 


steamer alongside of her. Captain Handley went down in the steamer with 


Peer ax me. This (B) is a copy of the report signed in Calcutta. 


IxsuRaNcR 
COMPANY, 


In cross-examination, he said:—— -~ 


At low water there was eight feet of sand lying alongside of the ship. 
It was piled up alongside. The bare sand is abont two miles long. At low 
water you can land horses on the sand. It is quite hard. She landed horses 
on the sand at low water. There was a considerable quantity of bare sand 
round the ship. She was about 150 yards from the channel. I first saw .her 
on the morning of the Ist May. She was run into the sand, I think there 
would not have been at high water plenty of water under her stern to float 
her. We put down 90 fathoms of hawser to her. We were within 180 yards 
of her. Three days I was in attendance, and I saw the vessel afterwards when 
passing with other ships. She had made a bed for herself. After that she 
lay over very considerably at low water. At high water she did not float 
quite upright. The sand did not appear sufficiently firm to keep her upright 
when the water left her. The sand began to rise the first day she grounded, 
and gradually rose. I think the wind was S. S. W. I know it was from the 
S.S. W. It was not from the north while I was there on any occasion. She 
was about three miles from the nearest bank of the river. A jobble is nota 
particularly heavy sea. Just enough to prevent a bont remaining steady. There 
are country boats going ‘from place to place there. I don’t remember seeing 
any there, but there may have been some. There are country boats about all 
parts of the river. I have seen them passing there in fine weather. The day 
I took Captain Handley there was a sea on. The spray passed over tho 
steamer. There are very few country boats there in the 8. W. monsoon. 
They may watch for an opportunity to cross, but it is very rarely. I saw the 


vessel coming up the river after she got off. I was some distance from her, 
` 


and can't say how she got along. 


Mr, Bullen Smith, a member of the firm of Jardine, Skinner, 
& Co., was called to show the usage of insurance offices in cases 
of this kind. He said :— 


I should say there is a general usage as to communicating insurances 
effected at particular branches to those branches. Where the underwriter 
grants a policy payable abroad, he advises the fact of the policy having been 
issued to the place where it is payable, just as he would advise him of having 
drawn a bill on him. I am not prepared to say he would advise at once, 
Some offices advise monthly. 


In cross-examination, ‘he said :— 


I am sure the practice is to give advice, and L believe to send it in a fort- 
night or month, of policies payable here. 
Mr. Mudie, a member of the firm of Gladstone, Wyllie, 


N 
t 


N 
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& Co., was also called, and agreed with the opinion of Mr. 1871 


Bullen Smith. Ẹ, I. R. Co. 


Captain Dando, the marine superintendent of the British Tree 


Indian Steam Navigation Company, gaid:— Company, 


I was for 2} years surveyor to Lloyd's agency. I have known this port 
since 1843. I know the position of the Rungafulla Sand. I was consulted 
by the captain of the Heimdahl. He used to come tome, I saw Oaptain 
Handley’s report. I know about thé boats in this river. I built Mackinnon, 
Mackenzie, & Oo.’s boats. They were the ordinary cargo boats, and cost 
Rs. 1,800 to 2,000 with fittings. Assuming Captain Handley’s report to be true, 
I should, ag a pradent owner, sell the vessel os far as possible, while anything 
remained to sell. I mean that the vessel was in such imminent danger by 
the report that there was a risk of her disappearing altogether. The vessel 
is described as hogged five feet on a dangerous sand, and not sheltered. I have 
seen vessels in a similar position disappear in one night. I look at her as worth 
Jess as the chance of getting her off would be problematical, the expense of 
getting her off very great. I think the best course as regards the vessel would 
be to sell her as soon as possible. Asa prudent owner, as regards the cargo 
being properly entrusted to my charge, in abandoning [ should use great 
caution, I should endeavour to obtain assistance, and should apply to those 
persons who would be likely to afford such assistance. I should apply to boat 
owners in particular, boat owners who are engaged in landing cargo. I 
should have to consider the cost at which they offered assistance and the 
relative Walue of the cargo I should save. I should have to consider whether the 
vessel | ras habitable (safe for life) for these men and my crew. I should 
consider in the case of this vessel, judging from Captain Handley’s report and 
the; position she was in, I should consider she wag not safe for the crew. I 
sould then have to provide some habitable place for the crew and people at 

ork, dnd that would-involve considerable expense. The peculiarity of the cargo, 
the sleepers being very heavy and of comparatively small value, would increase 
the difficulty. She was in my opinion an uninhabitable wreck, judging from the 
report. Cargo boats could not be procured, Two respectable companies 
were applied to to my knowledge, and refused to let their boats go down. The 
only condition on which you could get a cargo boat was insuring her to her 
fall value, Re. 1,800 to 2,000. These sleepers would, I believe, weigh about six 
to the ton. A cargo boat fally laden will carry 25 tons in ordinary traffic up 
here, Down there these cargo boats should not be more than two-thirds laden, 
which would make the capacity of each boat 100 sleepers. I speak of the load g 
boat ought to takein fair weather. Only at certain times of the tide could a 
boat approach the vessel—in very fine weather from half flood to half ebb—to 
take cargo from her. I don’t think more than one boat could be loaded under 
the circumstances during the day. Taking the cost of the operation, and the 
value of the sleepers, I should think the best plan would be to sell them at 
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once. That opinion of course would be strengthened by the probability of the 
vessel disappearing or rolling over. I have built cargo boats for Mackinnon, 
Mackenzie, & Co.—for the firm, not for the company. We sold them after a short 
time. They were generally employed for the firm and the steam company, and 
sometimes let out at the beginning of the S. W. monsoon. If it were blowing 
hard from the 8, W., I would not send cargo boats down there. They are not 
constricted for the purpose. I think very few insurance offices would have 
taken the risk. 
In cross-examination, he said :— 

„I did consider the weather admitting of cargo boata taking off the 
sleepers. I consider the value of the sleepers at Rs. 4-8 when landed. As they 
were, they were worth nothing. They would be worth Rs. 4-8 at Calcutta. You 
could put 100 into a cargo boat. I did think of the possibility of rafting the 
timber. I have seen some of this iron wood. The specifie gravity is considerable. 
I have seen some of it nine-tenths of the specific gravity of water. They 
are lighter than water when dry. At first they would float very deep. I have 
my doubts whether they would have floated as a raft. When they get wet it 
makes a considerable difference. I did consider the possibility of rafting and 
using casks and spars. The only way you could use the ship's timbers is by 
plucking her to pieces. It is questionable whether she would sell well under 
these circumstances. She sold fora very low prico. As to the weather, all I 
know is that May isa very treacherous month. I know Simpson & Oo. They do 
a good deal in landing-boats. We had much more inflnence with the others, 
and did not apply to them. I have known vessels with their backs -broken go 
on the sand, and come off again and come safe to Calcutta. ` 


‘N 


In re-examination, he said : :— Y 

We would have sent a steamer if another person hired her, but not oong 
side the wreck. I could have put 100 sleepers into one cargo-bost in Rir 
weather, but in rough weather no sleepers could have been taken off. It would 
require anumber of persons to break up the ship into a raft, Coolies would have 
taken a long time about it. It isa most extraordinary idea. I have been a 
jong at sea and never heard such an idea broached before. 

Of the witnesses examined on behalf of the defendants, Mr. 
Sutherland, of the firm of Simpson & Co., said :— 

We were applied to in May last to send cargo boats down to the Hetmdahl. 
We were willing to do so, also to send a steamer. I asked Rs. 400 a day for a 
steamer, and for a cargo boat something between Rs. 15 and 26 a day. We 
offered to send them down to Rungafulla, and we did not then consider the - 
weather too bad to sendthem. We have sent boats there. 


In cross-examination, he said :— 
We value the steamer at Rs. 35,000, and the cargo boats at Rs. 6,000 or 


5,000 each. Ifthe weather is fine in the 8. W. monsoon we would send \ 
a steamer and boats there. If we offered to send when the weather was fair, 
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I think we should be bound to send them ifthe weather altered. I should 
not like to send cargo boats down in rough weather. Mr. Compton asked me on 
the 2nd or 8rd of May. On both days I saw him. I was not afterwards applied 
to by any one. Captain. Lowen is the manager of a cargo boat company. 
Frazer is proprietor of a similar concern. I don’t know if they refused. 
Lowen asked us if we would send boats on 4th May. He merely asked if we 
were going to send boata.~ He asked if we would undertake the business. I 
was not going to let him know what I would do. I kept my own counsel. I 
did not tell him I would not take it, or that I would take it. I let him believe 
what he liked. Our usual charge for cargo boata is regulated by the market. 
One day it is Rs. 20, aud another day Rs. 10. Ihave known it higher than 
Rs. 30, but those are unusual rates. Rs. 400 is a moderate rate for a steamer. 
We have charged Rs. 900 a day, when there were few steamers in the river. 
Captain Williams said :— 

Lama pilot. I remember the Norwegian vessel Heimdahl. I was pilot on 
board her. I am a full mate pilot. I left the Heimdahl on the Rungafulla Sand 
on 30th April. That was the third day of the springs. The weather was mod- 
erately fine when I went on shore, There was a light N. N. D. wind. When I 
sailed first in the morning the wind was N. W. I left on the dth, after 
Captain Handley had condemned her. The crew and captain had left her the 
first night, as she had not formed o bed, and might have heeled over. After 
that we left her alternately at night as a matter of convenience. I did sleep on 
her afterwards. She formed a bed the first night. On the first ebb tide after 
she formed a bed there was a change in her position. On the ebb tide she laid 
as far over as she could without capsizing. On the flood she was as upright 
as posgible. Her position was no worse after the Ist May. After she formed a 
bedsthere was no fear. She formed a bed for herself, but there was the same 
level of sand about her. She scooped out a bed for herself in the sand. The 

urrent forms a bed, which is covered over next tide. The flood tide scoops outa 
bed andtheebb tide covers it. I did not think there was any sand piled up above 
her. Some parts of the sand were dry. On one side it was dry at ebb tide. On 
the other side, the starboard side, there would be about three feet of water. Her 
head was about south. The starboard side would be tothe 8. W. There was 
about three feet of water there. I should say she had formed a bed of about 
five feet. The bed was quite wide like a dock, she was perfectly loose in her 
bed. The sand was about three feet above the level of har heel. One tide rising 
did it. After she formed a bed she went no further. Subsequently, a hump 
astern of her, but you can see the sand better at the lowest ebb than at other 
times. The sand was covered with water. We could not walk round without 
being immersed in water up to our knees. There were attempts made to get 
the vessel off which failed. On the Ist there were light southerly winds. -On 


' the 2nd it increased. On the 8rd there were moderate southerly winds, and the 


game on the 4th. On the 5th the wind got lighter. I left on the 5th; it was not 
blowing at all hard while L was there. Iknow what a jobble is. There was nag 
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1871 a jobble. We had three or foursmalljolly boats alongside of the vessel all along 
E. I RB. Co. there. They seemedto bein no danger. The long boat and jolly boat were made 
Pena) asray #0 g0 On shore. They went on shore the first day. ‘There were several cargo 

pe bhurs there. A bhur is a barge of the country, and of about 20 to 26 tons. 
Those that carry hay are smaller. They have high bows and sterns. There 
were two or three of them up a creek. One came off on two occasions with 
coolies to help us. The first day they came on board and helped us to hoist the 
horses, and the second day also. Then they assisted us to throw sleepers over- 
board. They came alongside and made fast the whole flood tide. There 
would have been no difficulty in putting sleepers into them when they were 
alongside. In fact, in the flood you might fasten a cargo boat alongside. 
There were not many country boats about. I was present when Captain 
Handley came on board. After Captain Handley condemned the vessel he 
ordered the commander to abandon her. I was present at the time. I 
expressed an opinion. I told him I thought the vessel might get off by lightening 
her. I was present when the suggestion was made to abandon her. I pro- 
tested agninst his deserting her. I protested to Captain Handley in the presence 
of two other witnesses. It was notin my opinion necessary to abandon her. 
It was most decidedly possible in my opinion to save the cargo, ‘There was 
nothing to stop it. There was not immediate danger after she formed a bed for 
herself. When I first protested to Captain Handley about abandoning her, he 
asked by what means I would get her off, I told him by discharging the 
cargo, as the neap tides were. coming on, and by the time the next springs 
came on, we should have discharged sufficient to lighten her and be able 
to get her off the sand. The captain himself said we could light either 
to seven or nine feet by discharging the cargo. I would have discharged it by 
boats sent down from Calcutta. Boats could easily have been got from tawn. 

I advised the captain to apply for a large up-country flat on the flood. 
cargo boat could safely have come alongside, but not in the ebb. my 
sleepers were rather heavy. We tried to discharge a few, but it was rather) 
slow work.- It could have been done with more men, or by rigging up a whip 
over the yard. That was not attempted. Wo passed up a few by hand I x. 
never saw the ship afterwards, 
In cross-examination, he said :— 


On the 30th, the wind was north-west. On the next day it was south, and 
continued south for several days. Tho 2nd and 3rd, the wind increased slightly. 
On the Sth, the wind got lighter, It was moderate in the morning, but in 
the afternoon it fell lighter after high water. As the tide rose the wind fell. 
Atabout 2 pP.. we left. It gradually decreased. It had been moderate 
in the morning. There were many eddies, but nothing to make it dangerous 
for boats to come alongside. ‘The creek where the boats were was about half a 
“mile from the vessel. Boats run up to it for protection. I walked down to 
the creek, and saw boats lying there in the mud at low water. There were ` 
two or three boats there. I did not see if there were men on board. I saw 
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them at low water on three occasions. I only once went down at low water. 1871 
On the first day of the accident all on board went on shore, except the E.L R. Co. 
captain, myself, carpenter, and two hands. They came back next day. Re SUN 
Every body stopped on board the next night. The third night every one ieee 
went on board the Marie to sleep. The fourth night I think we did the same. 

In re-examination, he ‘said :— 

We went on board the Marie as a matter of convenience. The vessel 
turned over so much at ebb tide it was impossible to sleep. I saw three boats 
in the creek. I saw none elsewhere. Only one boat from this creek came 
alongside. It was one of the bhurs, 

Captain Mitchell said :— 


I am a master mariner. J remember hearing of the wreck of the Heimdahl 
on the Ist May last. I wasthen at Hunter & Co.'s. I was shown a telegram and 
read it, and after that I offered my advice as to how forage could be conveyed 
down for the horses. I went down next morning, I drove down in my mail 
pheton to Diamond Harbour. I went thence to the wreck by boat. I think 
that was on Sunday. I went ina common country boat, two oara pulling and one 
stern oar, not a dinghi, a boat with no deck, a mere shell. It was not rough 
atall, There was no difficulty further than that it was unpleasant to be so 
exposed to the sun. Nothing was going on on board the ship, the men were 
lying sleeping on the deck, and no one knew of my appearance till I stepped 
over the rail, All the horses were in the lower hold in the greatest con- 
fusion. No steps were taken to get them out while I was there. I do not 
think I-ftayed beyond half an hour that time. I went back to Diamond 
Harbour. I never went back to the Heimdahl until she became my 
propérty at the auction sale on the 12th. I had made arrangements before 
ne I made arrangements with other parties to join me in the venture. I 

ad twelve lascars and country cargo boats. I had arranged to hire cargo boats 
to convey the sleepers to the shore. I arranged with no one in Calcutta for 
cargo boats. The cargo boats were to be supplied at Diamond Harbour. 

. The arrangement in Calcutta was for the appliances to be taken down. I 

went down again after purchasing at 11 P, |., on the 12th. I got there at 2 or 
' 8pm, next day. The ship was still on the sand. The weather moderately 
fine. When I got down there were country cargo boats ready to help me. I 
employed them, I delivered sleepers into the boasts. They took them on shore. 
Three at first worked. The first day I relieved the ship of all the dead weight. 
I cut the spars over the side and made a raft of them, The next operation 
was to get the sleepers to the upper deok. Iriggeda whip. There were no 
boats alongside then, but before dark there were, That was on the 138th. 
They went away when one or two boats were loaded to Diamond Harbour. No 
doubt they discharged their cargo,: They did not came back till 12 next day. 
I remained on board the 14th. The ship became lively when the flood came in. 
She moved off next morning at the next flood at 6 or a little later, I was not i 
afraid of stopping in her the night. When I saw her first on the Sunday I 
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thought she never would come off. I did not think the same when I bought 
her. I altered my opinion on information I had been receiving from Diamond 
Harbour almost every day. Mr. Gomes used to send it. I sounded the pump 
without a proper sounding rod, I think there was 20 inches of water when 
she floated off. She made 2 inches in the 24 hours. The sleepers were sold. 
Captain Mallard sold them: a portion to the Hast Indian Railway Company, 
and a portion in the market, 

I, Millard, and Gomes jointly bought them. We were engaged in one action 
in the matter with the mastor of an anchor vessel down the river. I expect 
it to come on to-day. The first time I went down I thought the vessel in 
avery dangerous condition. I telegraphed there was no hope of getting 
her off. I was only about half an hour on board, it wasin the afternoon. I saw 
the cargo, itis very heavy wood. It sinks in the water. I was not without 
some hopes of getting off the cargo. I did expect to get part of the cargo. 
I thought it would pay me to get the cargo out, ao much sgo that I thought 
in a fortnight I could say whether it should be continued or abandoned 
altogether, I thought it would be possible to say in a fortnight whether it 
should be continued or abandoned. I thought all along it would be profit- 
able. I might have been mistaken. I all along thought I could remove 
the cargo at a profit. My idoas about the ship changed a week before 
the 12th, about the 7th. I landed 90 sleepers at Diamond Harbour. It 
may have been 78. The ship was not nearly so much damaged as has been 
represented, J had her surveyed on her return to Calcutta. I wab then sick. 
On the 18th she was anchored off Armenian Ghat. I saw her cond¥ti 







I saw her at Armenian Ghat, I thought she would require very little 
This witness also admitted writing two letters: one was da 


May 18th, Calcutta, and contained the following :— 

I hope, however, her bad fortune has left her. She is a good little vessel, 
and will require extensive repairs, if she can be made seaworthy at all. 

The other was dated May 7th, Calcutta, in which he stated—’ 

I do not think the sleepers would realize the expense of recovering and 
delivering in town. 

Mr. Gomes said :— 

I live at Diamond Harbour, I remember the Heimdahl. -I heard of 
her having gone on shore. After she went I was stationed there. I had an 
interesi in her after the purchase. I was one of the purchasers. For two or 
three days before the sale I paid attention to her condition. I arranged about 
boats to take the cargo off with Mr. Mitchell. I got the boats at Diamond 
Harbour. I had some slight difficulty in procuring them. I got two, three, or 
four a day. At times 4 to 8rupees a day. Hach boat could take twelve, thirteen, 
or fourteen sleepers off. The utmost they could make would be two trips s day. 


.When the ship was advertised for sale, I went once round her (not before). 
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She was in danger. She might have rolled over and been lost. I risked it. She 1871 
might have rolled over or'she might have come off. The weather was rough R. I R. Co. 


monsoon wéather, very rough. It was all along rough. When the flood made i 
f AUSTRALASTAN 
we had to come away. We could go near at ebb tide and at full flood. INSURANCE 
To the Court, he said:— eres 


The boats were at 8 rupees to 4 rupees a day, or 6 rupees a day according 
to circumstances. 


To Mr. Kennedy, he said :— 


Seventy or eighty sleepers were delivered at Diamond Harbour. I can’t say 
in how many boats. The boats went every day and brought some. 

Captain Eastwood, commander.of the Vulcan, anchor vessel, 
said :— 

On May Ist, the Vulcan was lying at Diamond Harhour. We kept con- 
tinually going up and down. I remember hearing of the grounding of the 
Heimdahi. It was fine weather. I saw her after she came off the Runga- 
fulla Sand. It was then fine weather. It was fine for a week before. I used to be 
out myself every day in a boat twenty-eight feet long. ‘There are always many 
country boats about the river. It was about the change of the S. W. monsoon. 
The wind was not steady 8. W. It was changing. 1 went to the sands 
where she had been to get her anchors. I went to the Rungafulla Sands 
three or four or five days after she came off. It was good weather then,—fair 
weather. I went down in a row boat, und took a small boat. I raised both 
the anchors with these two boats. I found no difficulty in doing so, except the 
weight df the anchors’ and chains. I was going up and down the river the 
whole‘of May and June, always doing the same work. I could have done it 
at any time during May. I was on board her when she came-off the Diamond 
Sands ; she was not making much water then, 

/ In cross-examination :— . 
$ I am out in my anchor bost in all weathers. 

Mr. Noble, of the firm of Mackillop, Stewart and Co., said:— 

We are agents of the defendants. I received the policy on 26th May from the 
defendants after a claim had been made on us on the policy. The policy 
would be sent from Western Australia to the head office in Melbourne, who 
corresponds with us direct or signs policies. The policy would not be signed 
till it reached Melbourne. We received the policy from the plaintiffs on 
16th May. The policy is dated January 24th 1870. The mail service from 
Australia is every four weeks. The last mail preceding 16th May arrived on 
27th April. The EH. I. Company made no communication to us before the 
sale of the ship. They made no communication whatever to us. 


In cross-examination, he said:— 

The mail takes about a month. There was a mail about 27th March, and 
another about 27th February. The Australian Insurance Company has had 
an agency in this port about tenyears. We are advised by the agent at 
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1871 Melbourne of risks taken to Calcutta. It ought to be in due course as the 

E. L 2 Co. policy is effected. The advice is sent periodically, generally enos mail, when 
Aner ae vei policies have been issued. 

Ixsvraxcs The following counsel appeared on the first hearing o: the 


appeal, and argued as follows :— 
Mr. Graham and Mr. Marindin for the appellants: 


Mr. Kennedy and Mr. Evans for the respondents. 


Mr. Graham went through the facts of the case, and con-. 
tended that, on them, there was a total loss, and that therefore 
` no notice of abandonment was necessary. Things may be lost, 
though still existing, as where the cost of saving a cargo exceeds 
the value of it when saved. [Paut, J., refers to Arnould on 
Insurance, 1004.] Farnworth v, Hyde (1) was a case very similar 
to this. There that principle was carried out in the Court below,’ 
and the Appeal Court did not disturb the principle of the deci- 
Bion; bit they found that the cost of repairs of the vessel would 
not exceed the value of the vessel when repaired, and therefore that 
it was not a case to which the principle applied. (PauL, J.— 
In that case, too, the surveyor dissuaded the master from selling 
the ship; in the: present case he advised a sale. PHEAR, J.— 
It seems to me a great difficulty to get over that the ship was 
on the Rungafulla Sands for some time without making‘any 
water, and afterwards ran on another sand in coming up the 
river, and yet came in safely; she could not have been so, 
much damaged as was supposed.] Subsequent events ought not { 
to be taken into consideration, The time of the occurrence 
which gives rise to the loss is the time for judging whether 
the loss is total or not. It is shown by Captain Handley’s 
report to have been a total loss. Notice of abandonment to the 
head office of the company would have been useless in this 
case. It could not have been given at Melbourne; and in such 
a case it is not obligatory to give notice to the agents of the 
insurance: office. No notice of abandonment at all was neces- 
sary; see Stringer v. The English and Scottish Marine Insurance 
Company (2), where the question was as to whether notice of 


(1) L. J, C. P., 207;8.0., on (2) L. R., Q. B. 599. 
appeal, 36 L. J., C. P., 33. 


VOL. VII] HIGH COURT. _ 369 


abandonment was necessary in case of capture. The fact that 1871 
losses were payable by Mackillop, Stewart, & Co. does not neces- E.I. Eo, 
sarily constitute them agents to receive notice. On the principle AUSTRALASTAN 
in Farnworth v. Hyde (1), no notice of abandonment would be ‘Conrany. 
necessary. [PHEAR, J.—I think that case is against your conten- 

tion. In that case there was held to be nota total loss, either abso- 

lute or constructive, although there was some evidence to show 

there was the latter: but here there is no evidence that the cargo 

was ever totally lost; on the contrary, it came safely into port ;— 

a fortiori, therefore, there is no total logs in this case.| The 
Appeal Court does not say that the principle on which it was found 

to be a total loss was a wrong one; it merely finds that an item 

in the calculation has been wrongly allowed, which prevents the 
principle from being applied by reducing the expense of repair- 

ing the vessel to less than the value of the vessel when repaired. 

The principle is shown in Cambridge v. Anderton (2), Rosetto 

v. Gurney (3). [PAUL, J., refers to Roux v. Salvador (4). | 

The question whether it is a total loss or not must not be looked 

at from the light thrown on it by future events, but must be 
judged of from the circumstances at the time of the sale. At the 

time of sale, it was supposed impossible to save the cargo; 

and the subsequent fact of the ship coming off, though it fal- 

sified that supposition, clearly could not have been considered 

thén, and cannot affect the then circumstances. It was decided 

at the chances were against her getting off, and on that a bond 

‘fide sale took place. The master acted for the best interests of 

‘all concerned, and tothe best of his judgment, aided by the 

advice of others. See Farnworth v. Hyde (5), per Smith, J. 

[ PAUL, J.—There is another view of the case. The insurer 

had no notice of the loss, therefore no notice of abandonment 

could be given—Abel v. Potts (6), Arnould on Insurance, 1165. | 

In Farnworth v. Hyde (1), there was no impossibility of getting 

the cargo off; it could have been done at a certain expense, but 


(1) 34 L. J., O. P., 207; 8. C. an (4) 8 Bing. N. C., 266. 
appeal, 36 L. J., C. P., 33. (5) 34 L. J., C. P., 207; see 210, 
(2) 2 B. & C. 691. (8) 3 Esp., 244, per Le Blano, d. 
(8) 110. B,, 176. 
48 


370 BENGAL LAW REPORTS. (VOL. VIL. 


18571 the amount of that expense being greater than the value when 
E. I. R. Co. saved, made it a total loss. In this case the cargo could not be 
AUSTRALASIAN got at; if cargo boats could have gone down, the expense of 
INsURANOE $ 
Company, employing them would have been greater than the value of the 
cargo when saved; therefore it was a total loss, The question 
there was whether on this principle the sale was justifiable. See 
Ourrie v. The Bombay Native Insurance Company (1), where 
the bona fides of the sale was commented on. Here the bona 
jides of the sale is not questioned; the cargo was sold under 
the pressure of mercantile necessity, and by the sale it has 
become lost to the owners, as much as if it had been destroyed. 
[ PAUL, J., refers to Davy v. Milford (2), Mount v. Harri- - 
son (3). My only doubts are as to the necessity for the sale. | 
Captain Handley says the: vessel could not have lasted ten 
. days; the cargo was in the most imminent danger of being 
lost; he acted contrary to his interest in advising the sale of 
the ship. See Tronson v. Dent (4). 


Mr. Kennedy for the respondents.—The cargo was never 
totally lost. Notice of abandonment was necessary to ‘convert 
the loss into a total loss. To decide the reverse would be con- 
trary to the general rule that notice of abandonment is neces- 
sary to convert a partial loss into a total loss. Total loks is 
either where the goods entirely perish, or where, as in Rouz y. 
Salvador (5), the goods have so lost their original form, that, 
the expense of sending them on is greater than their value ^ 
when sent on. There is no such loss as loss by sale. There 
must be a total loss before sale. A portion of the cargo could 
have been saved if means had been taken to save it. Even a 
bonG fide sale will not convert a partial into a total loss— Gardner 
v. Salvador (6), Hodgson v. Blachiston (7), where a notice of 
abandonment was held necessary even after the goods had been 


(1) 3 L. BR, P. C, 72. (5) 3 Bing., N. 0., 266; see 287, 
(2) 16 East, per Lord Ellenborough, (6) 1 Moo. & Rob., 116, 

563, 565, 566. . (7) Cited in Parke on Insurance, ` 
(3) 4 Bing., 388. 400, note. 


(4) 8 Moore's P. 0. 419; see 
4351-483. l 
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sold, when the notice of the loss wasreceived. Here the cargo 1871 
actually came into port, and was used by the plaintiffs for the E.I. B.C. 
very purpose for which it was intended. The sale of the cargo Averaatastan 
was more to the benefit of the insured than the underwriters; it oe 
converted what ought to have been an equal chance between the 
parties into a certainty for the insured. The master is principally 
an agent to bring the cargo to its destination. [PauL, J.—And 
to sell if necessary—Hunter v. Parker (1).| In the present 
case the goods were not perishable, and afterwards actually came 
into port; there was an opportunity of sending the goods on to 
their destination, or at ledst a portion of them. See Rous v. 
. Salvador (2). 
Where there is any chance or hope of recovering the cargo, 

notice of abandonment is necessary in order to make it a total loss— 
Goldsmid v. Gillies (3); Tunno v. Edwards (4); Anderson v. The 
Royal Exchange Assurance Company (5); Hedburgh v. Pearson (6). 
Rosetto v. Gyrney (7) is distinguishable: the principle in that 
case does not apply to this, as the cargo might have been saved, as 
after results showed, for less than its value when saved. Farn- 
worth v,/Hyde (8) is a decision on a special case: ‘that case decided 
that thé greatest risk or peril is not sufficient to justify sale so 
as to‘make a total loss, unless it is shown that no portion of the 
cargo could have been saved,—that it was physically impossible 
tof save any of it. If any portion could have been saved at an 

xpense less than its value when saved, it was the duty of the 
master to take means to save it— Tronson v. Dent (9). The 
policy was an open one sent from Australia, where the head 
office of the Insurance Company is; but the plaintiffs by suing 
admit the defendants carry on business in Calcutta. They 
might have given notice of abandonment in Calcutta. The 
master’s authority to sell was discussed in Cammell v. Sewell (10); 


(1) 7M. & W., 342. (7) 11 C. B., 176. 

(2) 3 Bing. N. C, 266; seo (8) 34 L. J., O. P, 203; S. C., on 
278-282, appeal, 36 L. J., C. P., 33. 

(3) 4 Taunt., 803. ; (9) 8 Moore’s P. C., 419. 

(4) 12 East, 488. >` (10) 6 H. & N., 728 ; B. C., in Court 

(5) 7 Hast, 38. below,3 H. & N., 617. 


(6) 7 Taunt., 153. 


372 


1871 


BENGAL LAW REPORTS. (VOL, VU. 


there must be necessity forthe sale. See Zhe Karnak (1). The 


E. I R. Co. course taken here was that condemned by the Privy Council in 
AUgTRALASTAN the case of Currie v. The Bombay Native Assurance Com- 


INSURAN 


COMPAN T.. pany (2). In that case there was admittedly a notice of abandon- 


ment given. It was held that the master ought to have made 
efforts to recover at least a portion of the cargo. Part of the 
cargo might have been recovered in this case. 

The learned counsel then went at some length into the evi- 
dence to show that the ship was far from being a hopeless wreck ; 
that Captain Handley’s opinion was a mistaken one; and that 
boats and men could. have been provured, and some, if not stag 
greater portion, of the cargo saved. 


Mr. Evans on the same side. 


Mr. Marindin, in reply, went at length into the evidence to 
show the impossibility of procuring cargo boats, òr of saving the 
cargo. ) 

On the re-hearing, | l a 

T 

Mr. Graham, Mr. Marindin, and Mr. Cowell for the ap 


Mr. Kennedy and Mr. Evans for the respondents. \, 
an 


The arguments were the same as those before Phear 
Paul, JJ., on the first hearing. 

The plosie cases and authorities were also cited and com- 
mented on—Jdle v. The Royal Exchange Company (3); Knight 
v. Faith (4); The Gratitudine (5); King v. Walker (6); 
Moss v. Smith (7); Robertson v. Clarke (8); Arnould on In- 
surance, Ed. 1857, p. 1065, Chapter VIII, Section 1 , paragraph 
381; Abbott on Shipping, 9; Read v. Bonham (9). 


(1) 2 L. Rọ, Ad. & E, 289; see (5) 3 Rob. Adm. Rep. 240 


209—210, per Sir R. Phillimore. (6) 33 L. J., Ex., 326. 
(2) 3 L. R., P. O., 72. (7) 9 C. B, 94. 
(3) 8 Taunt., 755; 8, C., note 3, B.& (8) 1 Bing., 445 

B., 151. (9) 3 B. & B., 161. 


(4) 15 Q. B., 649. 


i 
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, The following judgments were delivered :— 1871 
. E. I. R. Co. 
v. 
PauL, J.—This was an action instituted by the plaintiffs to Avsvratastan 


I 
recover from the defendants a sum of about Rs. 25,000 for a Gaines, 


total loss in respect of a cargo of sleepers shipped on board the 
, Heimdahl, bound from Geography Bay to Calcutta, under a 
policy of insurance granted by the defendants at Melbourne. 
The facts of this case lie in a small compass, and are tolerably 
free from doubt; they are to a great extent admitted, or at all 
events hardly controverted, by the defendants. The arguments, 
however, have been lengthy, and demand the fullest considera- 
tioj. The policy on which this action is brought is dated the 
24th January 1870, and was issued from the principal office of 
the defendants at Melbourne. The policy on its face states that 
losses are payable in Calcutta at Messrs. Mackillop, Stewart, 
and Co.’s, It appears from the evidence of Mr. Noble, a 
partner in the firm of Messrs. Mackillop, Stewart, and Co., 
examined ox behalf of the defendants, that since the date of the 
policy three mails had arrived in Calcutta, on thè 27th February, 
27th March, and 27th April respectively; but that this particular 
policy“was not advised down to the 12th May, when the sale of 
the ship and cargo took place. On the 16th May, Messrs. 

ckillop, Stewart, and Co. got inspection of the policy from 

r. Conroy, the Chief Store-keeper of the East Indian Railway, 
fand on that day it was for the first time they became aware of 
the existence of the policy. It doesnot clearly appear whether 
the firm of Mackillop, Stewart, and Co. are agents for all 
purposes. However, Mr. Noble states in his evidence that the 
defendants have an agency in Calcutta, which is represented by 
his firm of Mackillop, Stewart, and Co., and it may be assumed 
that that firm has some powers, and they are entitled to look 
after the interests of the defendants. 

The ship Heimdahl, with the sleepers on board, sailed from 
Geography Bay, Western Australia, in the month of March, and 
prosecuted her voyage without encountering any mishap until 
the 30th April, on which day, whilst proceeding up the River 
Hooghly towards Calcutta, she struck heavily on the Rungafulla 
Sands, which lie some distance from Diamond Harbour; and 
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1871 shortly afterwards heeled over, and came on her beam ends 80 
E ILR. Co. nearly that her chains were ‘almost on a level with the water. 
sah hhc Whilst in this state her anchor was let go, but the ship dragged 
Company. her anchor, and drifted further upon the sands. As the tide fell, 
the vessel heeled over very much, and by the advice of the pilot, 
who feared she might at any moment capsize, the crew were sent 
ashore. After the first night the ship remaimed fixed on the 
sands, and formed a bed for herself. She was at first surrounded 
by two feet of water, which subsequently disappeared, being dis- 
placed by sand. The pilot says that at ebb tide the ship lay over 
very much, as far as she could without capsizing, and that at 
flood tide she stood upright. In answer to a telegram. sent 
by the captain to Messrs. Mackinnon, Mackenzie, and Co., 
who were the agents of the ship at Calcutta, the Cyclone, a very 
powerful steam tug, was sent to her assistance. The steam tug 
arrived on the lst May at the Rungafulla Sands, and remained 
in attendance threé days. During this interval of time, when 
. the spring tides were at their height, the Cyclone endeavoured 
unsuccessfully to move the ship, and in several attempts to 
accomplish the moving and towing of the vessel, hawsers\of con- 
siderable strength were broken. ‘There was no bad weather, but 
the south-west monsoons had set in, and heavy winds and 
weather might at any time during that season of the year he 
reasonably expected. Failing in his best endeavours to get th 
vessel off the sands, the captain sought the advice of the most 
experienced, able, and intelligent surveyor in the port of Cal- 
cutta—namely, Captain Handley. On the 5th May, Captain 
Handley (who is Lloyd’s surveyor, and the surveyor of various 
insurance offices) visited the vessel as she lay on the Rungafulla © 
Sands. He was accompanied by Captain Reed, who is a com- 
mander in Government employment, and by Captain. Bowden, 
who commands the steam tug Cyclone, which had conveyed 
Captain Handley to the place where the vessel lay. Captain 
Handley remained three hours on board, and made a most care- 
ful examination of the vessel. The result of that examination is 
contained in a report which is set out in pages 219-221 of the 6th 
volume of the Bengal Law Reports, in which the decision now 
under appeal is reported. I desire to refer to the report as 
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printed, and do not transcribe the same here. It is sufficient to 1871 
state at present for the purposes of my judgment that the report E £ R. Co. 
concludes thus: “I therefore recommend that the sails, ropes, gs ieee 
boats, or other stores of any value there may be on board be Company. 
saved, and the vessel and cargo of sleepers abandoned and sold 
by public auction, after due advertisement, to the highest:bidders 
on account of the concerned.” The substance of the report made 
by Captains Reed and Bowden is given in page 221 of the.case 
last mentionéd. Captain Handley in his evidence substantially 
confirmed his report, and.made further statements, to which 
I shall presently refer. 
On Monday morning at 6-30, being the 2nd May, the captain 
observed that a sandbank had surrounded the vessel, and found 
that the sand had grown up five or six feet on both sides, and 
three or four feet by the stern. On Tuesday morning, ie., the 
3rd May, at 6-30, the captain came back to the vessel, and he 
makes the following statement with reference to the vessel :—* I 
found her almost dry. The sand had risen about eight feet on 
- both sides“ of her. She was more hogged then, the sand at the 
stern and bow was about five or six feet.” The captain further 
“At 5-30 p.m. on Wednesday I found her lying over 
very/much; then the sand was in the same way as before. On 
the’ same night (Wednesday) it blew; it was very rough,-and 
there was a considerable sea; she jumped up and down in the 
pred, but did not move.” 
f On the 5th May, as stated in their report, Captains Reed and 
Bowden observed that the sand worked round the vessel seven 
or eight feet in height; but whether the sand increased in 
height afterwards is not very clear. The evidence rather tends 
to show that the ship did not sink deeper, but as the only witness 
to this, Captain Reed, speaks from what he observed without 
making any measurement, or testing his observation in any way 
which would ensure accuracy, I cannot feel certain that the ship 
did not sink deeper. If I may form an opinion from the 
natural consequences which would result from the jumping up 
and down of the vessel, and from the fact that the high tides 
must have washed over the sands and made them susceptible at 
low water to the pressure caused by the superincumbent weight 
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of the ship, I should say it was not likely that the ship remained 
for the remaining seven or eight days embedded in sand of the 
same height, and that it was probable the vessel sank deeper 
every day. 

On the 7th May an advertisement was issued in accordance 
with Captain Handley’s report, and the vessel and cargo 
were advertised for sale for the 12th May. On the 12th 
May the vessel and cargo were sold and purchased by Captain 
Mitchell, Captain Millard, and Mr. Gomes. The cargo realized 
the sum of Rs. 450. Captain Mitchell went on board on the 
13th at 3 r.m., and he says, by means of country boats (not 
mentioning how many) he removed certain articles from the ship 
as she lay on the Rungafulla Sands. The articles he removed. 
form the subject of controversy between the parties, and I will 
refer to them afterwards. Early in the morning of the 14th May, 
owing to an extraordinary high and strong tide, the vessel floated 
herself whilst Captain Mitchell was on board. She proceeded 
some distance, and then struck on some sands at Diamond 
Harbour. The vessel remained a short time on these sae after- 
wards she floated again, and arrived at Armenian\, Ghaut, 
Calcutta, on the 18th May. It was clear she was able to keep 
the water after she floated, but what was her precise condition 
when she anchored off Armenian Ghaut is not at all exhibited by 
the evidence adduced by the defence. All that I can discover 
about her state when anchored in the port of Calcutta is to b 
gleaned from a letter written by Captain Mitchell, dated 18th 
May, which thus described her :— 

I hope, however, her bad fortune has left her; she is a good little vessel, 
but will require extensive repairs, if she can be made seaworthy at all. 

The opinion expressed in this letter singularly accords with 
the opinion expressed by Captain Handley in his report. The 
words used. by Captain Handley are as follows:— 

Were it even possible, which I do not believe, when the next springs are 
on again, to tow her off, she is in that state that she would probably sink when 
afloat, or if it was possible to float her to a dock at great risk and expense, 


the cost of repairs would amount, in my opinion, to much more than the value 
of the ship after the necessary repairs. © 


We have thus the description given of the vessel by Captain 
Handley before she floated, and as she lay an apparent wreck, 
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substantially agreeing with the description given by her purchaser, 1871 
who is also a seafaring man. Both opinions point to her unsea- E I R. Co. 
worthiness, and state the heavy expenses which must be incurred, Avernatasian 

> : + INSURANCE 
In fact, Captain Mitchell’s opinion as to the chance of her ever Couranw. 
being seaworthy is stronger than Captain Handley’s. I may 
therefore take it upon this evidence that the vessel had suffered 
considerably ; she required extensive repairs, and it was doubtful 
whether she would ever afterwards become seaworthy. I believe 
the vessel has gone out to sea, and Captain Handley refused to 
certify she was seaworthy. 

There can be no doubt that a portion of the opinion expressed by 
Captain Handley and thé other commanders, to the effect that the 
vessel, if got off, would sink in deep water, turned out erroneous. 
But there is oa to indicate, much less satisfy me, that the 





opinion expressedto the effect that the vessel was hogged, and 
had broken her back, was incorrect. If the evidence of Captain 
Handley and the other nautical gentlemen, namely, Captain 
Bird and Captains Bowden and Reed, is to be trusted (and I see 
no reasor to distrust their evidence), it is certain that the vessel 
was cofsiderably hogged, and that being so, unless the vessel 
had ufiusual and unheard-of elasticity, it must be presumed she 
had roken her back to some extent. If, however, it is a matter 
of Mautical knowledge and naval science that a vessel to some 
e#tent broken-backed cannot keep the water, I can only say that 
A have no evidence on this point on which I can affirm the prin- 
ciple; but, on the contrary, there is some evidence on which I 
should be disposed to ignore it, for Captain Dando says,—* I 
have known vessels with their backs broken go on the sand, and 
come off again, and come safe to Calcutta.” It is, however, 
certain the vessel had received other injuries, irrespective of 
breaking her back to some extent. In fact, I would observe on 
this part of the case, that if, the condition of the ship after she 
got off was calculated either to throw light on her previous state, 
or to rebut or destroy the opinien of the nautical gentlemen 
examined on behalf of the plaintiffs, as insisted on during this 
appeal by the counsel for the defendants, it was the duty of the 
defendants to have placed before the Court the precise condition 
of the vessel, and to have proved what her repairs actually cost 
by the further and fuller examination of Captain Mitchell. This 
49 
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1871 has not been done, and this apparent omission leads me to believe 
E. I R. Co. that the main and substantial contention in the Court below, as 
AUETRALASLAN į is also evident from the decision of that Court, consisted of only 
Courany. two points,—namely, the want of notice of abandonment, and that 
_ the loss of the cargo was not total, as the whole, or a very sub- 
- stantial part of it, could have been readily removed in country 

boats. 

Having stated the principal facts, regarding which there 
is little or no controversy, I proceed to deal with the evidence of 
the witnesses in detail, and to read extracts therefrom. 

[ His Lordship here read portions of Captain Handley’s evidence, 
from ‘ I went on board the ‘ Heimdahl’? with Reed and Bird at 
about 11,” to “she was then in dock on-blocks” (1); Captain 
Reed’s evidence, from ‘ J did not think so at the time she was 
surveyed,” to * The captain could not have stacked that cargo on 
shore without great expense” (2); Captain Bowten’s evidence, 
to “ This (B) is a copy of the report signed in Cyleutta” (3); 
Captain Williams’ evidence to “.We had three or foug small jolly 
boats alongside of the vessel,” &c. (4); Captain Mitchells 
evidence, to “Anchored off Armenian Ghaut. I saw hex condi- 


l 







day and brought some” (6).] f 

Of these witnesses, Captains Handley, Reed, and Bo 
were examined by the plaintiffs, and Captains Williams agd 
Mitchell and Mr. Gomes by the defendants. All these wit- 
nessés agree in saying that the vessel was in great danger; and 
the nautical gentlemen give it as their opinion that the vessel 
would not get off. Captain Mitchell’s opinion is the strongest, as 
he says that he telegraphed to say there was no hope of getting . 
her off. 

Upon these facta the first question which arises is, whether 
the master was justified in selling the ship. In order to 
have a clear idea of the master’s powers, it is necessary to 
refer to one or two leading authorities on the subject. In 
Hunter v. Parker (7), Baron Parke remarked as follows :— 


(1) Ante, pp. 353—8856. (5) Ante, pp. 366, 366. 
(2) Ante, pp. 357, 358. (6) Ante, pp. 366, 367. 
(3) Ante, pp. 359, 360. (7) 7M, & W., 342, 


(4) Ante, pp. 368, 364. 
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“ The master has, by virtue of his employment, not merely 1871 
those powers which are necessary for the navigation of the ship #1? R. Co. 
and the conduct of the adventure to a safe termination, but also ots 
& power when such termination becomes hopeless, and no pros- Company. 
pect remains of bringing the vessel home, to do the best for all 
concerned, and therefore to dispose of her for their benefit.” 
The principal limitation, then, on the master’s power to sell the 
ship is, that it can only be exercised when she is reduced by the 
perils of the seas to such a condition as to make the further 
prosecution of the adventure to be entirely hopeless. It is 
not, however, necessary that the ship should be absolutely 
destroyed in order to justify a sale. In 1-Arnonld on Insurance, 
edition of 1848, page 191, the necessity under which the master 
should sell is thus stated :—* If by the perils of the sea a ship 
is reduced to such a condition that, although her timbers still 
hold together, yet the master, after making the utmost endea- 
vours within’ his power, and leaving no resource untried, is 
compelled to renounce all hope of repairing her so as to be enabled 
to bring her home, either from the physical impossibility of 
extricaxing her from the peril at all with the utmost exertion of 
force he can command, or from his inability by any means in his 
powér to find the necessary funds for the purpose, in such cases, if 
the’ danger is imminent and delay likely to prove destructive, the 

aster will be justified in selling the ship as she lies, although 
at the time of sale she may still retain the character of a ship (1).” 
The cases cited in support of this proposition are Robertson v. 
Clarke (2), Mount v. Harrison (3), and Hunter v. Parker (4). 
Having stated at length the master’s powers to sell a ship, and 
the circumstances of urgent necessity under which it should be 
exercised, I now. turn to the broad facts of this case to see 
whether or not every member of the propositions thus enunciated 
is made out in this case; and if I find that all the elements re- 
quired by the law to justify a sale by the master of a ship exist 
in the present case, it follows that this present sale was justi- 
fiable and passed the property in the ship to the purchaser. The 
broad and unmistakeable facts of this case are as follows :—A 


(1) Ed. of 1866, 841. (3) 4 Bing., 388. 
(2) 1 Bing., 445. (4) 7 M. & W., 342. 
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1871 vessel heavily laden with timber which either sinks in the water 
E.L R. Co or does not readily float, struck, during the south-western 
AuSTRALASIAN monsoon, on one of the most dangerous sands in the River 
Company. Hooghly, which is known to be one of the most capricious and 
treacherous of rivers; she heeled over at low tide so as almost 

to capsize, and she might at any moment capsize; and by the 

advice of the pilot the crew were put on shore, as it was unsafe 

for them to remain on board. During the height of the 
spring tides, very shortly after she struck, and before the sand 

round her grew 8 feet, one of the most powerful tugs on the 

river, the Cyclone, failed to move her, having made several 
attempts whilst the spring tides lasted, and on three consecutive 

days. It was believed by persons of great experience that the 

vessel could not live many days; that at any moment during the 

ebb tide she might tilt over or capsize, or she might sink at any 

time. It was a well-known fact that, three years before, the Aga 

Baker had struck on this very sand and disappeared in one tide. 

It appears to me that these facts, if not controverted, make out 

a case of urgent necessity within the terms of the prepositions 

above stated. The facts to which I have adverted prove that 

no prospect remained of bringing the vessel to her destination 5 

that having tried the best resources and the most powerful 
agency to extricate the vessel from her position, and it bàng 

found physically impossible to do so, the master was obliged 
renounce all hope of getting the vessel off, and consequently o 
repairing her; that the danger was imminent, and delay likely 

to prove destructive. I consider these conclusions legitimately 

and properly flow from the facts of this case. The reverse of 

these conclusions would, as it appears to me, be extravagant in the 
extreme ;—for instance, to assert that, whilst the, vessel was 

lying on the Rungafulla Sands during the south-western 
monsoon, she was not in imminent peril of perishing, would be 

to advance a conclusion which the most ordinary experience 

of the ravages of the Hooghly and of the frequent disasters 

that occur in that river would neither support nor justify. 

These facts, which lead to the conclusion that the sale was 
justifiable, are challenged on the ground that the vessel, notwith- 
standing the assertions and opinions of the nautical savants, 
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actually got off easily and readily, and not very much injured, 
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‘as it is alleged. If the ship got off easily and readily, either © 1 B Oo. 
through the medium of human agency or by means of ordinary AvsTRaLssiaN 


natural causes, these circumstances would have to be considered 
in forming an opinion on the question whether the sale was justi- 
fied; but, generally speaking, it may be laid down as the result 
of the cases, that in considering whether the sale was justified, 
we must mainly, if not exclusively, look to the state of the 
circumstances at the time of the sale. It has been laid down 
by Lord Tenterden in Robertson v. Caruthers (1), that “the 
question is not whether, by possibility, if a different conduct 
had been pursned by the master, the ship might not eventually 
have been saved; but whether, exercising the best discretion he 
could on the subjett-matter, he was not justified, without enter- 
ing into a nice nd minute calculation.” The same doctrine is 
stated with admirable clearness by Mr. Justice Story thus :— 
“In the case of the sale of the ship and cargo by the master, 
which can Gnly be justified by urgent necessity, if such necessity 
does apparéntly exist at the time and on the spot, I conceive that 
the master would be justified, although subsequent events show 
that a different course might have been attended with success” (2), 
Looking at the state of the circumstances at the time and spot, 
the¥e can hardly be a doubt that there existed an apparent urgent 
necessity which justified the sale by the master. The subsequent 

vent which occurred (that is, that the ship floated herself readily 
and easily), was due to an extraordinary natural cause,—namely, 
an extraordinary high and strong tide. The vessel was thus 
extricated from her desperate and forlorn situation in a manner 
which may be correctly characterised as marvellous, and which 
was really contrary to all experience. The fact of the vessel 
having got off under these circumstances may be left out of con- 
sideration in forming a correct opinion as to whether the master 
was justified in making a sale under an urgent necessity existing 
at the time and spot, because that fact cannot be fairly regarded 
as a circumstance throwing light on the master’s conduct. In 





(1) 2 Starkie, 572. (2) See Arnould on Marine Insur- 
ance, 8rd ed., 948; and The Forti- 
tude, cited 2 Phillips on Insurance, 315. 
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1871 testing the soundness of the judgment which pronounces upon 
E.L R.Co. a sale as the best course of conduct for all concerned, we must be 
Acar ALAstAx careful not to allow our minds to be prejudiced by subsequent 
Comraxy. events which were unforeseen, unexpected, and extraordinary in 
their nature; and we must resist the temptation “to be wise after 

the event,” which too often impels the human mind to an unsound 
decision, Ihave next to consider whether there was anything in 

the condition of the vessel after she got off which proves that 

she was not very much injured. On this head I have already 
observed at some length, and: it would be useless to repeat 

what I have said. The actual condition of the vessel when she 

was anchored is not proved by any evidence. The conclusions 

which I have formed on such evidence as exists, and which I have 
already stated, are that the vessel was injured considerably, that 
extensive repairs were required, and that when`ghe sailed out of 

the port of Calcutta she was in all probability unseaworthy. 
These conclusions, therefore, instead of detracting firqm or casting 

doubt on the facts on which the plaintiffs rely in justification 

of the sale, tend to demonstrate the soundness of 
expressed by Captain Handley, that even if it were po 

float the ship to a dock, the cost of repairs would am 

much more than the value of the ship after: the nec 
repairs, Captain Handley’s estimated costs of Ra, 20,000 to 25000 

for necessary repairs, and his opinion that after these repairs 

the vessel would not be worth more than 9,000 or 10,000 rupee 

are uncontradicted on the evidence in this case. Further, 
Captain Handley in cross-examination saya—-“ I believe an 

action is pending against me for refusing a certificate on 

this ship. Captain Millard is the plaintiff.” This implies 

that Captain Handley saw the ship after she had anchored at 
Armenian Ghaut and before she left the port of Calcutta. 

After this he is further cross-examined, and says, “I would not 

take her as a gift to sell her. After repairs such as I would give 

her she would then fetch Rs. 9,000 or 10,000, to break up. It 

would cost Rs. 20,000 or 25,000 to repair her. If Rs. 20,000 or 
25,000 had been expended, she would be worth Rs. 9,000 or 








10,000.” Captain Handley is apparently speaking of the ship- 


either as she then lay in the river in Calcutta or as she was before 


\ 
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1871 disputed his intelligence and his profound knowledge in nautical 
E.I R. Co. matters; they have endeavoured to show that Captain Handley 
Raa mistaken in the conclusions stated in his report, and they 
Company, contended that, owing to Captain Handley’s residence for the last 
20 years on shore, and to his advancing years, his nerves have be- 
come more sensitive, and his original hardy frame has lost some- 
thing of its daring and boldness, so that his evidence as to the 
actual state of danger must be received with some considerable 
reservation. On this latter subject I have already made my 
remarks. I consider -the position of the vessel as she lay 
in the Rungafulla Sands was` indubitably most perilous 
and hazardous; I have already shown that Captain Handley 
was only mistaken on one point,—namely, his belief. that 
the ship would not float. His belief in\all other matters 
contained in the report was not only not mistaken, but correct, 
unless we are to except his belief that the vosgel would sink 
as she lay on the sands. This can hardly be excepted : this 
belief appears to have been correct at that time, and!would have 
proved correct in all probability under ordinary cirq@umstances. 
An extraordinary circumstance emancipated the vessel 
helpless and dangerous position; and it can 


7% 








have taken into consideration an event which up to that 
had not occurred within the range of his experience. Having 
regard to the proved occurrences of the three previous day 
namely, the unsuccessful attempts on the part of the steamer 
Cyclone to tow the vessel off at the very height of the spring tides, 
it appears to me that Captain Handley’s belief that the vessel 
could not be got off, and would subside in the river, was reason- 
ably well-founded. The circumstances just adverted to also show 
. that Captain Handley had no reason to expect that endeavours 
which had failed at the height of one set of spring tides would 
succeed at the next, and consequently I consider he was justi- 
fied in his recommendation to sell without delay. If the sale 
were not recommended under the circumstances, the vessel would 
` have been simply left to perish, according to the views then 
entertained of her helpless and dangerous situation. In estimat- 
ing the value of Captain Handley’s evidence, the fact that he 
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is surveyor of several insurance offices should not be forgotten, 1871 
for, if the evidence he has given, and the opinion he has pronounc- E. L Cee 
ed, be accepted and acted on, it may be said that (unless AUSTRALARIAN 
Captain Handley really considers the present sale justifiable) he Cospany. 
would be creating a bad precedent against himself and his 
employers. On this ground, to some extent, Captain Handley’s 
evidence is against his interest. Regarding, therefore, Captain 
Handley’s evidence from this point of view, and also considering 
that he is a gentleman of long experience and ability, and that there 
exists no reason whatevef to impeach his credit or integrity, 
I unhesitatingly accept iis evidence as true, and throughout my 
judgment, I shall pfoceed on this assumption. One more 
remark, and I have fully considered every thing relating to this 
part of the case,/and that is, that Captain Reed saw the 
condition of the fyessel as she lay for a whole week down to the 
Sth May, dur ng which time she appeared to him in the 
same despergfte situation. Having regard to these views, I 
hold the s by the master of the ship was justifiable, and that 
it passed ghe property in the ship to the purchasers thereof. 

The Moxt question is, whether the sale of the cargo was jus- 
Now the power to sell the cargo depends on the same 
PIMA ple as 8 the power to sell the zn and, like it, can ne exer- 








cargo thus :—“ Though the master in the ordinary state of 
/ things isa stranger to the cargo, except for the purposes of 
‘ custody and conveyance, yet in cases of instaut and unfore- 

seen and unprovided necessity, his character of supercargo or 
agent is forced on him by the general policy of the law, unless the 
law can be supposed to mean that valuable property in his hands 
is to be left without protection or care. Suppose the case of a ship 
driven into port with a perishable cargo, or suppose the vessel 
unable to proceed, or to stand in need of repairs; what must be 
done? The master in such a case must exercise his judgment 
whethér it would be better to tranship the cargo if he has the 
means, or sell it; he is not bound to tranship; he may not have 


(1) 3 Rob. Adm. Rep., 240 ; see 257, 259. 
i 50 
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the means of transhipment ; but even if he has, he may act for 


E IL a Co. the best in deciding to sell. If he has not the means of tran- 
AUSTRALABTAN shipment; he is under an obligation to sell the cargo, unless it can 


INSURANCE 


Company. be said that he is under an obligation to let it perish.” 


In the case of Farnworth v. Hyde (1), an estimate having 
been made of the expenses which would be incurred in for- 
warding cargo, &c., from a disabled ship, showing that the 
amount of these expenses fell short of tho actual value of 
the cargo by £209, which, it was submitted, should be allowed 
for depreciation i In eae. the learned Judge at nist prius left the 











the cargocould have been practically carri 


sense to its destination,—thatis, whether the colgt of bringing the 


cargo, added to the amount of depreciation, wou 
appreciable profit. He left them to say whether it\{v8 right to 
sell the ship, and also whether it was right to se 
The jury found both questions in the affirmative. A 
was moved for, and the rule discharged. This case 
before the Exchequer Chamber, and the directions of law 
the jury were left untouched. The Exchequer Chamber detect- 
ed a mistake in the calculation of expenses to the extent, of 
£1,556 (being the value of the original freight), which should 
have been added to the expenses, and considered that the amoun 
of expenses thus reduced fell short of the value of the cargo by 
about 40 per cent., and hence they held there was no case of 
total loss which could be properly left to the jury. 

Keeping these authorities in mind, I have to consider whether 
the sale of the cargo by the master was justifiable. The vessel 
being in imminent danger, the cargo was also in imminent 
danger. It is, however, contended that there was a differ- 
ence between the situation of the vessel and the cargo; and 
it consisted in this, that, assuming that the vessel, as she lay 
before the sale, could not be extricated, the cargo might have 
been saved. The saving of the cargo in the present case sub- 


(1) 34 L. J., C., P., 207; S. C. on appeal, 36 L. J., O. P., 33. 
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stantially depended on the employment of one of two agencies: 1871 
first, by hiring a tug steamer by the day, and transferring to it #1 R Co. 
the cargo daily by means of the long boat. This operation, Averaataatas 
RAROE 
according to the evidence, could only be performed during half- Cosrany. 
flood, —i. e., for three hours a day. In thus removing the sleepers 
an additional amount of extra labor would be needed. Secondly, 
by engaging a number of cargo boats, and employing men on 
board to remove the cargo from the vessel on board the. cargo 
boats during the same threg hours per diem. 
The first of these megns of saving the cargo may be readily 
dismissed. The captain/of the ship states: “ With the long boat, 
and with all these m employed, and according to the state of 
the vessel and the snd, I think I could have discharged into the 
steamer 100 sleepérs per diem.” We have it in evidence that the 
daily hire of tugAteamers averages from Rs. 400 to 900 per diem ; 
Inf there would be some amount of risk attending a 
at anchor for many hours of the day close to the 
Rungafullf! Sands, I should say if a steamer were procurable, as 
to which fh ore may be some doubt, an estimated hire of Rs, 600 
per diend? would be very moderate. Consequently I may take it as 
tly proved by the evidence that the hire of a steamer 
WOU cost Rs. 500 per diem. One hundred sleepers per diem being 











We whole value of 100 sleepers is, at the rate of Rs. 5 a sleeper 

fact is admitted on both sides, Rs. 500. I therefore hold that 
the cargo, consisting of about 4,000 sleepers, could not have been 
practically carried in a mercantile sense ashore, much less to its 
destination, and that the sale of the cargo on this ground wag 
justifiable. 

"As to the removal of the cargo by cargo boats, this I hold on 
the evidence was not practicable, and in fact impossible, during 
the south-west monsoon. On this point Captain Handley’s 
-evidence is clear. He says a cargo boat would not live there 
(i.e. near the Rungafulla Sands) in the south-west monsoon. 
“I would not have attempted to remove the cargo at that 
time. Ihave had the greatest difficulty in sending cargo boats 
half that distance in that monsoon. They are very shy of 
going in that monsoon. It is more dangerous below Hooghly 
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1871 Point. I consider it would have been dangerous in that mon- 
E. LR.Co. goon for a cargo boat to go down. There was a very heavy 
AveTRALASTAN seg, in which no ordinary cargo boat would have lived. The 
Compaxx. gouth-west monsoon is very strong, even half way down to 
Hooghly Point. In twenty years I have never known cargo 

boats so far in the south-west monsoon.” Captain Handley also 

says: ‘In the Rungafulla, in the south-west monsoon, a cargo 

boat would not live. Loaded cargo-boats axe of all sizes. One to 

carry 600 logs would be worth Rs. 2,500.” This part of Captain 
Handley’s evidence is generally confiimed by Captain Dando, 

who has been in the habit of building gargo boats. Captain 

Dando says: “I have built cargo boats for Mackinnon, Mackenzie, 

& Co., &c, At the beginning of the south-wegt monsoon, if it was 

blowing hard from the south-west, I would no% send cargo boats 

down there. They are not constructed for the purpose. I think 

very few insurance offices would have taken the Ngsk-” He fur- 

ther says: “In the first place, boats could not be pr ured. Two 
respectable companies were applied to to my know@e?s® and 
refused to let their boats go down. Each cargo boat would in 
fair weather carry 100 sleepers.” With regard to the 
he says: “All I know is May is a most treacherous 





made to two of the principal owners of cargo boats, but without 
success; and, in fact, Mr. Mackinnon says as follows :—*“ I re-con3 
sulted before we had the cargo and ship put up forsale. I went Y 
to Fraser and Co., and the Calcatta Landing and Shipping Co., 
Ld.; for, as I am aware, they are the principal landing agents. 
That was before I gave directions for sale of the vessel and cargo.” 
The evidence thus detailed, if believed (and I fully believe. 
it), proves that cargo boats were not procurable for the purpose 
of saving the cargo; and that their employment, if procurable, 
would have been attended with risk and danger to life and pro- 
perty. The conclusion which this evidence produces is resisted 
by the defendants on Mr. Sutherland’s evidence. This gentle- 
man says he is the owner of cargo boats, that he was applied to 
by .a Mr. Compton (who and what he is the witness does not 
know) for cargo boats to send down to the Heimdahl, and he 
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consented to do so for something between Rs. 15 and Re. 25 a 181 
day. This witness, however, admits that when asked by * 12 © 
Captain Lowen, the manager of a cargo boat company, AUSTRALssIAN 
whether he was going to send boats to the Heimdahl, he gave ComPanr. 
Captain Lowen no information. This reticence Mr. Sutherland 

now attributes to a desire on his part to keep his own counsel, 

and not to divulge to Captain Lowen what he intended to do. 

This may be so, but I should have thought that if Mr. Suther- 

land realized in his own mind the danger to which he was about 

to subject valuable propetty, he would readily have entered into 
conversation with Captain Lowen, ‘and obtained his views on 

the subject. Mr. Sutherland values his cargo boats at Rs. 5,000 

or Rs. 6,000 each; X am therefore to believe that to earn some- 

thing like Rs. 309 or Rs. 400 on a cargo boat (assuming on the 

most liberal computation that each boat would be engaged for 

fifteen or twenffy days) Mr. Sutherland was disposed to risk his 

property of the value of twelve times the amount to be earned. 

say that if I believe this, I should regard Mr. 

’s consenting to send his boats down in the south- 









think it would be too much to expect Messrs. Mackinnon, 
ackenzie, & Co., to send to Messrs, Simpson & Co., when 
Captain Fraser’s boat company, one of long standing, had posi- 
tively refused to send down their boats. On the whole then, I 
do not consider Mr. Sutherland’s evidence of much value, and, 
if of any value, it does not displace the conclusion at which I 
have arrived, that it was impracticable to send down cargo boats 
at that time of the year to save the cargo at the great risk of 
life and property. 

These two agencies not being available for the purpose of 
saving the cargo, I should hold, and do hold, that the sale of 
the cargo was also justifiable, and under it the property in the 
cargo was transferred to the purchaser. Mr. Kennedy, for the 
respondent, contends that there were other means which might 
have been used to save the cargo, and suggests two other sets 
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of means: first, the employment of country boats; secondly, 
by means of rafting thesleepers, the rafts to be made out of the 
timber of the ship to be broken up for the purpose. I can find 
no suggestion on the cross-examination of the plaintiff’s wit- — 
nesses as to the possibility or otherwise of saving the cargo by 
country boats, except towards the close of the plaintiffs case, 
when two or three questions were put to Captain. Bowden on 
that subject. Captain Handley was examined so far back as 
the 3lst August 1870, and if the idea of saving by country 
boats was a feasible and proper one, [cannot understand why 
no question on that subject was put to him. I am disposed to 
believe that the notion of saving the cargo\by country boats has 
been ingeniously started by the pilot. He\probably knew the 
fact that two or.three country boats ha assisted Captain 
Mitchell, and he consequently thought that With this known 
fact, the theory of saving the cargo by country boats would 
have a sort of safe anchorage to support it 
this be, I proceed to consider the evidence on 
of saving the cargo by means of country boats. the first 
place, it readily occurs to my mind (that if I elieved, 
as I do, that ordinary cargo boata would not be safe at the 








| Rungafulla Sands at that season of the year) that country \boats 


would incur the greatest possible risk in being sent down there. 
Therefore, prima facie, the agency, of country boats to save tR° 
cargo seems most improbable and impracticable ; the use of thes 
boats, if the captain succeeded in loading them, would be 
extremely dubious; the risk to which the cargo would have been 
subject on board the wreck would not, as it appears to me, be 
lessened by the employment of this sort of agency for the 
purpose of saving the cargo. Now thie evidence as to the chance 
of obtaining the assistance of country boats is the following. 
The pilot, Captain Williams, says: ‘* There isa creek by the 
Semaphore; there were several large bhurs there; a bhur is a 
large up-country boat of 20 to 25 tons; they have high bows 
and sterns. There were two or three of them up a creek. 
There was one came off on two occasions with coolies to assist 
us, ` The first time they came to assist us and hoist the horses, 
and the second day they assisted us in throwing sleepers over- 
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board. They were alongside ; there was no difficulty in putting 1871 
sleepers into them. There were not many country boats about E. I. R. Co. 
there, about the small creek between Rungafalla Obelisk and Avsreninastan 
Semaphore at Diamond Harbour. Sometimes there are, and Company. 
sometimes not, I cannot say of my own knowledge.” (This 
statement is by a man constantly engaged in going up and down 

the river.) “ There was at least one to take twenty or twenty- 

five tons. I did advise the captain to apply for a large 
up-country flat. On the flood a cargo boat could have come 
alongside, but not on the ebb. The sleepers were rather heavy. 

We tried to discharge a few, but it was rather slow work.” 

Now this evidence of/ the pilot is not satisfactory. All that can 

be deduced from iffis that there were two or three up-country 

bhurs lying in a greek; as is usual, they had probably retired 

go say, until the north-east monsoon’ again set 

e other country boats the pilot says there were 

tis clear that the ordinary country boat would be 

ess for the purpose of loading sleepers thereon, and 

m. On this evidence I cannot say I am at all satis- 
country boats, scanty in number, were available for 

the pufrpose of saving the cargo, and though it may well be 

that the manjees on board these boats might be willing, when 

thef weather was perfectly fair, to venture out on the river, it is 

no means clear that they would have accepted any engage- 

ent other than one of a very temporary character. Captain 
Eastwood says there are always many country boats about the 

river, but he does not specify in which part of the river, nor 

does he assert that they would have been available for the 
purpose of saving the sleepers. This evidence, therefore, does not 

make out the contention of the defendants that the cargo could 

have been saved by country boats. It is further contended by 

Mr. Kennedy, that all speculation as to whether country boats 

could have saved the cargo is set at rest by the fact that country 

boats assisted Captain Mitchell at the scene of the apparent 

wreck at the Rungafulla Sands, and that in point of fact some 
,seventy-eight sleepsrs were removed from the vessel, as she lay ” 
on those sands, to Diamond Harbour by country boats. This 
contention requires some examination, Mr. Gomes, who hired 













to rest, if I ma 
In, and as to 
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1871 some country boats for Captain Mitchell, says that he got country 
E. oa Co. boats at Diamond Harbour, two, three, or four a day; each boat . 
ATUR could take twelve, thirteen, or fourteen sleepers ; the utmost they 
Company. could make would be two trips a day. Mr. Gomes does not say 
he despatched the boats to the Rungafulla Sands, nor does he say - 
how many sleepers were sent from there to Diamond Harbour. 
Mr. Gomes only says that seventy or eighty sleepers were deli- 
vered at Diamond Harbour.. He cannot say in how many 
boats. He says “ boats went every day and brought some.” 
Now, if this version is true, it appears clear that all seventy 
or eighty sleepers could not have ‘been sent from the 
Rungafulla Sands; and it further appkars most probable 
that no sleépers were sent from that place. As the vessel 
remained two or three days at Diamond Harbouky, and two or three 
boats wert every day, and brought away some, jt would follow 
that, if three boats made one trip during two dayd or two boats 
made one trip during three days, and each boat carXied thirteen 
sleepers, the precise number of seventy-sight sleepers, which 
number is alleged to have been saved, could have been 
this vessel at Diamond Harbour. Captain Mitchell 
after purchasing the ship and cargo, he went down the 
fulle Sands, and arrived there at 3 p.m. on the 13th. | He 
further says :— I rigged a whip. There were no boats alongayde 
then, but before dark thee were.” That was on the 13th May: 
' - “They went away when one or two bonts were loaded to Diamon 
Harbour. No doubt they discharged cargo.” Now what cargo 
- would two boats have discharged even if laden with sleepers? 
Each fourteen or twenty-eight sleepers at the utmost. Now, re- 
ferring to a former part of his evidence, it does not appear that he 
loaded the boats with sleepers on the first day,—namely, the 13th 
May. On the next day at 6 a.m. the vessel floated off; so if 
sleepers were sent ashore then, they must have been sent from 
the sands near Diamond Harbour, when the vessel struck the 
second time. Captain ‘Mitchell says that, “ when I got down 
(i. e., at 3 p.m. of the 13th May), there were country boats there 
- ready to help me.” (This is in contradiction with what he had 
stated that “ there were no boats alongside then, but before dark 
there were”). ‘I employed them. I mean I delivered sleepers 
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into them. They took them ashore.” This would show that 1871 
the sleepers were carried ‘ashore, but the next few sentences in ET R. Co. 
his evidence contradicts that. “ Three at first worked the first AusmeAcastan 
day. I relieved the ship of all the dead weight, and put the Cora. 
spars over the side. I made a raft of them. I can’t say 

what weight it would have carried. It was as broad as this 

table, a little longer. That was the first operation; the next 

was to get the sleepers from between decks to the upper deck.” 

Then the evidence apparently breaks off. Itis hardly possible 

he would have got up the sleepers to the upper deck to 

despatch any on the Ast day. This evidence therefore does 

not satisfy me that/even a few sleepers were sent from 

the Rungafulla Sønds to Diamond Harbour. Mr. Gomes’ 
evidence, howevey" tends to show that the sleepers must have 

come from the ip when lying on the sands at Diamend Har- 

bour, for hefmakes no distinction as to the places whence 

the sleepergf were taken from, and landed at, Diamond Har- 

bour; he akes the landing of the sleepers at Diamond Harbour 












ers, the seventy or Sahiy were landed under his 
ion at Diamond Harbour. If sleepers were carried ashore 


ch closer to the Rungafulla Sands than Diamond Harbour is. 
ssuming, however, that, with the assistance of Gomes, a 
Government official at Diamond Harbour, who may be supposed 
to exercise some influence on boatmen there, a few country boats 
were obtained, which in fine weather succeeded in getting off a 
few sleepers,it by no means follows, either that others could have 
procured country boats for the purpose, or that with the employ- 
ment of country boats there could exist such a chance of saving 
the bulk of the cargo from a vessel lying in imminent danger as to 
have rendered that course the best in the judgment of the cap- 
tain. Under the circumstances assumed, the question which the 
captain, representing all parties, would have to determine would 
be, whether it was more prudent to sell the cargo as it lay, and 
thus entitle the insurer to the benefit of salvage, which would 
represent the value of the cargo as sold, than to run the very 
great risk of either saving nothing at all, or at all events some- 
öl 
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1871 thing very trifling. The determination to sell may well be the 
ESL = Co. better course under such circumstances. ` Moreover, the zest 
AUSTRALASIAN with which a person in the position of Captain Mitchell, who 
Couraxy. purchased a wreck, pursued the object of his salvage, and the 
ae to which he exposed his own life, do not, in my opinion, 
furnish a rule of conduct which a prudent owner uninsured would 

be at all likely, or is required, to adopt. 

As to the remaining contention of Mr. Kennedy, that the vessel 
should have been broken up, and mado into rafts to float the sleep- 
ers, I must observe his theory as propounded to the Court was not 
ver “¥ intelligible, and certainly not well conceived, or put forward 
in‘a digested form. Mr. Kennedy refers to, the case of Currie v. 
The Bombay Native Assurance Company (1), nod argues from some 
observations in that case that it was the duty ofthe master to have 
broken up the ship, and to have made rafts withSghe timber, and 
floated the sleepers to a place of safety. It appears Ño me that that 
case does not support Mr. Kennedy’s contention. In 
Privy Council in substance remarked that the master bad been 
very partial in his duties; he had sacrificed the interests of the 
cargo to the interests of the ship, which was a wreck, in not 
cutting open the decks, and thereby getting out the carp. It 
appears to me that, if the ship were broken up (independenfWly of 
the impossibility of doing so, having regard to the protectionk of 
the cargo), the master would have been sacrificing the intere 
of the ship to those of the cargo, and thus acting in the teeth o 
the proposition laid down by the Privy Council. Supposing, 
however, the ship was to be broken up, the question remains, 
which part of the ship? The sides of the ship could clearly not 
be broken up; all that could be broken up would be only part of 
the deck of the vessel. Of what precise utility this would have 
been in saving the bulk of the cargo is not shown, and what 
number of rafts, and of what dimensions they would have been 
made, is not attempted even to be suggested. Captain Dando 
was cross-examined by the counsel of the defendants as to saving 
the cargo by rafts, and he says as follows :— 

“YT did think of the possibility of rafting, I have seen 













(1) 8 Moore’s P. O., 62, 
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some of the iron wood. The specific gravity is considerable. 1871 
I have seen some of it 9-10ths of the specific gravity of water. E. I.R. Co. 
They are lighter than water when dry. At first they would float AUSTRALAGTAN 
very deep. I have my doubts whether they would have floated Cae. 
as a raft, When they get wet it makes a considerable difference. 
I did consider the possibility of rafting and using casks and spars. 
The only way you could use the’ ship’s timbers is by plucking 
her to pieces, It is questionable whether she would sell well 
under these circumstances. / She sold for a very low price. It 
would require a number of persons to break up the ship into 
rafts. Coolies would have taken long about it. It is a most 
extraordinary idea, I Wave been long at sea, and never heard such 
an idea broached béfore.” The matter of the rafting is not 
further pursued, ad no substantive case is made in respect of it 
by the evidence Adduced on behalf of the defendants. I think, 
therefore, wi Captain Dando’s evidence, I may dismiss the 
possibility rafting the timbers of the vessel as a meane of 
saving th cargo. Moreover, it must -not be forgotten, that 
the defomtes of the defendants, which is put forward in a 
pai o$ Messrs. Mackillop, Stewart, and Co., is as follows :— 
We gonsider the sale of the vessel and cargo unjustifiable. 
No oris appear to have been made to save either or any 
ion of either.” What was then deemed to amount to no 
eiforts is now converted into the argument that, although some 
fforts were made, the ingenious device of floating the sleepers 
J on rafts to be made from the timbers of the vessel had not been 
resorted to. The defence, as appearing-in the written statement, 
was to the effect that no notice of abandonment was given, and 
no effort had been made to save ship or cargo. That defence, 
which insisted on the plaintiffs proving their case, expanded itself 
some time after the examination of the principal witness, Captain 
Handley, to whom no question either as to the employment of 
country boats or as to rafting was put. In fact, the case of the 
defendant acquired fresh vigour and dimensions as it proceeded, 
and it realises the idea of 












“ Mobilitate viget, viresque acquirit eundo, 
Parva metu primo, mox sese attollit in auras, &c.” 
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On the whole, then, I consider the sale of the cargo was 


pee Co. justifiable, and this conclusion is fully borne out by Captain 
Avsrratasax Mitchells. letter of the 7th May, written before the sale of the 
oR 


INSURAN 
COMPANY. 


ship and cargo, which contained the following passage:— 
“I do not think the sleepers would realise the expense of 
recovering and delivering in town.” Captain Mitchell is put 
forward by the defendants as a--witness of truth, and I may 
therefore fairly act upon his estimate and views expressed at a 
time when, as it appears to me, he\had no interest to pervert 
the truth. ; 

Having held that the sale of the vesdel and cargo was justifi- 
able, and that by such sale the vessel andweargo was transferred 
to the purchasers, it follows that both the vigssel and cargo were 
totally lost to their respective owners, and Spat the plaintiffs, 
the owners of ‘the cargo, ought to be entitlAg to recover the 
full value of the insurance effected on the cargo fom the under- 
writers. It is, however, insisted by the defend ts that the 
plaintiff has lost all claim in respect of his total Qos by not 
giving notice of abandonment, previous to the sale of MU° cargo, 
to the underwriters, or rather to their agents in Caleuytt. It 
thus becomes necessary to examine a few cases, and {0 see 
whether the present loss should be considered a cons 
total loss, to be converted into an absolute total loss by notice 
of abandonment. 

The utility of æ notice of abandonment is well describe 
by Mr. Anould in his work on Insurance (edition of 1848), 
2nd volume, page 997: “ To all indeed who are engaged in 
commercial speculation it is of the last importance to have a 
ready and quick command over their capital, so as to be enabled 
at once to withdraw it from an adventure likely to be losing, 
and invest it in another which promises to be lucrative.” Sup- 
pose, then, a merchant or shipowner to have received informa- 
tion of some marine casualty, such as capture or stranding, 
which renders the total loss of his property highly probable, 
but not absolutely certain. What is he to do under these 
circumstances? To have his funds locked up during the whole 
time he is waiting the ultimate issue of the accident would be 
almost as disastrous as the absolute loss of his property ; in 












` the cargo if the owner thereof is satisfied that the cost of saving 
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necessary. ‘To take a case which might occur in the river 
Hooghly. Suppose a river steamer laden with cargo in the 
course of her voyage up-country during the cold weather strikes 
on a bank, and remains firmly embedded there without receiv- 
ing any material damage, and suppose that the steamer and 
cargo are both insured against the perils of the river. ‘Until 
the rains set in (six months afterwards), there would be no 
chance or hope to extricate the vessel from her situation, and 
then it is not improbable she may either float off by herself, or 
be towed into deep water. In this e, would the insured 
owner be bound to wait for the eventual\ result, which may or 
may not be favorable? The law seems to not; he may treat, 
the loss to him as a constructive total loss, d give notice.of 
abandonment to the insurers to enable them tw do their best to 
get the vessel off. The vessel not being in immi ent peril (bat 
high and dry) and not having suffered any materia injury, 18 
apprehended the master could not sell her of his o authority, 
and consequently until the following rains it would not be oe 
whether she would be totally lost or not. If after havis 8!¥° 
notice of abandonment, but before the vessel is extricatled, the 
assured sues the underwriters as for a total loss, I app 
the insurer, having had the opportunity of getting the vessel off, 
and having failed, will have no defence to such a suit. Si 
larly in the case supposed, there may be a constructive loss 









the cargo and the extra expense of the transit would come to more 
than the cargo is worth, and he would then be entitled to treat the 
loss as a constructive total loss, and to give notice of abandon- 
ment. On this notice reaching the insurers, they would be in 
a position to see whether they should accept the abandonment 
or not. If they accepted the abandonment, they might ‘adopt 
measures for realising the value of the cargo to some extent, or 
if they did not accept the abandonment, they might save the 
cargo and restore the same to the owner at its port of destin- 
ation, From the very nature of cases similar to the one sup- 
posed, a notice of abandonment becomes essential and necessary, 


. it acquires a utility and significance. But where there is im- 


minent danger impending, and. the master is unable to save 
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the ship or carry the cargo practically in a mercantile sense to 1871 
its port of destination, so that the sale of ship and cargo becomes E L R. Co. 
absolutely necessary as the best course to be pursued for the selene en 
benefit of all concerned, and is actually resorted to, then by the Couraxy. 
operation of such sale the property in the ship and cargo are 

divested from the original owners, and the ship and cargo are 

totally and absolutely lost to their respective owners. This 

being so under the assurance, which is a contract of indemnity, 

the assured are entitled to recover for a total loss, without any 

previous notice of abandonment, as in such a case a notice of 
abandonment would be;superfluous and useless, and would serve 

no practical purpose, r contribute to any benefit as regards the 

insurers. However/to pursue the inquiry as to the necessity of 

giving notice of alfandonment, I shall refer to a few more cases. 










expenses of 
her value 


etting ber off and repairing her would exceed 
hen repaired, the captain sold her; and it was 
held that #the assured might recover for a total loss without 


he leading case on the subject of insurance, the follow- 
observations are made by Lord Abinger with reference 
cargo which is imperishable:—* If, though imperishable, 
they are in the hands of strangers not under the control of 
the assured; if by any circumstances over which he has no 
control they can never or within no assignable period of time 
be brought’ to their original destination; in any of these cases 
the circumstanees of their existing in specie at that forced termi- 
nation of the risk is of no importance. The loss is in its nature 
total to him who has no hopes of recovering his goods, whether 
his inability arises from their annihilation, or from any other 
insuperable obstacle.” Further on in the judgment, in reference 
to the subject of notice of abandonment, the following observations 
occur :—*' But there are intermediate cases; there may be a 
capture which, though primd facie a total loss, may be followed 


(1) 2B. & O., 691. (2) 3 Bing. N. O., 266; see 279, 286. 
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by a recapture, which would re-vest the property in the ns- 
sured. There may be a forcible detention which may speedily 
terminate, or may last so long as to end in the impossibility of ~ 
bringing the ship or the goods to their destination. In all these 
or any similar cases, if a prudent man not insured would decline ` 
any further expense in prosecuting an adventure, the termina- 
tion of which will probably never be successfully accomplished, - 
a party insured may, for .his own benefit, as well as that of the - 
underwriters, treat the case as one of total loss, and demand 

the full sum insured. But if he clects to do this, as the thing 

insured, or a portion of it, exists and is wested in him, the very 

principle of the indemnity requires that he ‘should make a cession — 
of all his right to the recovery of it, anù that too within a 

reasonable time after he receives the intelligerkee of the accident, 

that the underwriter may be entitled to all th benefit of what 

may be still of any value, and that he may, if h\e pleases, take 

measures at his own cost for ‘realising or increasmyg that value. 

In all these cases, not only the thing assured, oy part Of it, ib 
supposed to exist in.specie, but there is a possibility however 
remote, of its arriving at its destination, or at least of Qits value 
being in some way affected by the measures that may bẹ adopt- 
ed for the recovery or preservation of it. If the assured 
the chance of any advantage that may result to him be 
the value insured, he is at liberty to do so; but then he must ofp 
abide the risk of the arrival of the thing insured in such a stat 
as to entitle him to no more than a partial loss. If in the event 
the loss should become absolute, the underwriter is not the less 
liable upon his contract, because the insured has used his own exer- 
tions to preserve the thing insured, or has postponed his claim till 
that event of a total loss has become certain which was uncertain 
before.” Still further in the judgment there are the following 
remarks (1):—‘ In fact, when such a sale takes place, and in the 
opinion of the jury is justified by necessity and a due regard to 
the interests of all parties, it is made for the benefit of the party 
who is to sustain the loss; and if there be an insurance, the 
net amount of the sale, after deducting the charges, becomes 
money had and received to the use of the underwriter, on 













(1) 3 Bing. N. C., 288. 
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payment by him of the total loss.” In Farnworth v. Hi yde (1), 187 
~ in which. the circumstances were singularly parallel to the E.I. R. Co. 
+ facts of the present case, the subject of the notice of aban- AvsrRALASTAN 
donment is thus treated: “But no such notice was given, Gane 
. and we are therefore to say what is the legal effect of this sale 
‘.. 80 found by the jury to have been right and necessary. We 
: , answer, that such sale super vening on the existing state of things 
7 was.an actual total loss. A pight sale passes the property ; and 
when the property is passefl from the assured by reason and in 
consequence of a peril inspired against, the cargo is actually lost 
to him as much as if it were destroyed. We are aware that the 
interest of the underwriter may at times be sacrificed by a 
sale where the ship o cargo might have been saved wholly or 
partially if notice off abandonment had been given; but we are 
also aware that if right sale, such as was here proved, is not 
held to be an agfiual total loss, it would be for the interest of 
the assured, ` Were a notice of abandonment would make a con- 
- loss, to give a notice of abandonment, and leave 
cargo. to perish unsold; and so the benefit of salvage 
from a Bf} would be lost by reason of the delay required for 
pra abandonment ; it must rest with the tribunal that hae 
o 










g; and the sale by the master ought not to Te found right 
valid, unless it was the best that could be done for the interest 
f those concerned, with reference to all the circumstances, in- 
cluding the time and manner of sale, and so in a mercantile sense 
necessary.” This decision then proceeds to show that the case 
then under consideration was expressly included inthe doctrine 
laid down in Rouz v. Salvador (2). In Knight v. Faith (3), it 
was held that, under the circumstances of that case, the sale by 
the master did not, nor did the other facts, constitute an actual 
total loss; and that if there was a constructive total loss, which 
would have entitled the assured to abandon, they could not recover 
for such loss, not having given notice of abandonment. Lord 
Campbell in his judgment says: “ The plaintiff's counsel then 


(1) 34 L. J. C., 207; see 210. ` (3) 15 A. & E, 649; see 656 


(2) 1 Bing. N. C., 266. 657, 658, 663. 
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1871 relied upon the sale of the ship by the master. Whether notice 
E. LR. Co of abandonment may be dispensed with where there has lawfully 
AvarnaLasax been a sale.by the master, we are not now called upon to decide. 
Company. Where she is reduced to a mere wreck, the solution of this question 
may be clear enough, Where she still retains her character of a 
ship, it may be attended with difficulty ; but here we are of opinion 
that, as against the insurers, thessale is not shown to be lawful. It 
-must be borne in mind that she remained in the character, of a 
ship capable of being repaired, if there had been the means of 

repairing her at Santa Cruz; and the she might have been sent, 
to other places where she might have b&gn repaired, although not 
prudently, &c. We have here, then, the case of a ship rendered 
unnavigable by the perils insured against, d ad capable of being re- 
paired in the harbour into which she was carrged; but still retaining 
_her character as a ship without the title of the sured, the original 
owners being properly transferred to a purcmaser. This, we 
think, is not an actual total loss, and if a construsgtive total loss, 
the insurers can ‘only be rendered liable for the su insured by 









illusory claim to.the £72-10 after defraying the expenses of yale. 
There is reason to apprehend that ‘great frauds are committed 
in distant parts under pretence that slips have received ak 
injury which renders it imprudent to repair them; and such 
frauds would be facilitated if the owners were not required to 
make any communication to the insurer till they come upon him 
peremptorily to demand payment of the full sum subscribed in the 
policy. For these reasons we think that the verdiot in this case 
cannot stand as for a total loss.” Now the principles enunciated 
in this case are entirely consistent with those which were laid down 
‘in Farnworth v. Hyde (1), and it appears they are in accordance 
with the principles in the latter case, In Fleming v. Smith (2), 
it was held that notice of abandonment is necessary to convert 
a constructive into a total loss, and that where a prudent owner 


i 


(1) 34 L. J., O. P., 208. (2) 1 H. L. C., 618; see 534. 
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uninsured would have sold, the case amounts to one of actual 1871 
total loss.> The circumstances of that case were very peculiar, E. I R. Co 
The ship encountered bad weather in the Indian seas, and put AUSTRALASIAN 
into the Mauritius in May 1842. Some communication took place usu 
‘as to the necessity of making extghsive repairs and borrowing 
money on bottomry for that purpose between 18th May and 
December 1842, Ultimately he vessel returned to England 

on the 27th March 1843. / She was at first taken posses- 

sion of by the agents of/the owners. On the 30th March 

the SAGES abandoned the underwriters. Lord Campbell 

in his judgment says: “ & constructive total lossis a good ground 

for abandonment, but ifn deciding on the circumstances which 
constitute a constructifye total loss, which is as good a term as a 
contingent total losgf’ the reasons which govern the conduct of 

P rudentuninsar ed #vnere mustbe considered. Ifa prudent person 
uninsured would fot have repaired the vessel, but would have sold 

it to be broken p, that amounts to a total loss.” Then his Lordship 
prqoeets to ow that, in this case, notice of abandonment should 
have been given in the month of November 1842, and that in 
ct the assured had elected to treat the loss as a partial 
Stringer v. The English and Scottish Marine Insurance 
any (1), Baron Martin makes the following remarks: 
o object of the insurance being that the goods should arrive 
der the control and in the possession of the assured at the 
‘port of discharge, when they were once. captured. or taken 

by any means mentioned in the policy by a person hostile to the 
/ owner, he would have a right to abandon them; and upon that 
capture he would have a clear right to declare his intention, or 
rather his wish, that the goods should be considered as lost to 

him, and that the underwriters should be responsible to him for 

the agreed value on the policy. But it was quite competent 

to him not to take that course, because assuming the goods were 
insured under their value, he might expect that in a short time the 
goods would be returned to him, and that it was more for his 
interest to retain his ownership in the goods with the expectation 

of being able to take them to the port of discharge, and to sell 


















(1) 5 L. R., Q. B., 599; see 605, 606. - 
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1871 them there at a large profit; and he had a right to follow that 
E.l. R. Co. course, and he did follow it, and for the purpose of my judgment 
AusreaLastan I assume that he stated to an underwriter applying to him to 
Company. abandon the goods that ha would not abandon them, for he 
thought he had a better chanee by remaining the holder of the 

goods; and therefore at this timed there was no right to recover 

as for what is called a total loss, IMs unfortunate that that term is 

used; a total loss in one sense ‘nseans where goods go to the 

bottom of the sea, or where the geods are burnt or utterly 
destroyed; in another sense a total loss Means that the man who 

owns the goods is deprived of them in s&™° AT ae other, and a 

great part of the argument turns upon tẹ® distinction between 


these two species of losses. ‘The goods in that case having been 





and er and were absolutely taken away from him; and 
my judgment, after that event took place, the word abandon- 
ment, in the sense in which I have used the word with regard 
to what took place anterior to this, does not apply at all.” 

I do not think it necessary to examine the cases further on 
this subject. The cases from which I have quoted at length 
clearly establish the following propositions :— 

lsti—That the insured, in cases in which he would, on 
receiving intelligence of a disaster, be entitled to give notice of 
abandonment, and to treat his property as a constructive total 
loss before the eventual result is known, is not bound to do go; 
he may prefer to take his chance of the recovery of his property, 
especially when itis not fully insured. 2ndly.—If he takes his 
chance, and does not abandon, he is not the less entitled to 
recover on the happening of ‘the result, which makes the subject 
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insured a total loss. 3rd/y.—Total loss occurs as much when 1871 
the property insured goes to the bottom of the sea, as when it EI me 
is in such a condition and plight that the assured has no means Avsrrarasrax 
of recovering it, his inability arising from some insuperable cour 
obstacle. 4thly.—That a justifiable sale by the master, on the 

ground of urgent necessity, of the thing insured, which divests 

the original insured owner of his property, causes a total loss to 

him. ihly. —That in case of constructive total loss only, 6 

notice of abandonment is required, and that where the assured, 

on receiving full informatigh of a disaster to property insured, 

caused by the perils of Ahe sea, does not give due notice of 
abandonment, he is not £ntitled to recover as and for a total loss, 

if by reason of that di aster and the subsequent events connected 

with it, his propertyMbecame so deteriorated in value as not to 

have been worth saving or bringing to the port of destination, 

or if by reason an unjustifiable sale by the master he is not 

a total loss from the insurers, 

e circumstances, and specially haying regard to the 

id down in Farnworth v. Hyde (1), I consider notice of 














on of the ship and cargo at or before the amie of the sale thereof, 
Wind there is no evidence in the case to show that the plaintiffs 
had such knowledge. Mr. Conroy, the chief storekeeper, was 
j called as a witness by the defendants, but he was not examined 

as to whether he or the Railway Company had any knowledge 
"of the state of the ship and cargo at or before the sale of 
the master. It was held in ddel v. Potts (2) that, if the 
assured is not proved to have had intelligence of the loss until 
there is nothing left to abandon, no defence founded on his not 
having given notice of abandonment at all, or in due time, can 
be a bar to his claim for a total loss. In this case all that is 
known is that the plaintiffs made a claim for total loss after the 
sale, after there was nothing left to abandon, and it is not proved 
that they had notice of the disaster or of the loss at any time 


(1) 4 L. J., d. P., 207; 8. C. on (2) 3 Esp, 242, 
appeal, 36 L. J.s 0. P., 33. 
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1871 before the sale so that, according to the case last cited, the want 
ELR Co of notice of abandonment cannot be insisted on as a defence to 
Avsrnarastax this action., Assuming, however, that notice of abandonment 
Couraxy. had been given to Messrs, Mackillop, Stewart, and Co., it 1s not 
probable they would have interfered with the sale, as they had 

not been advised of this particular policy. I believe the notice 

of abandonment would have bedn of no practical utility owing 

to the laches of the defendants in not having advised this policy, 

and I therefore consider it unjust tht such a defence as the want 

of the notice of abandonment unde% the circumstances of this 

case should be allowed to prevail, Fu ‘ther, I do not consider 

that in this case a mere formal protecion should be thrown 

round a body of underwriters who did no deem it worth their 

while to protect themselves by duly appris¥2S their agents in 

Calcutta of this policy and of the subject-mat 

_ It is further argued on behalf of the defendapts, and held by 

. , the Court below, that if the master sold without 
plaintifs as owners of the cargo, the sale was wrong 

no property. In one case in the United States it w 













foreign coast, but it has been decided by Mr. Justice Sto 
in case of urgent necessity the master has a right to sell the 
as well on a home as on a foreign shore, and whether the own&t’s 
residence be near or at a distance. See 1 Arnould on Insurance 
8rd edition, page 344. The same rule must apply to cargo. 
In Fleming v. Smith (1), Lord Campbell says: “It is not neces- 
sary to give any opinion as to the general .power of the 
master under such circumstances as exist in this case, but I 
must hear a great deal of argument before I determine that, 
where he-acts bond fide for the advantage of the owners, 
he has not authority by so doing to bind them.” In the present 
case the bona fides of the captain is not disputed. The master 
is clearly the agent for the owner in a case of necessity, and I 
apprehend his power to sell arises from urgent necessity, and 
not from any consent, express or implied, on part of the owner. 
The greatest possible inconvenience would arise if the master 


- 


(1) 1 H. L. C., 573; see 536. 
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could not sell cargo under urgent necessity without consulting 1871 
the owner of the cargo. Bills of lading are in fact negotiable EI R. Co. 
instruments, and it would be difficult for the master at a moment AUSTRALASIAN 
of urgency to find out in whose hands the bills of lading are, or Gua. 
who are the owners of the cargo, or any portion thereof; and 
further, even if the master were fo know who are the respective 
owners of a mixed cargo, ang it became necessary to sell the 

cargo as a whole, I apprehend the veto of any particular owner 

would be of no consequencef Further, in this case it does not 
appear that the master ew, in fact I think he did not know, 

that the plaintiffs were ognsignees of the cargo, the bills of lad- 

ing having been blan endorsed, and consequently the sale of 

the cargo, if made Without the knowledge or consent of the 
owners, and before the termination of the voyage, if otherwise 
J ustifiable, would learly be a lawful sale. I do not therefore 

think there. is ty foroe in this objection. It is further argued 

that, from the Fircumstances of the case, it muat be presumed that 
sold with the full knowledge of the plaintiffs, and 
were 80, the sale stands on the same footing as if it 
a sale by the owners themselves, and that it is a mere 
fallacy Aio ‘say that the plaintiffs have been deprived of their 
‘ty by a sale which must be treated as their own act, 
position is not correct according to the authorities. The 
estion raised is thus disposed of by Mr. Arnould in Volume 2, 
rd edition, page 948. “ Itfurther appears from the authorities 

that, as between the assured and the underwriter, if the sale were 
‘otherwise justifiable, it makes no difference whether it were 
conducted by the master alone, where the assured has no agent, 

or by the master with the sanction and attendance of one of the 
partners, who is agent for the rest (see Idle v. Royal Exchange 
Assurance Co. (1)) or even by the assured himself, who is both 
master and owner, and also plaintiff in the action.” (See Green 

v. Royal Exchange Assurance Co. (2.)) “Qn the broad ground,” 

says Chief J ustice Dallas, “of a power to act on a sudden emer- 
gency, to save as much as could bé saved from impending ruin, 
whether it be the owner or captain, will make no difference if 













(1) 3 Moore, 116; 8 Taunt., 745. (2) 1 Marsh., 447; 6 Taunt., 68, 
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1871 the circumstances justified the selling, and the sale was honestly 

E. L RCo. and fairly conducted.” 
ap oie pone It has also been contended in the course of the argument by 
Company. the respondent’s counsel, that if any portion of the cargo had 
been saved, the plaintiffs could have claimed nothing under the 
present policy. I think the risk is one of total loss in respect of 
the perils of the sea enumerate Ain the policy, but under the 
condition or memorandum of the pdlicy an average logs is payable 
in case of stranding. 

In forming my opinion in this case I have kept in mind the 

_ very valuable observations of Lord Mansfield in Hamilton hi 
Mendes (1), and I have endeavoured 40 subject my views to 
them. ‘These observations are as follows: 
ations and property ~of- merchants ought 
subtleties and niceties, but upon rules easily 
retained, because they are the dictates of co 
from the truth of the case.” 

I cannot close this judgment without expressin 
obligation to Mr. Graham for his lucid and able arg 
has materially assisted me in forming my opinion. 
whole, I am of opinion that the judgment of the Cour 
should be reversed, and that the plaintiffs’ suit should be de 
















below 
eed, 


PHEAR, J.—This appeal was, in the first instance, argued We- 
fore Mr. Justice Paul and myself, and afterwards, at our request,” 
with the consent of the parties, it was re-argued ‘before Mr. 
Justice Macpherson, Mr. Justice Paul, and myself. It is unfor- 
tunate that, in a case of so much importance as this undoubtedly 

_ is, we have been unable, even after this double argument, to 
arrive at unanimity of opinion. The judgment which I am 

_ about to read is concurred in by Mr. Justice Macpherson; and it 

' will consequently be the judgment of the Court. I regret that 
it must go forth wanting that’ additional weight which would 
have attached to it if it had also met with the concurrence of so . 
experienced a practical lawyer as Mr. Justice Paul. 

The plaintiffs sue the defendants on a valued policy of marine 
insurance as for a total loss of the goods insured, caused by 
the perils insured against. l 

(1) 2 Burrows, 1198 ; see 1214, 
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The goods in question were sleepers shipped on board the 1871 
Heimdahl at Géographe Bay, Australia, and consigned to the E.I. R. Co. 
plaintiffs at Calcutta. The governing term of the policy is ex- AUSTRALASIAN 
pressed in these words :— Ce 

The said ship, &c., goods and merchandize, &o., for so much 
as concerns the assured, by agreement between the assured and 
the said company in this policyare and shall be rated as followa,— 
that is to say, upon sleepers valued at £2,230-10. Amount 
covered by this policy not £o exceed four thousand pounds ster- 
ling, warranted free from/all risks, except total loss only.” 

The goods were noten fact totally lost by the perils insured 
against, inasmuch as Ahe greater portion of them were in the 
end safely brought in the ship itself to their destination, and 
int® the hands of the plaintiffs, But in her way 
the ship grounded on a shoal, and remained 
e days in such a condition of apparent peril, 
that the mast, thought it expedient, having regard to the in- 
concerned, to sell her and her cargo. Accordingly 
cargo were sold, as they stood, by public auction; and 
ter this- sale that the ship got off the sand, and with 
of her cargo on board came up the river to Calcutta. 
laintiffs contend that the sale, bond fide made under the 
GPimstances which occurred, and which I shall presently be 
odliged to inquire into a little in detail, constituted such a con- 
tructive total loss to the insured as to be covered by the policy 
; according to its proper legal construction. 

X I do not myself feel that there is any doubt as to the state of 
' the law, so far as it bears upon the material issues in this suit. 
It has long enough been settled that total loss, within the meaning 
of a policy of this kind, comprehends not only actual loss of 
the whole subject insured, or destruction of its specific character 
or utility, but also any other forced termination of the assured’s 
venture by compulsion of the perils insured against, even though 
at the time of such termination the subject Insured, or some 
portion of it, exists in specie, and has a merchantable value. In 
most cases, when termination of the risk by an event whick 
does not effect a destruction of the subject insured is allowed to 


count as total loss, it becomes the duty of the matter, on the 
53 
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occurrence of that termination, in the interest of all concerned, 
to realise as much as possible by sale or otherwise. But it is 
important always (in the present case specially so) to bear in 
mind that the duty of the master so to realise does not spring 
up until his functions as agent of the carrier have been put an 
end to by the forced termination\of the venture. 

iew, we are led at once to the 
of this case, as it presents - 













By keeping this principle in 
one issue of fact upon which the fa 
itself to me, turns, namely,— 


Was it, reasonably speaking, possi le, at the time.when the 
sleepers were sold, for the master to co tinue the venture, and 
in some mode to convey the goods to eir destination, viZ., 
Calcutta? 


Tt lies upon the plaintiffs to prove the neg 
not for the defendants to prove the affirmative. 


The learned counsel for the plaintiffs, as I have ready men- 
tioned, have put their casein a somewhat different 
say that the master was justified by the urgency o 
insured against in making the sale, and that consequent] 
was effective to deprive the insured of his property, and so to 
cause him loss of goods in specie. It is probable that $o the 
present matter the plaintiffs’ case under either form would\ne- 
cessitate the discussion of the same facts, and depend upon the 
same ultimate considerations, so that it would perhaps at firs 
sight seem a thing of small consequence which was taken as 
the starting point in this inquiry. But I think nevertheless 
that we ought to avoid the latter, because I consider it inaccu- 
rate, and believe it to suggest an analogy which does not really 
subsist, or at least is not complete in all its aspects, namely, an 
analogy between a sale of goods made by the master to meet an 
urgent necessity of the ship pending the venture, and a gale 
euch ag that now in question, made by him on the termination 
of the venture by the perils of the sea. The one works a true 
loss to the owner of the goods, for which he may or may not be 
entitled to claim reimbursement; the other is, pro tanto, an act 
of salyage, which will enure to the benefit of the owner of the 
goods or the insurers, as the case may be. 


the sale 


la 
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It was urged in argument before us that a valid sale of the goods 1871 
by the master put them as completely out of the control of the EL bie 
owner as if they were destroyed or captured, and therefore must AUSTRALASIAN 
(as those causes would) effect a total loss within the meaning of Comey, 
the policy. But the sequence of this reasoning appears to 
me open to objections. If the circumstances which occurred 
were such as to enable the mastér to effect a valid sale of the 
goods, this must have been because they were such as to confer 
upon him a power of sale,— . €., authority as agent of the owner 
for this purpose; but whe would be the owner at this time? 

Why, of course, the insu d, becar e there had been no abandon- 
mienk followed by accePuhnce, and nothing happened to divest the 
insured of his prope ; and this power of sale is not a right 
bestowed by the ex; fency of the case upon a person other than 
the owner for the Penefit of third persons; itis simply a power of 
sale confided to fhe master for the purpose of realising as much 
as possible forfthe owner. It would arise, if at all, in precisely 
the same way # whether the owner were insured or not. Then, 
surely, a sag, by or on behalf of the insured could not make that 
ch was not otherwise a loss. We must thus go back 
cumstances themselves, not so much for the purpose of 












as aginst the owner, as for the purpose of ascertaining whether 
amounted to a termination of the venture insured. The 
two tests are, no doubt, as I have already admitted, generally 
equivalent; but nevertheless they may not be precisely the 
/same in all cases, and ought not to be confounded with each 
/ other. Doubtless we frequently find the phrase “loss by sale” 
in the leading English authorities in speaking of a loss which is 
attributed to perils of the sea, but those authorities at the same 
time abundantly show that the criterion of total loss must be 
looked for in the occurrences which precede the sale. Optima 
fides on the part of the master in selling will not effect a loss, 
unless the venture has been practically terminated. Thus in 
Rouz v, Salvador (1), Lord Abinger says:— 

“The underwriter engages that the object of the assurance 


(1) 3 Bing., N. C., 266; see 285, 286. 
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1871 shall arrive in safety at its destined termination. If in the pro- 
E. L RCo. gress of the voyage it becomes totally destroyed or annihilated, 
Avernatasrax or, if it be placed, by reason of the perils against which he 
Gone. insures, in such a position that it is wholly out of the power of 
the assured or of the underwriter to procure its arrival, he is 
‘bound by the very letter of his\gontract to pay the sum insured, 

But there are intermediate cass. There may be a capture 

which, though primd facie a total loss, may be followed by a 
recapture, which would revest th property in the assured. 

There may be a forcible detention whikoh may speedily terminate, 

or may last so long as tò end in the impossibility of bringing 

the ship or the goods to their destinati There may be some 

other peril which renders the ship unnavigmple, without any rea- 
sonable hope of repair, or by which the gods are partly lost, 

or so damaged that they are not worth the expense of bringing 

them, or what remains of them, to their dest ination. In all 

these or any similar cases, if, a prudent man, not Yosured, would 
decline any further expense in prosecuting an agventure, the 
termination of which will probably never be successit y 20000- 
plished, a party insured may, for his own benefit, well a8 

that of the underwriter, treat the case as one of a total Ross and 
demand the full sum insured.” 
Lord Abinger, in his very able and carefully considered judg- 
ment, then goes on to point out that the cases wherein the sib- 
ject insured is not actually destroyed, or put beyond recover, 
divide themselves into two sets,—the one, in which the thing 
assured, or part of it, is not only supposed to exist in specie, 
“ bat there is a possibility, however remote, of its arriving at its 
destination, or at least of its value being in some way affected 

by the measures that may be adopted for the recovery or pre- 
servation of it;” the other, “ where the subject-matter insured has, 

by a peril of the sea, lost its form and species, where a ship, for 
example, has become a wreck, or a mere congeries of planks.” In 
the latter class of cases the sale is the final fact of the series’ 

which constitute the history of the loss; and it was with refer- 

ence to them alone that the learned Judge spoke of “ loss by 

sale;” while in regard to the former he seems to indicate his 
opinion that the insured must either abandon to the under- 

















~~ 
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writers, or rely. upon making out that the thing insured could 187! 

` hot by any reasonable exertions have been conveyed to its E ans 
destination. AUSTRALASTAR 

, rae ĪNSURANOR 

In Kemp v. Halliday (1), which was argued before Blackburn Courany. 
and Shee, JJ., the circumstances which ought to be regarded 
in determining whether in any given case a constructive total 
loss has occurred were discgšsed at some length by Mr. Justice 
Blackburn; and Mr. Justice Shee, although he differed from 
his colleague as to the Fordict proper to be entered as between 
the parties to the suit, declared his entire concurrence in the 
views which were exafregsed by Mr. Justice Blackburn in this 
particular matter. J In the course of his judgment Mr. Justice 
Blackburn said :f« T is now finally settled in England by the 
decision of the use of Lords in Irvine v. Manning (2) ‘that the 
question of losg, whether total or not, is to be determined just as if 
olicy atall.’ If the subject-matter is by the under- 
s put in such a situation that, supposing there was 
t would be lost to its owner, then as between the 














wise. Ø And the question whether the thing is lost to the owner 
be treated in a practical business-like spirit; and if the 
ng cannot, by any means which the owners or their repre- 
ntative, the captain, can reasonably use, be saved, then it is 
totally lost; bat if by any means, which were reasonably 
J within their reach, they might redeem the subject-matter, 
and do not do so, the total loss is not attributable to the perils 
which cast the subject-matter of insurance into that position, 
but to the neglect of the owners to take those reasonable means, 
If they do not take those means, they cannot make the loss total 
by their own neglect— Thornley v. Hebson (3) as explained by 
Lord Tenterden in Parry v. Aberdein (4). ‘The duty of the 
master in case of damage to the ship is to do all that can be 
done towards bringing the adventure:to a successful termina- 
tion; to repair the ship, if there be a reasonable prospect of 
doing so; at an expense not ruinous; and to bring home the 


(1) 11 Jur, N. S., 852; see 856. (8) 2B. & A. 573. 
(2) 1 H. L. C., 287, 306. (4) 9 B. & 0., 411, 
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cargo, and earn the freight, if possible’—Benson v. Chapman (1). 
The underwriters do not by their contract engage to indemnify 
against the consequences of his neglect to perform that duty. 
The question, however, whether it is possible, must be under- 
stood in the sense in which it is explained by Maule, J., in Moss 
v. Smith (2). ‘In matters of business a thing is said to be 
impossible when it is not practicable, ‘nd a thing is impracticable 
when it can only be done at an excedgive or unreasonable cost. 
A man may be said to have lost a shilling when he has dropped 
it into deep water, though it might bepossible by some very 
expensive contrivance to recover it,’ ay add, to complete 
the illustration, that a diamond of great lue would not be 
totally lost if dropped into water, from whence it would cost 
£10 to recover it, though a shilling in the samlg position would 
be totally lost. When a ship or other subject-matter of insur- 
ance is in such a position that it can be saved, bul OBly by an 
excessive expenditure, the assured may undoubtedly Ket least if 
they give notice of abandonment in due time) treat if\25 4 total 
loss and recover for it as such.” 
And somewhat later in the same judgment, the learned Yudge 
said :— All the English suthorities agree that, unless: the 
circumstances are such as to make the loss total within the priy- 
ciple expounded by. Mr. Justice Maule in Moss v. Smith (2), n 
notice of abandonment can make it s0; and also, that even if 
the circumstances were such that at the time the notice of 
abandonment was given it was justified, yet if by subsequent 
events before an action brought, the plaintiff might by reason- 
able means obtain the thing, he can only recover for a partial 
loss.” l 7 
It appears to, me that this principle applies just as strongly to 
a, case of sale without abandonment as to a case of abandonment. 
I would say that unless the circumstances are such as to make 
the loss total within the principle expounded by Mr. Justice 
Maule in Moss v. Smith (2), no sale can make it so. No doubt 
the majority of the Judges of the Court of Common Pleas in 
the case of Farnworth v. Hyde (3) seemed to think that there is, 










(1) 2 H. L. 0, 696. (2) 90.B,103 (3) 384L.d.,, 0, P., 207. 
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or ought to be, some special efficiency in what they termed a 1871 __ 
“right sale.” They were afraid that unless some advantage E T. R. Co. 
were given to the insured as against the insurer as the conse- ADETA CAN 
quence of a “right sale,” it would be for the interest of the Comrany., 
insured in all cases to take the alternative of giving notice of 
abandonment, and to leave the ship and cargo to perish unsold, 

thereby causing a loss of t salvage, which would be the effect 

of a sale. It appears me that this consideration, whatever 

may be its intrinsic worth, is raised ‘upon a very hollow basis. 

But I apprehend that gt the best it must lead to small resulta, 

for unless a new m ning was intended by the Judges of the 

Common Pleas to bø attributed to the term “ right sale,” a sale 

cannot, I suppose having regard to the authorities referred to 

by Mr. Justice Blackburn, be right, for the purpose of consti- 

tuting a total logs, unless it is made under circumstances which, 
independently f the sale, would amount to constructive total 

urt of Common Pleas did not in terms give the 
nlargement of meaning, and Mr. Justice Byles 

said that “in all cases of alleged constructive loss, where 

the caprin takes upon himself to sell the ship, and still more so 

when Mie sells the cargo, the necessity of so doing ought to be 

tly proved.” At any rate, I may certainly take it to be 

oubted law that nothing should be construed as a termina- 

tion of the venture as against the insurer which would not have 


f iaon the master and the shipowner a good defence in an 











action of trover brought against them by the insured. The 
judgment of the Privy Council in Tronson v. Dent (1) review- 
ed all the cases bearing upon this point. At page 449 of the 
report, Justice Patteson, who delivered the judgment of the 
Court, Bays :— 

s Now the first question is, was he justified in doing what he 
did? There is a very considerable difference between the sale 
of the ship and the sale of the cargo. The master is the agent 
of the shipowners; he has the charge of the ship for them; he 
has therefore a much more powerful control over the ship in 
cases of injury than he can have over the cargo, because he is 


(1) 8 Moore’s P. C., 419, 
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altogether entrusted by the shipowners with the charge ‘of the - 
ship, but with regard to the goods which are shipped on board 
it is not so; he is bound to convey them according to the tenor 
of his bill of lading, or whatever contract he has efitered into, 
to their place of destination; and all the books of authority, 
English and foreign, say, it-is only if an accident arises, if he 
is actually cast away, that he is to deal with the cargo; it being 
& necessity cast upon him, not by any\act of others with whom 
he is connected, but by the events that have occurred, and 
because the cargo is not to be left to perish, or to be left unregard- 
ed and uncared for, and there is no one Alse on whom the duty 
of guarding the goods, or taking care, ory doing the best with 
them can be cast except upon the master, But we find in 
Abbott on Shipping it is laid down that the migster is to be very 
careful in this matter, and his duty is to cary the goods to 
their destination. ‘The disposal, however, of thy Cargo by the 
master is a matter that requires the utmost caution °F his part. 
He should always bear it in mind that it is his du to convey 
it to the place of destination. This is the purpose for which he 
has been entrusted with it, and this purpose he is Round to 
accomplish by every reasonable and.practicable method.’ 
act that is not properly and strictly in furtherance of this 
is an act for which both he and his owners may be made respa- 
















of any tribunal or officer acting upon his suggestion or at hist 
instance.” And still more recently in Currie vy. The Bombay > 
Native Insurance Company (1), their Lordships have given their 
sanction to the same doctrines. “We arrive, then, at the ques- 
tion whether there was a total loss under the policies, and here 
we must distinguish between the policy on the timber and that 
upon the disbursements, as different considerations are applicable 
to them. Taking first the policy on the timber, does the evidence 
show that the assured were entitled to treat the case as ong of 
total loss? It cannot be contended that, at the time of-the first 
survey, the timber, or at all events some part of it, could not have 
been saved, and if part might have been saved, 5 logs, of course, 
could only be partial.” ' 


(1) 3 L. R, P.C, 73; see 80. 
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: sie 80 far endeavoured to explain my view of the law 1871 
pee to this cage, and the grount upon which I take it, BIR Go 
purp ae a to the evadence on the record for the Aysrnarastan 
ee ies i 8, a8 well agi] can, whether or not atthe Company. 
Of the g raiding oe iets bY reason and as a consequence 
edie ° 851P; Fas rendered unable to convey 
Cees or any substantif ortion of them, by any fairl 
practical mode, to Calcutta P ee ee 4 
At the outset we find ou; 
very significant fact, th 
ship floated off the sang 
mately brought her 
It is contended, how 
any weight in the N 
Bale was made. 



















Fselves confronted, so to speak, with the 
ut forty-eight hours after the sale the 
comparatively little injured, and ulti- 
cargo of sleepers in safety to Caloutta. 
rever, that this fact ought not to be allowed 
present matter, because it occurred after the 
concerned only his objection might be good, if we were now 
in making the with a question as to the captain’s bona fides 
: sale, but clearly the plaintiffs have to prove 
man that the captain acted bond fide. It was said 
yy Council in Tronson v. Dent (1), that the necessity 
ity of the sale was not to be inferred from the dona fides 
take Master. No doubt if there was not bona fides it would 
another aspect; but the existence of bona fides and the 
F that the master acted to the best of his judgment, would 
me of itself be sufficient; “it must be shown that there waa 
tn actual necessity.” This language applies with considerable 
aptness to the present case, and assuredly the condition and 
behaviour of the ship when she got off the shoal affords valuable 
a indication of her real state and strength while she was on it. 
L think, therefore, that we ought to receive and allow full 
weight to this evidence. When the vessel grounded she was, 
according to the -master, drifting up the river with the tide 
against the wind. -She heeled over almost immediately, and 
there seemed to be some reason for fearing that she might 
capsize. But nothing occurred to cause the ship serious injury. 
Soundings gave fifteen feet of water, and she drew fifteen and 
a half feet. It does not appear that there was any sea running. 
- The tidal current of five or six knots an hour drifted her further 


(1) 8 Moore's P. O., 419. 
54 
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1871 and further upon the sand. The grounding took panned 
E. I. R. Co. on the morning of the 30t April, and at that ame the aem- 


Avsrracastax dahl had eight inches of watek in ber., 
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_ deducible therefrom was rebutted by the fact ¥ 


The master states this, 


j "OVI ound- 
and. I suppose he speaks of a tyme just previous to the gr 
in consequence of her having 


ing, for he presently adds that an 

heeled a sould ‘not sound egain till midnight, and bo 

he then found she had eleven intgees of water. The H Aai 

description of all that took place aftel *h° 18th April K jes 

what lengthy, but I think it best QO Toe 1 1m i a 
states as follows. (His Lordship heiii Te d pa e 

the master of the vessel taken on Bommission) oy bore 

account does not appear to me to discloe “> gee 
abandoning the ship, and still less of nd wees eee i Soi 
the cargo as lost. Although the ship seems % eae prima facie 
the first much hogged, all inference of deadly i that during ‘the 
on the sands, 
$ y the daily 
o no water 
at if she 


of in 



















whole time, namely, twelve days, of her stay 
notwithstanding the bumping and straining caused % 
oscillations of tide which then occurred, she really mad 
at all worth speaking of. It is clear enough now tha 
had been sufficiently lightened, she would have floatedyy . 
perfect safety at an ordinary tide, and it cannot be dot btad 
from the master’s evidence that she might easily have beer 80 
lightened. I would here observe that the phenomenon of the hog- 
ging, marked as it was at first, was not regarded by the mastet 
as a symptom which should prevent him from endeavouring to get 
the ship into deep water. Indeed it was not until Mr. Handley 
and the Calcutta officials came upon the scene that this view 
appears to have been taken. But even if the master was right 
on this account in ultimately giving up all attempts to save 
the ship, his statement of what he fruitlessly did for the purpose 
of saving the cargo falls very far short of establishing to my 
satisfaction that no reasonable means were open to him for 
carrying the sleepers, or causing them to be carried, to their 
destination. As far as I can gather from his evidence he did not 
address himself to the separate task of saving the cargo, inde- 
pendently of the ship, until the day when Captain Handley came 
/ . C1) Ante, pp. 348—352. f 
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down and made his survey,—that is, the 6th,—and then he saysi— 187 
“I came up to Calcutta at night. The next morning I ELR. Co. 
reported myself to Messrs. Mackinnon, Mackenzie & Co. I asked Avserarastanw 
the principal boating companies to land the sleepers; they non 
could not undertake it; they refuged to do so.” He afterwards 
inadequate to the purpose of 
ty of the sleepers in a limited 
'n to this part of the case again, — 
testimony of Captain Handley as 
upon the sand when he surveyed her. 
is as follows. (His Lordship here read 
in Handley, and the certificate given 
j Bowden) (1). 
Pe ape whic subsequently happened abundantly prove 
faali. k mene of each of these experts was strangely at 

© vess had not broken her back, and she was not 
: bd ck; for e master admits that when he saw her at her 
moorings a 
And in 

















time. I will presently ret 
but first I -will refer to't 
to the situation of the shi 
The report made by dim 


th the dismal’ picture drawn by Captain Handley 
ort was virtually modified by him very materially 
al testimony. During his examination in Court, which 
2d to some length, he stated “that at the time of his 
y, that is, 6th May, the epring tides were just over; that 
did not think it likely the ship would remain safely on the 
d for the ten or eleven days which must elapse before the 
p of the next spring tides; and that even if she did last so 
long she would not then come off the sand; still if he had 
f thought that she could live those ten days he would not have 
recommended abandoning her.” And those words, which con- 
stitute the kernel of his evidence in my view, lead almost 
immediately to the conclusion that there was not an urgent 
necessity of any sort for the sale which took place on the 12th 
May. By that time the vessel had lived through seven out of 
the ten days; her condition had in no way deteriorated. She 
floated, če., stood upright in her bed, at every tide. It is 
beyond contest that she made no considerable amount of water. 
Captain Handley even states that the water in her was very 

(1) See 6 B. L. R., 219—221. 
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1871 little for such a vessel; also, as far as I can judge, the weather 
E I. R, Co. was not bad. Captain Handley’s evidence, no doubt, is such 
Aueren we 16 convey an unfavourable impression of the weather which 


Come. he experienced on the 5th, I can’t help thinking, however, 
ggerates the actual facts of that 


that his account somewhat ex | 
day. He says: “There was ẹ very heavy sea when I went, 
in which no ordinary cargo bos could have lived.” Yet it 
appears from Captain Reed, who agcompanied him, that he and 
Captain Handley boarded the st anded vessel on her wind- 
ward side from an ordinary jolly bosX I imagine, therefore, 
that Captain Handley, when speaking) this sentence, was pro- 
bably keeping in his mind the cage of }® loaded cargo boat, 
about which he had been examined jus before, and I sup- 
pose a loaded cargo boat might well be swamped in a swell 
which would have no material effect upon th¥ stranded vessel. 
The other statement of Captain Handley, ti at “it blew 80 
fresh that I got wet on the steamer in going dowr i is certainly 
go worded as to magnify a very small symptom of bad weather ; 
for Captain Bowden, who commanded this steamer, 


















gea on; the spray passed over the steamer.” Again, while 
Reed sofar supports Captain Handley’s view as to state that there 
was s nasty short jobble on” when they boarded the Heimdahl 
on the 5th, Captain Bowden, who was also there at the time, says: 
“ A jobble is not a particularly heavy sea, just enough to preve 

a boat remaining steady.” But that which seems to my in 
conclusive on the point is, that Captain Handley’s report is 
entirely silent about the state of the weather. It is, I think, 
plain, that at the time of making his report he did not consider 
the weather was bad enough to constitute an element in the 
question whether or not the ship should be abandoned. And 
then we must remember that Captain Handley can speak of one * 
particular day only; and that day a week bofore the sale took 
place. If we look to the evidence of those whose observation 
extended over any number of the days which the ship spent on 
the sands, we find nowhere, except in the testimony of Gomes, 
any trace of general bad weather. The master of the vessel 
says there was a strong wind on Monday night. On Wednesday 
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night it blew very rough, with considerable sea; she jumped up 187i 
and down in her bed, but did not move, The mate says :—* On = ae pe 
Saturday night there was a fresh breeze; on Tuesday night AvsTnaLastax 
there was a strong breeze.” Captain Reed says :—* I remained Compan. 
a week ; it was blowing hard.” Captain Bowden, who was there 
several days, says:—‘ The weather was very moderate, but in May 
bad weather may come on in few hours.” The pilot says :—~ 
“TIt was nok blowing .at hard while I was there up to the 
5th.” Mitchell says: “It wha notat all rough.” Captain Eastwood, 
whose evidence I consid r to be most valuable on this point, says 
- 1t was fine weath¢,> Gomes alone says of the whole period: 
e weather was r ugh monsoon weather, very rough.” It 
PERE to me that if; testimony taken together, and considered 
fairly as a whole, ads to only one conclusion ; namely, that the 
weather which revailed during the time when the Heimdahl 
, and specially about the time of the sale, was 
oe Further, the tide was then daily increasing. 
Tt is impose, I think, in this state of things, even under the 





















e of the sale no reasonable probability of the vessel 
safely off the sand. On the contrary, as it seems to 
ind, there was then great probability that it would be 
Bsible to get her off with her cargo substantially uninjured. 
nd as a matter of fact she did so come off, of her own accord, 
ust forty-eight hours later. Onthe whole, therefore, I am of 
f opinion that that which occurred to the vessel on the Rungafulla 
Sand was not such as the insured was entitled, as against the 
insurer, to treat as a constructive total loss of the vessel. And, 
inasmuch as the bulk of the cargo remained in the vessel till it 
was delivered at Calcutta, necessarily under the same circum- 
stances there was not a constructive total loss of the cargo. 

Even if we ought, however, on the evidence to hold that on 
the 12th May, or immediately previously, the vessel was con- 
structively lost to its owners, still it appears to me that the 
plaintiffs have failed to make out that the master had no practical 
means of saving the cargo of sleepers, or a substantial portion 
of it. I have already remarked that the master made no effort 
to save the cargo, independently of the ship, up to the day 
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1871 when Captain Handley condemned the latter. And he does not 
E.I. R. Co. appear to have even after that day taken any very active steps 
AvsteaLastaN for that purpose. The utmost that he apparently did (his evi- 
Comkanr, dence being read along with that of Mr. Mackinnon, the 
 chavterer’s agent) was to enquire for cargo boats at the offices of 
Fraser and Co., and of the Caleutta Landing Company, who 
are respectively landing and shippms agents in Calcutta And 
. there is nothing to show, or to lead\me to suppose, that he was 
very earnest in the quest. There is a conflict oF gvitence se 40 
whether cargo boats could have been o&tained at aloubi tora 
job such as this on reasonable terms. Amd this is at least unfor- 
tunate for the plaintiffs, whose case is such} 2 40 oblige brem to 
prove the negative. But I do not propose to alance the evidence 
on this point. For I am convinced that the apiain Wab DOU TS 
duced to Calcutta cargo boats alone for the 
the sleepers. It is true that the specific gravit 
was so high, that they could not be transporte 
except by the aid of some contrivance for floating 
would nothing other than valuable Caloutta cargo b 
this purpose? Isit conceivable that, an uninsured o 
Calcutta, with the knowledge that a ship containing upw 
4,000 sleepers of his was stranded on the Rungafulla S da, . 
and that all this valuable property, worth at least Rs. 20,000, 
would be wholly lost to him unless he managed to get it ashore 
is it conceivable that he would let twelve days of modera 
weather pass away without finding out some method of landing 
the goods, which was at least worth trying, even though the 
principal boating companies at Calcutta refused to undertake 
` the task? It appears to me almost incredible a priori that it - 
should happen so, and when we look more closely at all the facts 
of the case, it is, I think, manifest that the master might without 
great difficulty have landed a considerable portion, at least, of 
the sleepers. It is remarkable that Captain Handley, in making 
his report, gave no attention whatever to this point. He seems 
“for some cause or another to have altogether omitted to consider 
the interests of the owner of the cargo. That local boats could 
be procured of-considerable size is, I think, certain; for the 
mate states that while the ship was on the sand. a native boat 















of these goods 
to the shore 
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with twenty mèn came off and offered assistance, aéemingly of 1871 
its own accord, And at any rate there is no reason whatever ET R Co. 
why the master should not have done what Gomes and Mitchell AUSTRALASIAN 
set themselves to do, and these persons certainly did enough, Coie. 
before the ship gave them the slip, and relieved them of their 

‘task, to demonstrate that it whs perfectly feasible to save some 

at least of the sleepers withory Calcutta cargo boats. During 

the time that the ship was ying stranded, Gomes and Mitchell 

(the latter having gone onf board and seen the position of the 

ship) formed go high opinion of the practicability of saving 
something material of fehip and cargo as to think it worth their 

while to buy both at fing auction, although each was sold sepa- 

rately; and it must Jy, remarked that the sleepers could have had 

no value whateveW on the Rungafulla Sands, unless there existed 

ect of getting them to Calcutta, that is, to the 

to which the master was bound to convey them. 

It is not perf ctly clear on the evidence what exactly were the. 

en by these gentlemen in that matter, but it is 

they bought the sleepers for Rs. 450, got country 















in an exceedingly limited time, remove some sleepers to 
shore at Diamond Harbour. In view of this portion of the 
ts of the case, I have no hesitation whatever in saying that 
e plaintiffs have entirely failed to prove to my satisfaction 
sitting here as I do in the capacity of juror), that at the time of 
the sale, or shortly before, it was impracticable to convey the 
sleepers, or a substantial portion of them, to their destination. 
I thus, again, come to the conclusion that in this case there 
was no constructive logs of the cargo independently of the effect 
of the sale itself. And I have already stated that in my 
opinion a sale even made optima fide cannot make that a con- 
structive loss which would not otherwise be so. 

If I am right in this conclusion, it is in strictness not neces- 
sary for the purpose of our decision to consider whether actual | 
abandonment to the underwriters was essential in order to render 
complete the plaintiffs right to claim as for a total loss. For 
it is not in any case until the constructive loss is made out that 
it becomes material to enquire whether or. not the plaintiff ought 


1 
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1871 to be allowéd to claim on the policy as for a total loss, without 
EIR Co. having by reasonable notice of abandonment given the insurer 
Asrnstsstax the opportunity of exercising his own judgment and discretion 
Courant. on the merits of the transactign, and on the course to be pursued 
with the object of effecting salvgge. -The learned Judge below, 
however, dismissed the plaintiff’s\guit, solely on the ground that 
the claim was such as could not b& enforced in the absence of ~ 
abandonment, and that admittedly 2° abandonment had been 
made. And this has been the occation of considerable argu- 
ment before us, in the course of whic learned counsel have 
almost gone the length of contending tha’ the judgment ot thg 
majority of, the Judges in the Court off Common a 
Farnworth v. Hyde (1), so far as it was undi furbed on appeal by 
‘the Court of Exchequer Chamber, has vir ually done away 
with the necessity of giving notice of abando 
of constructive total loss. I will not dwell on 
present case at any great length, but I think I 
far as to say that I do not understand the judgment 
as operating to impeach in any way the equitable 
which have hitherto been held to govern the discreti x ne 
Court, when in any given instance of constructive total {95° 1% 
is called upon to decide whether or not a plaintiff who hasnot 
abandoned to the underwriter should be permitted to recover ‘as 
for a total loss. It is perhaps less necessary to enquire into the 
particular merits of -that decision, because the foundation o 
facts upon which it was based: was swept away by the Exchequer ` 
Chamber, and so in the end the decision determined nothing > 
between the parties to the suit, and for that reason was ostenta- 
tiously left untouched by the Appeal Court. If it does go the 
length which has been claimed for it before us, we do not per- 
ceive how it can be upheld consistently with those principles to 
which I allude, and which the three learned Judges who passed 
it certainly did not in express words impeach. 
The relations between the insured and insurer, so far as it is 
necessary to consider them in reference to this point, may be shortly 
stated. The insurer engages that the subject of insurance shall, 














(1) 34 L. J, ©. P., 207. 
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by the completion of a particular adventure, arrive in safety at its 1871 
destination, notwithstanding specified perils. This has always E £ R. Co. 
been treated as a contract of indemnity, not merely a contract AUSTRALASIAN 
Sa pay money on the happening ef a named contingency; and Gearin 
1t 18 essential to the foundation of/the cause of action in a suit 
brought by the insured against fhe insurer on the footing of such 
P doa mi Pv ned,—namely, that the subject of 
E i i ani R . erils insured against, has not in 
eal bane Nawecaiea e arrived at its destination, This 
e aa nee t in two modes, viz., either the subject 
levine been mee i entirely succumbed to those perils, or 
PR ae i artially saved from them, may still, as a 
` Ø perils, have failed to have arrived at its des- 
nof the adventure by those concerned in it. 
truction, come to in view of the practice of 
nderwriters, the contract of indemnity which is 
ordinary policy of marine insurance has been, as 
y had occasion in the course of this judgment to 
nded to cover losses of the latter class. It has, in 
found expedient in the interests of commerce to hold 
sured should not always be obliged to wait for the 
e issue of the accident which may have happened to the 
ct of insurance, before he can become -entitled in law to 






















1 the perils insured. against. I have shown, however, as I 
oncelve, by reference to judicial decisions of the highest 
Zp authority; that the urgency of. peril, to be such as to justify the 
f step of giving up the adventure for this purpose, must amount, 
practically speaking, to a necessity. I will not go back again 
to this question now; but, for the purposes of the argument, 
supposing events to have happened which are such as to entitle 
the insured to take this course, I think it clear that he is 
bound in common honesty to inform the insurer of it at the 
earliest moment, in order that the latter may when practi- 
cable take his own measures for saving the property, and also 
may have opportunity of ascertaining for himself the true 
state of the case. In all cages such as the present, where 


the insurance is against total loss only, it is impossible to 
. 55 
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1871 avoid seeing that there is much to operate as inducement to the 
E. I R Co. insured, and those acting on his behalf, to be lax in their efforts 
AUSERALASTAN it any partial saving of the subject of insurance ; ise ls me 
Comanr, insurer is entitled to insist \that these parties should po ave 
even against the interest of tR° insured in this matter; aud 1 
apprehend it is certain, notwithst anding anything to the vee 
which may seem to be deducibi¥ from the reported pane 
three Judges of the Common Plea F. aenwort vastus A 
that a Court of Equity will never alfip¥ the insurer to be com 
. . . a total loss, if the latter 
pelled to indemnify the insured as for : d has 
has not dealt-fairly by him in the matter of the saoident, a if 
not afforded him all reasonable opportunity for protetune me 
and making the most of the imperilled 1 pubject of eats 
The relative position of the parties is very ? pnalogous to that of 
as j `; ptor; and I need 
a guaranteed creditor and surety of the de orooro is 
hardly say that the former is not permitted 1 aoulenle: to 
guarantee, unless he does all in his power to mak 7 te aoaie 
the latter such means of reimbursement as he him’ ‘ee I 
against the debtor. So in these cases of marine if P a 
. think the insured cannot generally, while the subject of WE 
retains any merchantable valuo, be allowed to abandon the BV: 
ture and to recover against the insurer as for a total loss, tanless 
he places the insurer, so far as is possible under the circumstayaces 
of the case, in his own position relative to effecting salvage, that 
is to say, gives him prompt notice of abandonment when sudh 
notice can be given. Of course no rigid rule can be laid down 
and observed on this point. ‘It may well enough be in a parti- 
cular instance that such merchantable value as the subject 
retained notwithstanding the accident, would be lost unless it 
were sold immediately after the moment when the impractica- 
bility of carrying on the adventure became convincingly apparent 
to those engaged in it, and thus it might be in a sense necessary 
to effect a sale before notice of abandonment could be given to 
the insurer. Manifestly, notice of abandonment after a sale 
would be useless as regards the particular object of which I am 
now speaking, because the sale, if rightly effected, would ‘pass 
















(1) 34 L. J., C. P., 207. 
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the subject of it beyond the reach of the insurer. But even in . 1871 
such a case, it becomes, to say the least of it, a badge of bona E.L R. Co. 
Jides on the part of the insured ty give notice to the insurer as ENA 
soon as possible, ahd sò to afford /him the earliest opportunity of Cue 
questioning the propriety of Abandonment. It must not be 

forgotten at this point, thatf in the matter of carrying out or 
abandoning the adventure, t e master of the ship and the insured 

(as I have indicated abo ) form one party, so to speak, on one 

side, as opposed to the infurer on the other. It is a mistake, as 

it seems to me in this respect, to represent the master as 

a third person, capable 
overpower the will 
the insurer, the in 
establish the righ 
acts. 

















f exercising a vis major to control and 
discretion of the insured. As against 
ured can only succeed upon grounds which 
ess and validity of the master’s conduct and 


ook at the facts of the present case which 
the issue as tothe necessity of notice of aban- 


lt appen: venture and in claiming. thereon as for a total loss. 
to me that there is no nice question here as to whether 

ytice could, under the circumstances, have been given 

on behalf of the insured to the insurer in time to have 
of any practicable use to him. There is evidence, no doubt; to 
$e effect that neither the master of the ship nor the char- 
$erer’s agents in Calcutta knew who was the consignee of the 
sleepers, or whether these goods were insured or not. I will 
not, however, inquire whether or not these persons might by 
reasonable diligence have informed themselves on these pointa, 
because the insured, i.e, the plaintiffs, were, so to speak, on 
the spot with the policy in their hands, and I have no sort of 
doubt, upon the evidence before us, that they were aware of the 
stranding and of the intended sale quite early enough to give 
notice of the abandonment, if they adopted it (as they did adopt 
it), to the insurer’s agents in Calcutta before the sale took place. 
The case was determined in the Court below upon the single 
issue whether or not notice of abandonment was, on the facts of 
the case, a condition precedent to the plaintiffs’ right to recover 
in the suit. On this issue it would have been most material to 
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E. L R. Co, 
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the case of the plaintiffs to show, if it could have been shown, 
that the plaintiffs did notin fact, know of the stranding and 


Australasian intended abandonment of the ‘adventure until after the sale had 


INSURANCE 
COMPANY, 
















taken place, yet the plaintiffs ‘d not make the slightest effort 
at the trial to establish that thig was 80. They did not them- 
selves call any officer of the comp®2y 45 4 witness, and when 


- Mr. Conroy was put into the witnest box by the defendants, the 


plaintiffs forbore to ask him any questo” on the point. The sale 
was held by public auction in Calcutt’# twelve days after the 
stranding occurred in the river, and \tvo days after that sale 
the plaintiffs applied tothe agents of the efendants for payment 
under the policy as for a total loss. If th plaintifis were 1gno~ 
rant of the whole matter during the twelve days which elap r ee 
previous to the sale, by what means did the eor DONNA 
ed with it during the two subsequent days? The BRYS ro Paope 
to offer the Court the smallest information on Wk ~ a - 
it in reason be doubted for a moment that they k ail ee 
before the event of the sale all that had taken plac% ape K 
were 60, it is, L think, altogether immaterial whet : e re 
the master of the ship, or the agents of her charterer 
means of finding out who were the consignees, or w eer 
the insurers of the sleepers. I have already said that, 1 
opinion, the plaintiffs themselves being the insured, are as agatnst 
the insurers the principals in the transaction of abandonment af 
the adventure and sale of the cargo. If they had been unin 
sured, I am convinced we should have found that they had in- 
terposed, and either satisfied themselves that the sale was the 
only proper step to take, or had forbidden it, and warned the 
master that they should hold his owners responsible for the non- 
prosecution of the adventure. They cannot therefore stand by 
with full knowledge of what is going on, and at the same time 
take advantage as against the insurers of the ignorance of those 
who were acting on their behalf. They must accept the conse- 
quence of not having themselves given the notice to the insurers 
which they undoubtedly, as I think, were able to give. 
But it is said, first, that there was no one in Calcutta, or else- 
where within reach, who was authorized on behalf of the insurers 
to receive and act -upon notice of abandonment; and, secondly, 
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that if Messrs. Mackillop, Stewart and Co. were so authorized, it 1871 
would have been useless to give them notice, because they had E.L R. Co. 
. Rot been informed of this particular policy by their principals, AvSTRATASIAS 
These objections seem to me excee ingly unsubstantial. As to the ci 
first, it is enough to remark that fhe plaintiffs have brought the 
present suit in this Court on t footing of Messrs. Mackillop, 
Stewart and Co. being the gents and representatives of the 
 APUTATS IN this’ port, Alsof on the margin of the policy held 
by the plaintiffs, Mess - Mackillop, . Stewart and Co. are 
named as the agents offFhe insurers to pay- any loss falling 
ek Seen os a nena Se nae 
E certain and satisfy themselves whether 
a ee Sn which constituted such a loss had happen- 
p my mind, hey were obviously the persons to whom 
notice of abandon koaa haw d the plaintiffs could 
I think, have paar mtaiee f a er 
: ad no real doubt upon this point. As to the 
















formation had come to them directly from their principals. 
ndeed, as a matter of fact, we find that as soon as the plaintiffs 
showed their policy to Messrs. Mackillop, Stewart and Co., 
the latter at once accepted their position as agents of the insurers. 
As a last objection it was urged before us that the defendants 
ought not to be heard to say that no notice of abandonment had 
been given, inasmuch as they themselves had been negligent in 
omitting or delaying to inform their agents of this policy. It 
was said that had it not been for this neglect, ie, had their 
agents been duly informed, they might, notwithstanding the 
non-receipt of notice from the plaintiffs, have taken steps to 
‘ ‘protect the insurer’s interest in the matter of the stranding. I 

really do not know whether or not I rightly appreciate the force 

of this objection. It seems to me at any rate to be double-edged, 

and to cut as much against the plaintiffs as against the defendants. 
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The short answer to it, if it requires one, is that the purpose of 


ET. = Co. the notice of abandonment is to give the insurer the opportunity 


AUSTRALASIAN of protecting himself with 


INSURANOE 
Company. 






















is own eyes and hands, and if the 
give this notice in time for it to 
und in equity to do so before he 
for the whole loss: That the 
his eyes 80 completely open 
e in no wise to touch this 
now we turn back to the 
is abundantly clear that 
sillop, Stewart and Co. 
g them on the scene 
the sale took place, 
to the whole cargo 
‘ffs. For reasons 
need not now 
robable that 


insured has it in his power 
be of use to the insurer, he is 
can make the insurer responsibl 
insurer has himself failed to kee 
as he might have done, appears to 
duty on the part of the insured. I 
actual facts which constitute this case, 1 
a notice of abandonment to Messrs. Mac 
which would have had-the effect of bring 
as agents of the insurer a single hour befor 
not only might, but probably would, have le 
-Of sleepers remaining the property of the plain 
which I have already explained at length, an 
repeat, I conceive it to be in the highest degree i 
persons so deeply interested in saving the carg 
Mackillop, Stewart and Co. -in their capacity of ag 
insurers were, would under the circumstances of the 


made before Mitchell ‘and Gomes took action. 
imagine that the insurers, or any one acting for them, would h 
allowed the great, and as it seems to me manifest blunder to b 
committed of selling a ship which had been on the sand twelve 
days without making water, and which, as nearly as possible, 
floated with all her`cargo on board every tide, of selling both 
her and her cargo in comparatively fine weather just as the 
tides were approaching their maximum, and had the sale been 
even delayed to the time of that maximum, the stranding would 
have disposed of: itself before the sale was effected. 

With regard, then, to this second part of the case, I am of 
opinion on the facts that the plaintiffs had it in their power to 
give notice of the abandonment to the defendants through their 
agents before the sale was effected; such notice of abandonment 
would have given the insurers an opportunity of protecting 
themselves, which the insured were bound to afford them. 

I therefore think that the learned Judge below was right in 
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holding that the giving of notice was essential to the plaintiff’ 1871 


right to recover in this action. E. I. R. Co. . 
v. . 
The appeal will be dismissed witK costs. Eo cee 
COMPANY, 


Appeal dismissed. 













Before Mr. Justice Paul. 


v. BHAIRO DAS JOHURY. 1871 
March 31. 


SOM 
SH OF Penna ubsequent Dishonor of Cheque taken in Payment of Bill 
e when due-—Notice of Dishonor—Hindu Law. 


endorsed to the plaintiff a bill of exchange drawn by N.S. 
epted by O. N. & Oo. The bill, at the time it was endorsed 
by the defendant, bore the previous endorsement of N. 8. 


embers of .the firm of C. N. & Co., who gave a cheque for the amount, 
took á receipt from the plaintiff's jemadar, striking out the signature of 
. N. & Co. as acceptors, but without the plaintiff's consent, ‘The plain- 
iff’s jemadar took the cheque immediately to the bank, but the bank was 
closed. Thereupon he returned to C. N. & Co., and informed them that 
7 the bank was closed, and demanded cash. The plaintif alleged that it 
was then stated that the cheque would be honored on Monday. The plain- 
tifa’ jemadar then went and informed the gomasta of the plaintiff of what 
had been done. The plaintiff's gomasta sent him to the defendant's firm to 
give him notice of what had taken place. : It was alleged that at this inter- 
view the defendant's liability- was admitted in case the cheque was not 
honored, andthe plaintiff’s jemadar was advised to wait until Monday, the 
defendant stating that he also had a cheque for Rs. 7,000 from O. N. 
& Co. This was denied by the defendant. On Monday, 5th December, 
the cheque was presented to the. bank for payment, and was dishonored. 
The plaintiff's gomasta went to the defendant’s kothi and gave notice of 
the dishonor of the bill and cheque, and asked him to pay the amount of 
the bill. The defendant asked for the bill, and the plaintiff's gomasta went 
to C. N’& Co., and brought back the bill with the name of C. N & Co., 
which had been struck out, replaced: The defendant seeing the bill was over — 
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- due, refused to pay the amount The cheque was thereupon returned to O. N. 


“Bomanmiur, & Co., and the bill retained by, the plaintiff, who, on 6th December, caused 


g: 
Bruarro Dasg 
JOHORY. 


written notice of dishonor to be giyen to the defendant. Held, that the cheque 
must be taken to have been merely conditional payment; and when it was 
dishonored the liability on the original pill revived. Held also, that reasonable 


. notice of dishonor was given, whether th bill-be taken to have been dishonored 


on the Saturday or on the Monday. 


Sembdle.—Notice of dishonor, as betwee? endorsee and endorser on bill, 
nless, by want of it, the endorser 












transactions among Hindus, is not necessary, 
would be prejudiced. 


THIS was a suit to recover the sum of Ys 2,509, and interest, 


on a bill of exchange endorsed by the de 
The plaintiff carried on business in Cale 
of Hamir Sing Somarimull; the defendant" “F described as 
carrying on business also in Calcutta, und@’ aaa i 
Nowbut Roy Joalanath. The plaint stated the vee 
as follows :— That Narayan Sing and Co., on Ist S 
made the bill of. exchange. in question, and directed 
Messrs. Charles Nephew and Co., and thereby requi 


same to Narayan Sing Amrit Sing, who endorsed the same to 
the defendant, and the defendant on 22nd November 1870 ene 
dorsed the same to the plaintiff, and that Messrs. Charles 
Nephew and Co. did not pay the bill, although it was duly pre- 
sented to them for payment on the day it became due; of all 
which the defendant had notice. The plaintiff also sought to 
recover the said sum of Rs. 2,500 as money lent by him to the 
defendant at his request, and for money found to be due to the 
plaintiff from the defendant on an account stated. 

The case of the plaintiff, as put forward in his written state- 
ment, was that the bill of exchange in suit was discounted by the 
plaintiff for the defendant’s firm, and was at that time endorsed 
in blank by Narayan Sing and Co., by Amrit Sing Narayan Sing, 
and by Nowbut Roy Joalanath; that the bill fell due on 
3rd December 1870, and was on that day presented by Narayan 
Sing, the plaintiff's jemadar, to Messrs. Charles Nephew and Co., 
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em acceptors, for payment, when Messrs. Charles N ephew and 1871 
0. strack out their signature which they had put thereon when Somarmort 
accepting it, and ordered payment; 4h, 


















afternoon of th d hat about 2 o'clock in the Bramo Das. 
em e same day they gaye a cheque for the amount of 
' N i x j the Calcutta Bantk, which was at once taken by 
a n ae a eing Saturday, the bank was then 
Co., sai dinocmad poe ned to Messrs. Charles Nephew and. 
de kot oftneghinit Co 
what had taken oe s god informed the plaintiff’s gomasta of 
iff’a gomasta ae I sd afterwards, at the request of the plaint- 
the defen anea aes the kothi of the defendant, and informed 
on account of a bil Indu Mull that a cheque had ‘been taken 
pay the amount , but could not be cashed, and asked him to 
` from their firm the bill as the plaintiff had obtained it 
not then ‘at the The gomasta stated that the defendant was 
kothi; but shortly afterwards Narayan Sing 
the defendant’s kothi, and asked for payment 
t of the bill, when the gomasta told him there 


ars. Charles Nephew and Co., which would be honor- 
onday ; thereupon Narayan Sing replied that he would 
ait till Monday, unless the defendant’s firm endorsed the 
que, but the.gomasta declined to do so, saying that there 
no fear, that the defendant was liable, and that the money 
Pwould be received by the plaintiff on Monday; that on Monday 
» the 5th December the cheque was presented to the bank‘for pay- 
/ ment, but was dishonored, whereupon the plaintiffs gomasta 

called at the defendant’s kothi, and informed his gomasta of 
the dishonor of the cheque, and asked him to pay the amount ` 
thereof; that the defendant’s gomasta thereupon asked him 
to get the bill of exchange, and he would pay the same; where- 
upon the plaintiff’s gomasta went to Messrs. Charles Nephew 
and Co., and got them to replace their signature as acceptors, 
which had been struck out, and took the bill and cheque to the 
defendant’s kothi, saying, “ Keep either the cheque or the bill, 
and pay me my money;” that the defendant’s gomasta took the 
bill and said that as the due date had expired he would not pay 
the amount; that the plaintiff's gomasta thereupon returned 
56 


~ 
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1871 the cheque to Messrs. Charles Nephew and Co., and took back 
Somaru the bill of exchange, #nd on 6th December caused notice of 
Baao Das dishonor in writing to be given to the defendant’s firm; that 

Hi Messrs. Charles Nephew and Co. 

Narayan Sing endorsed on the pill, “ Narayan Sing has received 
cheque,” but this endorsement Was struck out when the dis- 
honored cheque was returned to MQess- Charles Nephew and Co. 
The defendant put the plaintiff ¥° proof that the bill was 
duly presented for payment to thè acceptors on the me 
became due; and stated that the a Agptance a the cheque Or 
the amount of the bill precluded the plaintiff from suing . 
recover the amount of the bill; and that the bill was ee 
for payment and was dishonored, lawful nd nee of such presen 
ment and dishonor was’ not given to the def: pudant. -ch is suffi- 
Upon the trial, there was a conflict of evide pce, which 1s 8u 
ciently noticed in the judgment, 























when the cheque was given | 


Mr. Marindin (Mr. Graham with him) for thy 
opening the case, contended that the plaintiff, by rd 
cheque for the amount of the bill, had not discharg 
fendant from liability on the bill when the cheque was a 
dishonoured—Chitty on Bills, 277. The plaintiff did not 
thé cheque in exchange for the bill, nor, by accepting it : 
did, did he consent to any postponement of payment, altho 
he left the bill with the acceptor—Russell v. Hankey (1). 4 
cheque is not payment unless it is agreed to be received as 
payment. No notice of dishonor was necessary by Hindu law. 
[PAUL, J., refers to Gapinath v. Abbas Hossein (2), where 


(1) 6 T. R., 12. Tue judgment of the Court was 
(2) Before Sir Barnes Peacock, Kt., Chief delivered by 
Justice, and Sir Chas. Jackson. 


The Vnd May 1882. . Pracock, C.J.—This was an action 
of assumpsit brought by the plain- 
GAPINATH AND ANOTHER v. ABBAS tiffs, who were the holders of a hundi 


HOSSEIN: i for Ra. 2,000 drawn by the defendant 
The Advocate-General and Mr, YPOn one Mirza Abdul Hossein. The 
Bell for the plaintiffs. plaintiffs allege that the defend- 


= ant, who was a Mahomedan inhabit- 
Mr. Peterson and Mr. Graham for ant of Calcutta, on 12th October 


the defendant. 1860, made this hundi, and directed 


wt 
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Peacock, C. J., held that no notice was necessary by Maho- 


medan law]. 


the same to Mirza Abdul Karim, 
and thereby required him to pay to 
the plaintiffs the sum of Rs. 2,000, 
twenty-one days after’ date, and that 
the said Mirza Abdul Karim did 
not pay the amount of the hundi 
the due date, although it was then p 
sented to him, and that the plai wi 
within a reasonable time afte 
hundi had been go presente 
called upon the defendant to 
the amount thereof; and thf 
sideration thereof the defe 
mised to pay the amount 
did not pay the same, J 
the defendant pleade; 
not promise as in 
The plea ought to h 
and ag it stands, 
bad on demurrer 


















Ao this plaint 
that he did 


ave been special ; 


; but not having been 
must be taken to tra- 


it: Gapinath, being dead, the 
on was not maintainable. A letter 
demand, written by the plaintiff’ 
attorney, demanded payment of the 
“hundi in the names of Gapinath and 
Gopal Lal; nnd in answer to that 
letter, the defence raised was that no 

T notice of non-payment by Mirza 
Abdul Karim had been given to the 
defendant as drawer. At that time 
it was known to the defendant that 
Gapinath was dead, and that there- 
fore no promise could have been made 
to him, or implied in law in his favor. 
The firm of Gapinath and Gopal Lal 
is still in existence, and the parties who 
‘are members of that firm would be lia- 
ble to pay the costs of this action in the 
event of failure, and therefore the ob- 

` jection taken by counsel, on the ground 







a 





thatthe defendant could not recover 
hi¥ costs in the present case as against 


phe plaintiffs on the record, must fail. 
The next question is, whether the 
facts stated in the plaint have been 
proved, and if proved, whether they 
are sufficient to fix the defendant with 
liability. The circumstances of the 
case show that the amount of the 
hundi not having been paid by the 
acceptor, became payable on request 
by the defendant as drawer. There 
was no strict proof of the money 
not having been paid on due date by 
the acceptor, but the plaintiffs’ go- 
masta swears that he went to the 
defendant on 14th November, and ap- 
plied to him for payment of the hun- 
di, on the ground that the acceptor 
had not paid it on presentment at due 
date, to which application the defend- 
ant said :—" Do not distress yourself, 
it will be paid;” and the letter of the 
defendant’s attorney amounts to an 
admission that the money had not been 
paid at due date. Was then the l4th 
November a reasonable time after the 
falling due of the bill to give notice 
of dishonor to the drawer? We think 
it was a reasonable time, and that the 
special count is made out, and the 
plaintiff is entitled to recover. We 
therefore think it unnecessary to enter 
into the question whether, according 
to Mahomedan law, notice of dishonor 
should be given. But if we were 
called upon now to decide the point, 
we should be of opinion that this case 
should be governed by the Mahomedan 
law, and that we do not find anything 
in that law to show that notice of dis- 
honor to the drawer is necessary to be 
given, Mr. Peterson argues that the 
lex fori, which he contends is the Eng- 
lish law, should be applied to this case ; 
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Sonarmurt contended that the plain 
Us * 
Buarzo Das maintain the action on tha bill of exchange. 


JOHURY. 
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Mr. Kennedy (Mr. Bonnerjee with him) for the defendant, 
iff having taken the cheque could not 
He cited Story 
Bills, page 276; Mollett v. Robin- 
ular usage is imported into every 
If the remedy against 


















on Bills, page 519; Chitty o 
son(1); Knowledge of a parti 
document which is subject to suc 
the acceptor is suspended, the 
cheque is payment until it is pres 
[ PAUL, J.—Notice of dishonor was 
The bill was not dishonored on Sa 
accepted the cheque in payment of the 
the plaintiff had not presented the bill o 
to recover would have been gone |—Bridg 


ted and payment 18 refused. 
ot necessary on Saturday |. 
. the plaintiffs had 
J.—if 
1 Saturday their right 


Mr. Graham in reply.—Notice of dishon 
by Hindu law, which, it is submitted, is to 
case. Ifitis necessary, it was in this case giv 
time—Gapinath v. Abbas Hossein (3); Pigue v. 
Gopal Das v. Sheikh Syad Ali (5); Syud Ali v. Gop 


Sumbhoonauth Ghose v. Jodoonauth Chatterjee (7). 


PAUL, J.—The plaintiff sues as endorsee his immediate en Mog 
the defendant, on a bill for Rs. 2,500 drawn by Narayan \Sing 
and Co., and accepted by Charles Nephew and Co. . There 
wás an endorsement from Narayan Sing and Co. to the defend 
prior to that of the defendant to the-plaintiff. The facts of the. 
case are few, but not wholly free from doubt. The bill became 


_ due on the 3rd December 1870, which was a Saturday. On that 


but the dex fori of this Court, according 
to the Charter, is in a-case like the 
present the Mahomedan law. Ques- 
tions of mercantile usage in English law 
used in former days to be proved by 


therefore find a verdict for the plaintiff 


the decree to carry interest at six per 
cent. until satisfaction, 


for Rs. 2,000, the amonnt of the hundi; . 


evidence. So in the present case then 


„there should have been evidence of 


usage amongst Mahomedans, if any 
existed, to show that notice of dishonor 
to the drawer was necessary. We 
find nothing in the evidence to show 


the necessity of such a notice. We 


(1)156 L. R., O. P., 646. 
(2) Zb., 461. 

(3) Ante, pr 434. 

(4) 1 W. R, 76. 

(5) š B.L. R., A. 0., 198. 
(6) 13 W. R., 420. 

(7) Cor. Rep., 88. 
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ony the plaintiff, who was the then holder (having discounted the 1871 
bill), sent his jemadar, Narayan Sing, to Charles Nephew Soxarmut 
and Co. to receive payment. T jemadar arrived during Brrarro Das 
business hours, but it appears the K] was taken by Mr. Aleock, dii 
and a cheque given him about th time the banks usually close 
on a Saturday. Having recefyed the cheque and given a 
receipt, he went and found Abe bank closed. The defendant 
Pep ace aie a ed, and saw the plaintiff’s jemadar at 
© Rank being closed, the jemadar went 
and Co., and represented that the 
aid, and demanded cash. He was not 
advised to go away, and it was stated that 
honored on Monday. He went away ap- 
ut the plaintiff’s gomasta appears not to 
fied, and sent him to the defendant to inform 
di had not been paid, as the cheque could not 
required the defendant as his immediate endorsee 
ount of the hundi, There were two interviews 
with Indu Mull. As to what took place at these 
s is differently stated by Indu Mull and the plaintiffs 
» Narayan Sing. I think the account given by the 
is the more truthful, though both the parties have 
ggerated their case, Indu Mull having the greater motive 
r exaggeration. Narayan Sing says, “ Indu Mull said, do not 
fret yourself, you will get your money on Monday; if you do 
§ not, Iam personally liable.” Indoo Mull says he said, “‘ Produce 
/ the hundi, I will pay you at once; if you do not produce it now, 
I won’t pay you to-morrow.” I do not believe Indu Mull, or 
that the notion of repudiating his liability if the hundi were 
not presented to him on that day, occurred to him then. He 
was also the endorsee of a hundi for Rs. 7,000 which he had 
left with Messrs. Charles Nephew and Co., and had taken a 
cheque; and though he now says he took the cheque in full 
satisfaction, it is clear that that notion did not enter his mind 
then, as on Monday he gave notice to his immediate endorsee, 
and he admitted he did it to make the immediate endorsee 
liable. There is another circumstance which confirms Narayan 
Sing; he said Indu Mull told him he had a cheque for Ra. 7,000 

















cheque had not been 
paid the cash, but w 
the cheque would b 
parently satisfied, 
have been so sati 
him that the h 
be cashed, and 
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1871 not paid. Both were companions in misfortune, and one of 
Somanmutt them would hardly repu iate a hundi for Rs. 2,500, which repudia- 


Bramo Das tion affected his own hundNor Rs. 7,000. But Narayan sing j 
oi Indu Mull, but when I consider 


iberately made a false statement, 




















not only less interested tha 
that the latter individual has de 
I must necessarily hold his credi i 
I now proceed to show in what 
Mull said he never told Narayan 
Rs. 7,000, and added he might have b 
wards he said he met Narayan Sing at t 
Indu Mull acted as jemadar and went to 
_ receive payment of his hundi for Rs. 7, 
Mull told Narayan Sing that he hada hu 
I consider the former told a most .deliberat 
material fact, which goes to corroborate the p 
both parties had made up their minds to wait 
have no doubt that Indu Mull gave Narayan Sin 


mpaired. 

spect he has done s0. Indu 
ing about the cheque for 
n told by some one; after- 
e bank. I do not believe 
the Calcutta Bank to 
00. I believe Indu 
i for Rs. 7,000, aud 
falsehood as to a 
intiff’s story that 


aud was 


I believe that Narayan Sing was petulant and querulou uld be 


only appéased by Indu Mull’s assurance that the cheque a; 
honored on Monday. On the Saturday Indu Mull knew the Ma 
was with Charles Nephew and Co.; and had he asked tor¥le 
hundi, there would have been little or no difficulty in procurin 
it, Narayan Sing’s version of the assurance held out by Indu 

= Mall is confirmed by Surup Sook, who says Indu Mull never } 
repudiated his liability. Surup Sook says he went twice on 
Monday, and that as soon as he was told to procure the hundi 
he went and procured it. His testimony has not been shaken 
by the severe cross-examination to which it has been subjected. 
Putting the evidence of the two against that of Indu Mull, 
who is not trustworthy, I conclude that it was agreed they 
should wait till Monday, and all question of liability remained 
in abeyance. 

As to the striking out of the name of Charles Nephew and 
Co., if Mr. Kennedy could have proved his instructions, 
we should have known how the name was struck out, but 
there is no evidence as to how it was done. If it was done 
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_ by consent it would have terminated all liability. In this case 1871 
the story is one sided, and it is clear it must have been done Soraw 
without consent ag the signature wás at once restored when Bramo Das 
required. Probably the signatufe was struck out by Charles ate 
Nephew. and Co. as indicating that they had paid the bill. 

I find it was not strack og# with the consent or privity of 
the plaintiff, 



















whether the cheque was taken in lieu 
wn by Mr. Justice Byles in his work 
age 229 (1), as follows :— 


The next question is, 
of the bill? It is laid do 
on Bills of Exchange, p 


“ Ifa bill or note bg 
be said at the time, 


E taken on account of a debt, and nothing 
E E the legal effect of the transaction is this, 
pended ait ae fot still remains, but the remedy for it is sus- 
creditor. This , ty of the instrument in the hands of the 
ae effect of giving the bill has also been described 

as & condition j , on . 
E aie al payment.” Applying these principles to this 
sque must be taken to have been a conditional pay- 

when it was dishonored, the lability on the original 
Aed. There is a passage quoted by Mr. Kennedy from 
F on Bills, page 276, which shows that when a man receives 
aque and gives a bill up, he gives up all claim. In support 
is passage a manuscript case is cited. But immediately 
Acceeding this passage is the following :—‘ So where a cheque 
s received in payment, the person who passed it to the holder of 
/ the bill is discharged if due diligence is not used to obtain money 
= on fr Moule v. Brown(2); and so also is the drawer of the cheque, 
| sonsequence of such delay, his money has been lost ”— Robin- 
| l Hawksford(3). Mr. Marindin relies on another passage in the 
b work, page 277, to the following effect :—So the accept- 
e of a creditor of a cheque in his favor drawn by the debtor 
yerates as a payment unlessit be dishonored ”—Pearce v. Davis (4). 
P. hese authorities tend to show that the mere taking of a cheque, 
{which is subsequently dishonored, after having been presented in 
due course of business, does not operate as a payment of the bill, 


(1) 10th Ed., 235. (3) 9Q.B., 52, 
(2) 4 Bing. N. O., 266. (4) 1 M. & Rob., 865. 
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It appears to me, that to operate as a discharge, the cheque 


SOMARIIULL must be taken and accepted in full satisfaction of the bill In 
. 3 


0 


Barro Das this case, there is no evider 
JOHURY. 


- not having been given until Monday. I must be & 


oe of an agreement or understand- 
ing that the cheque should Re 8° taken; I am therefore left 
to gather the intention of the part ies from the proved facts of the 
case. The conduct of the plaintiff in putting himself in com- 
munication with the endorsee as welt With the acceptors, and the 
conduct of the acceptors in giving UP the bill and o 
their signature, prove to my mind t® absence of any un 
standing or intention on the part of the parues to ieee t : 
cheque as having been taken in full sat isfaction of the bill. 
therefore hold that the cheque was not tame” “™ full satisfaction 
and discharge of the bill, and the cheque nearer 
rights and liabilities of the parties to the b ll continued 1 
operation, unless the liability of the defendant Wx; gone by reason 
of the hundi not being produced to him on tiig Cae 
payment demanded, or by reason of notice of e mg 

















precedents cited by Mr. Graham with reference td 
dishonor as between natives. But Mr. Kennedy conte’ 


Hindus and Mahomedan law to the Mahomedans; he asg 
there is nothing in Hindu or Mahomedan law relating ¥ 
bills of exchange, consequently this Court is bound to app 
the lex fori. Similar arguments were used by Chief J st 
Peel and Colvile in Musleah v. Musleah (1). Mr. Kennedy . 
further urges that the adoption of an English form of bill implies 
that the parties contracted with reference tothe Englishlaw. It 
was similarly urged by Mr. Dickens,in Gopeehrist Gossainv. Gun- 
gapersaud Gossain (2), before the Privy Council, that the English 
form of the conveyance showed the father meant the English law 
to apply, but their Lordships were of opinion that though the 
observation was a fair one to make, it would not be right to 
give weight to a deduction which seemed to be far fetched. 
Here the argument from the form of the bill of exchange is 
in strict analogy with the argument which the .Privy Council 


(1) Fulton, 420. (2) 6 Moore's I. A., 53. 


ram 
` egalh, 
A -E : 
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N 
Ma 
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mee. It is very sound sense that notice of 1871 
. P apuven within a reasonable time, and if Somrnruu 
` ynd aof puaullP f the abseyce of such a notice should Baaino Das 
| oH N 63809 THIF the person entitled to the notice has RRG 
aqy oq\, ut wog poaedoP, The e propositions are enunicated 
29158 ogmoons 9U} PYH pa raham,—namely, Gapinath v. 
azap £20 j as V. Sheikh Syad Ali (2), and 
both Charles Nephew and Co., the 
g and Co., the drawers and imme- 
fendant, were wholly and hopelessly 
ay, the day of the maturity of the bill, 
otice (if such were the case) could not 
THA OU} Jo opnoprao os defendant, and cannot, according to the 
-JIU oSpnp om oan insisted on as a defence. I hold that 
OQ} JO Juosuop OTF ota defendant all matters were put off till 
(us “‘sonaed ony W99M30q 9 ee bridges over any difficulty which | 
249 uo ‘pusqsny 10y a \ to English | law, on the ground that 
ABT UepoMOYsyY 1940 zo ‘Pid on the Saturday, it was necessary 
79}6on that day. The presentment of 


BIE 99 puf srq UY uoe til Monday by the consent and 
Jl q3 3 07 TAAR 2s- oo 
ee of the defendant, and the cheque not having been paid 


ut. ueshat day, it may be taken that. the bill was actually dis- 
` 8B nored on the Monday, and that being so, I find on the evidence 
xeyfat immediate notice was given to the defendant,’and on the 
asame day the bill presented to him for payment. But if the bill 
must be taken to have been dishonored on the Saturday, I find 
reasonable notice of dishonor was given on Monday. If notice 
of any particular form and at any particular time is customary, 
the defendant should have adduced evidence in proof of such 
‘custom, but this he has failed to do. The contract on a bill 
' between endorser and endorsee is that if the acceptor does not 
pay the endorsée will pay. The ruļe that want of notice dis- 
charges is a matter of comparatively recent practice in the Eng- 
lish law; the old rule was that it would not discharge, unless the 
party to be rendered liable was prejudiced. 


J 
™ 


| -fyoobunp pun PON 



















Q) Ante, p. 434. (3) 1 W. R, 75. 


(2) 3 B. L. R., O. G, 198. 
i l 57 
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1871 On the whole, then, I consider the plaintiff is entitled to 


SoMARIMULE succeed, and to recover the amount of the bill or hundi from the 
Buamo Das dofendant, I should probably not have awarded the plaintif 
JoHURY, : the witness- 
costs in this case, but the defendant's conduct in the 
box exhibited such gross dish Sli ra g g a = oe 

O € ~ 
to believe that the suit has bee¥ IW (1) goes B 
p yete o 
sequently consider the ordinary q Mig o yurod oy 
should have his costs, should not be 













oer : TUsIp 91070410Y} 
The plaintiff is entitled to a decree ae poson d pey 
: ouou suoryrputo09 

Attorney for the plaintif: Mr. Dov p oy} oF Burp1099s 


yey} peg 91039101} 
i -Butor gus pup 


i E a Sa eq} QABD yor 
Ag Peat £33) 


Attorneys for the defendant: Messrs. 
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= ‘MBL UBP 

1871  BADARANNISSA BIBI (Prater) v. MAFIATTALA (Dhuonorpein{ 
Alay 25. ; : ; ; l uw yL 

——— ` Makomedan Law-~Suit for a Divorce by a Wife—Private e 


o quassu q} . 
A husband entered into-a private agreement with his w™ 


R ; 107 osu 
to divorce him upon his marrying a second wife during her E and with E ia 
her consent. g $ 


Held, that the Mahomedan law sanctioned such an agreement, and that os 30 


wife,. on proof of her husband having married a second time without her 
consent, was entitled to a divorce. 


THIs was a suit instituted by a Mahomedan lady against her 
husband for a dissolution of marriage, on the ground that the 
husband, who had executed a deed of. settlement (Aabinnama), 
covenanting not to marry another woman, so long as the plaint- 

“iff was living, without her consent, and that if he did so, the 

- second marriage would entitle the plaintiff to divorce herself from 

i him, had broken his contract by marrying another woman. The 
defendant alleged that there was no such condition in the deed 


* Bpecial Appeal, No. 1702 of 1870, from a decree of the Judge of Tip- 


perah, dated the 7th May 1870, affirming a decree of the Moonsiff of that 
- district, dated the 28th August 1869. 
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ttlement as stated by the plaintiff; that there was no provi- 
n the Mahomedan law entitling her to have the divorce 


inion that the Civil Court had no 
s of divorce under the Mahome- 
decision on the merits. It found 
id contain the condition mentioned 
ther stipulations regarding proper- 
end of the deed, there was the clause 


p 
40 wot} er to marry another husband on the 
amo SITUS e provisions recited in it. The Moonsiff 
, FRACA » y e plaintiff was not entitled to a divorce, 
6 ga 


d, until the husband had violated all the 


ABU 08104 ed in it. He also held that the defendant 
_3u0d ax0m 1093 laintiff’s consent to the second marriage. He 

, oq en? x outs the suit both on the merits, as well as on 
yup P o 0u ‘tion, 


oq} 3 
o guodu P oaeo Pa the plaintiff appealed to the Court of 
4 30 snnt . gapo Y ee ye Judge held that the Civil Court had 
0088 om S stion ag} dO oaia on matters of divorce under the 
ka 2 apo émedan law. He was of opinion that, according to the 
o pre ‘a of settlement, a violation of any one of the conditions was 
‘9 wweRicient to entitle the plaintiff to a divorce. But he held 
oy phat there was no provision in the Mahomedan law which 
a ‘applied to a divorce by a wife against her husband, upon: the 
condition in the private arrangement put forward by the 
-plaintif On this point the Judge observed,—** Now a Maho- 
“medan. is entitled to marry four wives at the same time; 
“ there is therefore no illegality in his having married another 
“ woman during the life-time of the plaintif. The Mahomedan 
“law gives great facilities to the husband to divorce his wife, 
“but puts every obstacle in the way of the wife divorcing her 
“husband, and this was the natural consequence of Maho- 
“medan society as it was when the law was made, and indeed 
“as it now exists. Itis unequal and unfair, but with this we 
“have nothing to do. We have only to administer the law as 
‘it stands. With scarcely any exception, the law does not 
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“order to make the bargain a settled one 


-tion that her marriage with her husband was dissolved. She 
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“allow a woman to divorce her husband. He cannot claing 
“indeed, if, for instance, her dowry has not been paid (jug 
“in the purchase of a horse or cow, the price ga 


“obtained her, it is very difficul 
“ free from him.” A little furthe 
said :—*‘ I find nothing in Macnag} 
‘authors which authorises a wife to 
“ eround of any private agreement ms 
“as has been adduced in this case.” 
plaintiff to her husband’s second marr 
ed,— It would appear, moreover, from t 
“nesses that the plaintiff was not averse 
“é marrying another woman, if indeed she 
e permission.” The Judge therefore dismisse 

The plaintiff then preferred a special appeal to 
against the decision of the Judge. 


Moulvi Marhamat Hossein, for the appellant, coig 4 p morg 
the Judge below was wrong in holding that the privg ih : 


™ 10 
ment entered into between the parties was COn EEA Oogg aJta a 
Mahomedan law, and in not giving effect to that, Pept otna9 = ih By oo 
referred to page 259, chapter III, book IV of 4 Poy 0g te 1 04 = 
showing that, where a husband gives his wife’ Ca iy 8 otoy) 


divorce herself from him at any time, sho is at liberty ttir" {I0.4 
therefore there was nothing repugnant to the Mahomedan law. 4, 

a husband entering into an agreement with his wife, consentinsy, 
to her divorcing him on his marrying again during her life-tim Te 
He quoted section 2, chapter II, page 218 of Baillie’s Maho- 
medan Law in support of the same proposition, He next urged 
that, as all the facts were found in the plaintiff’s favor by the 
Court below, which entirely based its decision on an erroneous 
view of the law, the plaintiff was entitled to a decree. 


No one appeared for the respondent. 
The judgment of the Court was delivered by 


JACKSON, J.— The plaintiff brought this suit for a declara- 
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eged that, at the time she was married to her husband, an agree- 
ent was entered into between them, one condition of which 
=. that, if he married another wife without her consent, she 
bebe ont it) fund take another husband. 
estion before the lower Courts 
Bn place. There was an alléga- 
Look place with the consent of the 
burts seem to have found that this 
Courts dismissed the plaintiffs suit, 
f condition was against the Mahomedan 
hat there are numerous modes in the 
nich & husband can divorce his wife when- 
t does not give equal facility to the wife to 
“The Judge is of opinion that this con- 
wo law, and that the plaintifi’s suit should be dis- 



































a 0 ke ep gus Court is on the ground that the 
y bist Neo; eg to the Mahomedan law. No one 
ed on the part rof the special respondent to support the 
Bf the lower Court upon this point of law. We have 
pto the Mahomedan law books. The Judge has stated 
Ẹision that Macnaghten does not allude to the subject. 
, b the Hedaya and Baillie’s Mahomedan Law have special 
pon it. 
daya in book IV, chapter III, page 257, lays down as 
hat a husband may give power to the wife to divorce 
Tt :— If a husband say to his wife, ‘ Divorce yourself when 
i please,’ she is at liberty to divorce herself either upon the 

of or at any futuré period, because the word when extends 
Be SS all times; and hence it is the same as if he were to say, 

Yý «< Divorce yourself at whatever time you like.’” If this is the 

f correct law, the husband can certainly enter into an agreement 
: with his wife that, if he enter into a second marriage during her 
life-time, without her consent, she can divorce herself. 

Baillie in chapter II on the subject of divorce, section 2, page 
218, says :—“ Repudiation is said to be referred to a time when 
“< its effect is postponed from the time of speaking to some future 
“time specified, without any condition. And repudiation is 


= re 
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. particular acts, either on the part of the husbal 
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“ gaid to be suspended on, or attached to, a condition, when it 
“ combined with a condition and made contingent on its occ 
“rence. In the former cage repudiation takes effect immediatg 
on the arrival of the time Mohio jel os sbecn Toler ed 

“the latter, it takes effect of 
“ which it has been made to depå 
“irrevocable repudiations are sus 
“time, or made subject to a cond 
‘or reference to a future time, wi 
“might, therefore, I think, be treated tă 
“been treated separately by the compile 
s gir and other writers on the Mahomed 
“ same arrangement.” He goes on to show 
take place either at some future time, or in cd 





a 


of the wife. $ 
Looking to these chapters of the law, we think tE 
ment between the parties was not contrary to the 
law. But, on the contrary, there are clauses in the 
are distinctly consonant with such agreement. 
We therefore set aside the Judge’s decision, and dg 
plaintiff’s suit with all costs. 


Appeal a 


[APPELLATE CRIMINAL. | 


Before Mr. Justice Ainslie and Mr, Justice Paul. 
THE QUIEN v. RAMKRISHNA DAS AND ANOTHER.* 


Penal Code (Act XLV of 1860), 8. 161— Public Servant— Illegal Gratifica @ k chief 

A peon of the Collector's Court, who received no fixed pay from wf 
Government, but was remunerated by fees whenever employed to serve any c 
process, and was placed on the register of supernumerary peons, had been 
ordered by the Magistrate to do duty on a particular day at the office of the 
special Sub-Registrar, where he was detected receiving an eight-anna piece 
from a person, and was prosecuted fur receiving an illegal gratification as a 
public servant, 


* Reference, under section. 434 of the Code of Criminal Procedure, by the 
Officiating Magistrate of Backergunge. 
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eld, that the peon was a public servant, under the definition in the 9th 
e of section 21 of the Penal Code, and the trial of the charge against him ° 
be proceeded with. 


ing, a Collectorate peon, was, on the 21st 

der in the special Sub-Registrar’s 
Sub-Regitrar saw him receive 
as, and getting up immediately, 
, and found that what he had just 
piece. The Sub-Registrar prose- 
eceiving, and Ramkrishna Das for 
The case was made over for 


istrate discharged the prisoners. He was 
Ram Charan was not a peon on the regular 
eceipt of a fixed pay, but a supernumerary, 
ed by fees on each occasion that he was required 
process, and that as on the day of this occurrence 
rocess to serve, and was therefore in receipt of no 
not be regarded as a public servant. 

-ating Magistrate, however, being of opinion that 
aran was, on the 21st June, a public servant, sent up 
e to the High Court under section 434 of the Criminal 
cedure Code. The Magistrate said that, as the peon was 
pointed under the Board’s rules, and in accordance with 
ection 6 of Act V of 1863, B. C., as an occasional or supernu- 
merary peon, and was registered and had a badge, he was a public 
servant under the 9th description mentioned in section 21 of the 
Penal Code, although he was remunerated for his labor by 
fees instead of a fixed salary. 


No one appeared to PUPROEE or oppose the reference made by 
the Magistrate. 


AINSLIE, J.—We are of: opinion that the view taken by the 
Magistrate is correct. Section 21, clause 9, includes among pub- 
lic servants “every officer in the service or pay of Government, 
or remunerated by fees or commission for the performance of any 
public duty.” The Deputy Magistrate reads this as if the word 


iis, 
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“ and” were substituted for the first “ or,”——that is, as if the clg 
stood—* every officer in the service of Government and paid by 
Government, or remunerated by fees or commission;” bu 
words of the law are more extensive. Explanatign 2 append 
the said section, disposes of the, obje 
the accused was in eontraven 
Revenue. As said in the. comme 
Messrs. Morgan and Macpherson 
“ explanation, the person who in fact 
‘ office which bring him under some 4 
“c public servant, is for all the purposes 
* fully a public servant, whatever legal d 
“his right to hold the office.” The accused 
ly perhaps, appointed to discharge the duties 
been entrusted to @ paid servant of the Gove 
(to use the words of the commentary above quo 
“ all appearance a public servant” (which unquestid OL 
“ accepted a bribe, or was obstructed in the exe (az, 
“duty, the penal provisions of the Code are applic ®r 209 
*‘ will be punished in the one case, and protected in Ka 
€“ notwithstanding that there may be legal defects in his 
“ the office.” The order for the discharge of Ram Charan 
and Ramkrishna Das must therefore be set aside, ang the tria 
the charges against them must be proceeded with. 
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Before Mr. Justice L, S. Jackson and Mr. Justice Macpherson. 


THE COLLECTOR OF HOOGHL , ON BEHALY OF GOVERNMENT, AND 
BABOO ISWAR CHANDRA TER (rwo'or tus DEFENDANTS) V. 
TARAK NATH MUKHOPA HYA (Puainrirr),* 


Magistrate, Liability of—Crighinal Procedure Code (Act XXV of 1861), 


ie ` Ath Magistrate’s order. The lower Appellate Court 
. £43 Magistrate proceeded under Chapter XX of the 
eS 


pa Ode, that he called on the plaintiff to show cause, and 
ie arough the police. The High Court, in special appeal, 
© $ found by the lower Court, held, that the Magistrate was 

d with jurisdiction (though, under the circumstances dig- 






e property he proposes to interfere to appear and show cause. 


Tars was an application, on behalf of Government, for a review 
of judgment delivered by this, Court on the 5th of January 
1870 (1). The grounds on which a review was sought were 
several; but the following two only were held to be admissible 
for argument, the points involyed im the others having been 
already argued and determined at the hearing of the special 
appeal :— __ 

1. Whether a Magistrate who acts irregularly and illegally 
within his jurisdiction is protected from a civil action for damages? 

2. Was the Deputy Magistrate in this case acting judicially 
and within his jurisdiction ? 


* Application for Review, No. 44 of 1870, of the judgment of Mr. Justice 
L. 8. Jackson and Mr. Justice Macpherson, dated 5th January 1870, in 
Special Appeal No. 1911 of 1869. 

(1) 4 B. L. R., A. C., 37. 
58 
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. that the plaintiff would have no right of civil action 
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Mr. Bell, Legal Remembrancer (with him Baboo Annada 
Prasad Banerjee), for the applicants, contended that Magistrates 
were protected from actions for things done within their jurisdic- 
tion, thongh erroneously or invegularly done, and, in support of 
it, cited Calder v. Halhket (1). \ That case turned upon the con- 
struction of 21 Geo. III, c. 70, & 24 (2). |JAOKSON, J.— But 
in Gasper v. Mytton (3) the Magistrate was cast in damages. | 
That case turned upon a different pont. Mytton made the arrest 
not asa Magistrate but as a Justi€© of the Peace, and as no 
formal complaint upon oath had bee made before him, it-was 
held that he had no jurisdiction. In tRe Case of Government v. 


Brijsoondree Dasee (4), it was expre ly declared that the 
rom the jurisdiction 















of 1850. In Garnett v. Ferrand (5), œ Coro £ ey, 
the plaintiff out of the room in which an inquest w? = 
& 


and the plaintiff thereupon brought an action against 
for trespass and assault. But Lord Tenterden Ha 
action would lie. ‘ We are,” he says, “ unanimously o 


the Coroner, even though he had the right of being pres 
the proceedings, and had been wrongfully disturbed in the ex 
cise of it by the Coroner. The Court of the Coroner is a Cour 
of Record, of which the Coroner is Judge; and it has been 
decided that a civil action will not lie against a Judge for an 
act done by him in his official character.” The immunity of 
Judges from civil actions was also admitted by the late Supreme 
Court in Moulvie Ally Kureem v. Sandys (6). In this case the 


(1) 2 Moore's I. A., 293. judicial office in the Country Courts 

(2) 21 Geo. ITI, c. 70, 8,24.— And for any judgment, decree, or order of 
whereas it is reasonable to render the the said Court, nor against any person 
Provincial Magistrates, as well natives for any act done by or in virtue of the 
as British subjects, more safe in the order of the snid Court.” 
execution of their office; Beit enact- (3) Taylor's Rep., 291. 
ed that no action for wrong or injury (4) 5. D. A., 1848, 456. 
shall lie in the Supreme Court against (6) 5 L. J. (0.8.), K. B., 221; 6 B. 
any person whatsoever exercising a & O., 611. 

(6) 1 Boul. Rep., 1. 
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defendant, who was a Mofussil Judge, was sued for libel in conse- 
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quence of a report which he made to the Sudder Court regarding Co-tecToR or 


the plaintiff. The Court, however, held that the defendant as isv 


AND 
AR CIAN- 


a Judge was protected from a civil action. “ The authorities,” Dea Mrrrer 


said Colvile, C.J., “show that the Judge’s immunity from Ta 


Y. 
RAK NATH 
UKHO- 


action in respect of words spoken is far wider than the roal rapmra. 










necessity of the particular e requires; that it exists even 
when it is abused in a degred that it would justify the removal 
of the Judge. The case of {The King v. Skinner (1) is a strong 
instance of this. There. fhe Judge had no power to command 
the grand jury to exergise their functions in the way agree- 
able to him: still less/to use the gross and indecent language 
by which he rebuked heir disobedience of what he was pleased 
to call his commayig, Yet Lord Mansfield lays down broadly 
that the words ing spoken in office, he could not be put to 
t criminally for them, and this probably is but 
om the principle that, for what is done within his 
though irregularly and improperly done, a Judge 
e liable in action.” As to what is meant by acting 
, and who are judicial officers, Tozer v. Child (2) may 
rred to. In that case the defendant was a churchwarden, 
ox Te refused to permit the plaintiff to vote as a vestryman, on 
ivy ground that he had not paid a church rate. It afterwards 
‘“ppeared that the church rate was an illegal one, and that the 
- plaintiffs vote had been wrongfully rejected, and an action was 
‘ thereupon brought against the defendant for having injured the 
plaintiff by illegally rejecting his vote. But the Court of 
King’s Bench held that the action would not lie :— I remember,” 
said Cresswell, J., “a case in which Lord Tenterden declared 
that a Judge should be free in thought and independent in 
judgment. Here the defendants may not be Judges, but they 
are quasi Judges. They had to exercise an opinion upon the 
matter whether the plaintiff was entitled to vote or not. Having 
decided against the plaintiff without malice or any improper 
motive, it would be monstrous to subject them to an action. A 
man could never preside safely at a poll if in every case where 





(1) Lofft, 55. (2) 26 L. J., Q. B., 151. 


CoLLECTOR OF to an action.” 
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he decided wrongly in rejecting a vote he would be subjected 


the same effect. 





The case of Barnardiston v. Soame (1) is to 
And the principle laid down in these decisions 
DRA Morrer is this, that where the law imposes a duty upon an officer, a duty 
Tarax Nat which requires the exercise 


judgment and discretion, that 


officer, quoad that duty, is a Judge. This is clearly laid down in 
Ferguson v. The Earl of Kinnowll (2), Kemp v. Neville (3); 
and the case brought by the inhabNants of Mahalingpore against 
Colonel Anderson, the Political Agent of Modhool, decided at 


Bombay by Mr. Justice Bayley, ( 


(1) 6 Howell’s State Trials, 1095, 
(2) 9 CL & F. 311. 
(3) 31 L. J., O. P., 158. 

` (4) Before alr, Justice Bayley. 


INHABITANTS OF MAHALINGPORE 
v, ANDERSON. 


Tx following judgment was report- 
ed in Times of India of 28th April 
1870 :— 


Barrer, J.—The plaint in this suit 


was presented to me in Chambers on the 
19th instant by Mr. Anstey, who called 
my attention to the question of jurisdic- 
tion, and cited some authorities for the 
purpose of showing that this Court 
might receive the plaint in its extra- 
ordinary original civil jurisdiction. 

{Í shall consider, first, whether the 
plaint discloses any cause of action; 
and, secondly, whether this Court has 
jurisdiction to receive it. 

The plaintiffs, two in number, state 
in paragraph 1 that they are inha- 
bitants of Mahalingpore, a village in 
the territories of the Chief of Mood- 
hool; that they are Hindoos and be- 
long to a caste called “ Kurwin 
Setti;” that the said caste of the 
plaintiffs consists of 300 families or 
thereabouts, and numbers about 3,000 
souls, all or the greater part of whom 
reside in the said village of Mahaling- 
pore; that the plaintiffs are the heads 


may also be referred to. 








plaint they state that 
at the time of the commit 
of the wrongful acts thereina 
plained of, was and still is 
Agent at the Court of the said ay 
of Modhool, and as such then w “Ye, ig 
and now is, entrusted with, and i Oy, 
fact then exercised and still exercises», ‘% 
exclusive civil jurisdiction throughof 
the territories of the said Chief 7 ‘ 
amongst other places in the afor 

village of Mahalingpore; that ay? art 

of the defendant wherein b’-“éxer- 
cises such jurisdiction as aforesaid is a 
Court subject to the superintendence 

of the High Court of Judicature of 
Bombay. (The learned Judge stated 

the rest of the plaint, and then pro- 
ceeded.) 

The plaint prays that Colonel 
Anderson may be ordered to pay 
Rs. 6,000 damages in respect of each 
or any cause of action, and it also 
prays for an injunction, 

It is charged against Colonel 
Anderson, first, that on receiving the 
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There is also the case of Parankusam Narasaya Pantulu v. 


report of the karbaris, who are stated 
m paragraph 6 to be exeontive offi- 
Cers in the said territories, “and with- 
out allowing to the plaintiffs an oppor- 
tunity of showing cause against the 
said report, or of producing evidenca 

to prove the incorrectness and fali 
thereof, he did as such Political A 
and in his executive capacity, s 
then acting in a Judicial or mag 


caste of the plaintiffs to h 
into the village of Mahai: 


be present at, or solen 
between members og 


Bect at the houses 
















Krged, secondly, against 
ergon that, “on the plaint- 
ne a petition of complaint 
ms Buch Political Agent, whose 
t was as such Political Agent 
ceive such petition and to allow 
e plaintiffs to appear before him 
M support thereof, he, Colonel Ander- 
son, neglecting his duty in that behalf, 
did wrongfully and illegally refuse 
to receive the said petition or to 
allow the plaintiffs to appear before 
him; and in consequence thereof the 
plaintiffs have been unable to obtain 
redress against the said Vanis, and to 
convey the said vessels filled with 
sacred water into the said village, and 
the said water in such vessels has 
become vaineless and lost to the said 
easte of the plaintiffs to the great 
damage of the said caste. 

Bearing in mind the nature of the 
claims set up by the plaintiffs, the 
allegation in paragraph 2 of the plaint, 
. that Colonel Anderson, as Political 


(1) 2 Mad. H. 0. Rep., 396. 


Stuart (1) and the case of Linford v. F itzroy (2). 













geht at the Court of the Chief of 
bdhool, is entrusted with and exer- 
ises «= exclusive’ civil jurisdiction 
throughout the territories of the said 
chief; and that the Court wherein he 
exercises such jurisdiction is a Court 
subject to the superintendence of the 
High Court of Bombay, it may be 
doubted whether the allegation is 
strictly true that Colonel Anderson's 
nid was invoked, and whether he acted 
in his executive, and not in a judicial 
or magisterial capacity. Neither the 
complaints to the karbaris, nor the 
complaints or petitions to Colonel An- 
dergon, are nnnexed to the plaint. > [om 
may be that they bave been withheld, 
lest they should show that the matters 
brought before Colonel Anderson were 
so brought in order that he might 
exercise the civil jurisdiction with 
which he is entrusted. 

The Chief of Modhool, within 
whose territories the alleged causes 
of action arose, is a member of the 
Gorepurai family, one of the three 
large families of which the Southern 
Mahratta jaghirdars consist. 

The Gorepurai family rose to emi- 
nence under the Mahomedan Kings of 
Bijapore, from whom they received 
their estates, and though the most 
determined opponents of Sivaji during 
his early conquests, on the overthrow 
of the Mahomedan power, they joined 
the Mahrattas, and accepted military 
command from the Peishwa. In 1815, 
the then Chief of Modhool, Narayan 
Rao, died, and was'succeeded by his son 
Vencut Rao, Rajah Gorepurai, who 
was selected by the Peishwa in pre- 
ference tothe elder son, Govind Rao, 
by a junior wife. 

On the fall of the Peishwa the estate 

(2) 18 Q. B. 240, 
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was the Deputy Magistrate in the pre- 


The next questiorhs, 
















certain terms granted by the 
India Company on the 27th Decemb 
1819 to him, regarding the lands whic 
he held of His Highness the Peishwa 
for the payment of his contingent, 
which were then comprised within 
the territories of the British Govern- 
ment, and were then graciously grant- 
ed to him for furnishing a contingent 
of twenty horse to Government in 
consideration of his family being of 
old standing. 

These terms, consisting of 1.1 articles, 
are to be found in Vol. VI. (p. 178) 
æf 2 “Collection of Treaties, Engage- 
ments, and Sunnuds relating to India 
and neighbouring countries,” compiled 
by Mr. Aitchison, then Under-Secre- 
tary to the Government of India in 
the Foreign Department, and publish- 
ed at Calcutta in 1864, and compiled 
partly from information supplied by 
the Secretary and by certain Political 
Agents in the service of the Bombay 
Government. 

Article 7 of the terms so granted 
is as followe:—“ You will attend to 
the prosperity of the ryots of your 
jaghi, to the strict adminigtration of 
justice, and the effectual suppression 
of robberies, murders, tullee, arsons, 
and other crimes. Should that not 
be done, and the Government gives 
orders regarding any complaint made 
in your jaghi, you will act accord- 
ingly in the settlement of the matter. 
Any decision of Government regard- 
ing the administration of justice which 
may be made on investigation must 
be duly executed. If any obstruction 
should be offered, or should the country 
fall into great disorder, and robberies 
and other offences begin to be com- 


sent case, when he ordered the band to be cut, 


acting judicially 


mitted, the Government will make 
auch arrangements for the surinjaml 


lands as it may deem proper.” Article 
11 states :—“ The British Government 


are no treaties or engage- 
h the Chief of Modhool of a 
tdate than those in Vol. VI. 
ison’s compilation. 

t Chief is a minor, 
ol Sawasthan or State 
by officers Of the 
though by virtae 
etioned by the 
yin 1862, the 


British Governmen 
of an arrangement 









The acts of Oolonel 
now complained of must, I p 
have been done by him either 
executive capacity ofa Political Ag 
or in his judicial or magisterial cap 
city. 

If he acted in his judicial or 
magisterial capacity, I think that he 
is not liable in a civil suit like the 
present. 

In Kemp v. Neville (1) (decid- 
ed in 1861) which was an action 
against the Vice-Chancellor, of the 
University of Cambridge for assault- 
ing the plaintiff, a young female, and 
imprisoning her in a place called the 
Spinning House, and compelling her 
to take off her clothes and put ona 
prison dress, Sir William Erle, Chief 
Justice, in delivering the considered 
judgment of the Court of Common 
Pleas, by which it was directed that 


(1) 10GB, N. S., 628; 8; C, 81 L, J., C. P., 158, 
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and within his jurisdiction. 


HIGH COURT. 


[Jackson, J.— What is there to 
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show that he acted as Magistrate? he seems to have acted as Colts OF 


the verdict should be entered for the 
defendant, thus expressed the opinion 
of that Court upon the subject of the 
ummunity of judicial persons: “ The 
rule that a judicial officer cannot be 
sued for an adjudication according to 
the best of his judgment upon g 
matter within his jurisdiction, and 1 
the rule that a matter of fact so ṣ 
dicated by him cannot be put in 
In an action against him, hay 
uniformly maintained.” J 


humerous decisions, he ee 
“Throughout these cases E o090es : 
others the vital importang n PAY 
independence for eve A E 
is earnestly recognizegdal” Judicial mind 
Sete aes Sad The principl 
applies in its full e agi a 


Atent to the judicial 


duty to b 

ana ire oe vrmed by the Vice- 
to the same : ne is therefore entitled 
in Engla ne the state of the law 
allege 


that Colonel Anderson acted 
ely in hig political capacity 
omes apparent—no suit could be 
ught against him for acting judi- 
ially, 

Next, treating the alleged grievances 
as committed by him in his executive 
capacity as Political Agent, does the 
plaint disclose any cause of action? I 
am of opinion that it does not. 

Colonel Anderson in his charac- 
ter of Political Agent acts, I presume, 
under the instructions and as the agentof 
the British Government, subordinate 
directly and immediately to the Go- 
vernment of Bombay, immediately and 
indirectly to the Government of India 
and the Secretary of State for India. 


(1) 27 Howell's State Trials, 1264, 
(2) 1 Vesey, 871; and 2 Vesey, 68. 
(8) 1 Knapp, P. C., 816. 




















Ow, it is quite settled that a Go- 

nor is not liable to a suit in a 

burt of law or equity for an action 

Hone by him in his political capacity 

as an act of State— Tandy v. Earl of 
Westmoreland (1); Nabob of Carna- 
tic v. Kast India Company (2); Elphin- 
stone v. Bedrechund (3); Secretary 
of Siate for India in Council v. Kam- 

machee Boye Suhaba (4); Wadeer, 

ex-Rajak of Coorg, v. East India 

Company (6). 

The first of those authorities, Tandy 

v. Earl of Westmoreland (1), which 

waa cited by Mr. Anstey, was an ac- 

tion against the Earl for an act done 

by him in his political capacity of 
Lord Lieutenant of Ireland, and the 
Lord Chief Baron of Ireland says 

(p. 1264); “ Where thereis an executive 
power it is necessary to the end of gov- 
ernment that it should be sacred and 
inviolable, for the moment the liberty 
of the person of the executive power is 
restrained, the moment the free agency 
is taken away, that instant the Govern- 
ment falls, there is an end of all govern- 
ment the moment the executive power 
is violated;” and he quotes Locke’s 
Essay on Government, to the effect that 
it is better a private mischief should 
ensue to an individual than the peace 
and security of government should be 
violated by any attack upon the magis- 
trate executing the power of State, and 
the Lord Chief Baron proceeds in these 
words (p. 1265), “But I am happily 
relieved from the necessity of giving 
any opinion upon the point ‘whether 
he may be sued for any act done by 
him in a private capacity,’ when it ap- 


(4) 7 Moore's L A., 476. 
(5) 29 Beavan, 800. 
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Superintendent of Roads]. It is admitted in the plaint that he 
yas pees acted as a Magistrate, for the charge against him is that he cnt the 














done by him as Lord Lieutenant: 


am satisfied he cannot be dned in that 


capacity.” 

I cannot, I confess, sea what differ- 
ence there is in principle between 
suing a British Political Agent in for- 
eign territory in India for an act done 
by him in his political capacity and as 
agent for the British Government, and 
suing, or rather attempting to sue, His 
Excellency the Governor of Bombay 
for an act done by him in his political 
capacity as an act of State. Not, how- 
ever, having had the benefit of hearing 
the point argued before me by counsel 


on both sides, I abstain from giving a | 


decided opinion, or from saying more 
than that og at present advised I do 
not see that the act complained of by 
the plaintiffs forms the subject of a civil 
suit against Colonel Anderson. 

No malicious or improper con- 
duct is charged in the plaint against 
that officer, but so far as the second 
alleged cause of action ig concerned, 
that he neglected his duty and wrong- 
fully and illegally refused to entertain 
the application of the plaintiffs. The 
first alleged cause of action contains no 
such allegations. 

Mr. Anstey cited cases to show 
what has long been settled, viz., the 
law as to the civil liability of the Gov- 
ernor of a colony to an action brought 
against him in England for a wrong 


- committed by him while holding the 


office of Governor—Mostyn v. Fabri- 
gas (1), to which -may be added the 


(1) 1 Cowp., 161. 
(2) L. R., 4 Q. B., 225. 
(8) Parl. Cas., 24, 


recent case arising out of the dis- 
turbances in Jamaica of Phillips v. 
Eyre (2), which, with other authori- 
ties, clearly establish the principle that 
a Governor is liable to an action in 
gland for a wrong done by him 
uring his government. 

n Dutton v. Howell (3), decided in 
Parjmment at the end of Charles the 
'a reign, it was decided that the 
of a colony could not be 
gland for imprisoning a per- 
f official delinquency under 


his governm 
ceeded on the 


Council was cited 
e (4), but all that 


the Lieutenant-Govern 
of Trinidad, could be 


the Colony in respect of a bi - that 
cated many years before, b.q., 
though judgment be given againat WZ 
his person would probably not be liable 
to be taken in execution while residen 

in his government. l 

The criminal liability of a Governor 
was also mentioned by the learned 
counsel for the plaintiffs, and General ` 
Picton's case (5) was referred to by 
him. 

Before noticing that case, I may 
mention that Ex-Governor Wall was 
tried in England in 1802 for a mur- 
der committed by him by inflicting 
excessive corporal punishment in the 
island of Goree in 1782, he being at 
that time Governor of the island, and 
he was convicted and hanged (6). 


(4) 8 Moore’s I. A. 465. 
(5) 80 Howell’s State Trials, 225. 
(6) 28 Howell's State Trials, 51. 
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band without referring the matter to a jury. A Superintendent 
of Roads cannot refer a case to a jury, and the order of the 20th a teas OF 


Lord Campbell, however, says in hig 
“ Livea of the Chief J ustices,” Vol. II., 
p.149: “Then a very young man, just 
entered at Lincoln’s Inn, I was present 
atthe trial, and carried away by the pre- 
valent vengeful enthusiasm I thought 
that all was right; but after the laps 
of half a century, having dispassiona 
ly*examined the whole proceedin 
came to a very different conclusion 
A few remarks as to General Pip y's 
case (1) cited by Mr. Anstey. 
In 1806 General Picton 
before Lord Ellenborough 
tice, and a special jury, 
of King's Bench at W 
misdemeanour in ca 
inflicted upon Lui 
mulatto woman, į 
dad, of which 


g torture to be 
Calderon, a free 
the island of Trini- 


rough left to the jury the 
ether the punishment of 
vas allowed by the law of 
.at the time of the cession of 
land by Spain to England in 
They found that there was no 
law existing at the time of the 
ion, and a verdict of guilty was re- 
corded. A rule for a new trial was 
afterwardssmade absolute; and on the 
second trial the jury found a special 
verdict, setting out the facts of the case, 
and stating that, whether the defendant 
were upon these facts guilty or not 
they were wholly ignorant. They found 
that by the law of Spain torture existed 
in the island at the time of the cession 
of the island, and that no malice exist- 
ed in the mind of the defendant inde- 
pendent of the illegality of the act. 
The proceedings in that case lasted 
from 1809 until 1812, when the Court 
ordered the defendant’s recognizance 
to be respited until further orders, and 


torture 








(1) 80 Howell's State Trials, 225—956, 
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© prosecution was still pending ee 
when General Picton fell at Waterloo, Tarax Nara 














harge with bayonets, by which one 
of the most serious attacks made by 
the enemy upon our position was de- 
feated,” to quote the terms in which 
his death is commemorated by the 
Duke of Wellingto n in the despatch 
announcing the victory of Waterloo 
as published in the London Gazette. 
A monument to the memory of Rir 
Thomas Picton was afterwards erected 
in St. Paul's by the unanimous vote 
of the House of Commons. 

I have been unable to see how that 
case is an authority in favour of the 
plaintiffs in the present suit. 

On the first point, therefore, I think 
that the plaint discloses no cause of 
action against Colonel Anderson, 

Assuming, however, that it does, has 
this ,Court jurisdiction to receive it? 
I am of opinion that it has not. 

By Section 9 of the High Courts 
Act, 24 & 26 Vict, ©. 104, “each 
of the High Courts to be established 
under the Act shall have and exer- 
cise all such civil jurisdiction, original 
and appellate, and all such powers 
and authority for and in relation to 
the administration of justice in the 
Presidency for which it is established, 
as Her Majesty may by Letters Patent 
prant and direct, subject however to 
such directions and limitations as to 
the exercise of original civil jurisdic- 
tion beyond the limits of the Presi- 
dency Towns as may be prescribed 
thereby.” 

It is clear the alleged causes of action 
do not come within the ordinary ori- 
ginal civil jurisdiction. 
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March, upon which the band was cut, was signed by the defend- 


ant asa Deputy Magistrate. 


It is argued, however, that by e li- 


beral construction of the words {any 
a= 













suit’ in clause 13 of the Letters 
tent, the case can be brought in 
this Court ander the provisions of tha 
clause. l 

Clause 13 is as follows :—“ And we 
do further ordain that the High Court 
of Judicature at Bombay shall have 
power to remove and to try and deter- 
mine as a Court of extraordinary ori- 
ginal jurisdiction any suit being or 
falling within the jurisdiction of any 
Court whether within or without the 
Presidency of Bombay subject to its 
superintendence, when the said High 
Court shall think proper to do ao, either 
on the agreement of the parties to 
that effect or for purposes of justice, 
the reasons for so doing being recorded 
on the proceedings of the said High 
Court.” 

In view to the provisions of that clause 
the averment in paragraph 2 of the 
plaint was probably made that “ Colonel 
Anderson as Political Agent at the 
Court of the Chief of Modhool ex- 
ercises exclusive jurisdiction through- 
out the territories of the said. Chief, 
nnd that the Court wherein he exercises 
such jurisdiction is a Court subject to 
the superintendence of the High Court 
of Bombay.” 

Now, before the aid of the High 
Court in respect of a cause of action 
arising within the territories of the 
Chief of Modhool can be invoked, 
there must, I think, be a suit pending 
in some Civil Court in those territories, 
and such suit must be one before the 
Political Agent in his capacity of 
Judge in his civil jurisdiction, as I 
conceive that a suit or proceeding 
before him in his executive or politi- 


The order to cut the dand was 


cal capacity only would not authorize 
the application by this Court of clause 
13 of the Letters Patent. 

The power given by that clause to 
this Court is to remove and to try 
and determine any suit. I am now 
ked to accept a plaint and so allow 
entirely new suit to be instituted 
the High Court of Bombay for 
of action which are alleged to 
risen in the territories of the 
f Modhool. No suit being 
istence, there is nothing to 
e materials upon which I 
h the medium of clause 13 









for purposes of the pr 
to extend or put an 


clause, because the late Supi 
had, until it was abolished 
more ample jurisdiction than th 
Court now has in matters define 
specified in the Supreme Court Cha 
of 1823. 

Whether an appeal lies to the Ap 
pellate Side of the High Court if pre- 
ferred within proper time from an order 
of Colonel Anderson in his capacity of 
Civil Judge, I have no materials before 
me to enable me to form an opinion. 
The case of Nilowa v. Fakirappa (1) 
shows that a special appeal lies to the 
High Court from a decision of Colonel 
Anderson as the Political Agent of 
the Southern Maharatta Country 
passed in Regular Appeal, 

Assuming, however, that there was 
and is something to remove, I think 
that if must be a givil suit within 
the jurisdiction of the Court in the 
territories of the Chief of Modhool, 


(1) 6 Bom. H. C. Rep., A. C., 75, 


HIGH COURT. 459 


1871 


* VOL. VIL] 


under section 311 of the Code of Criminal Proceduro. It was 

clearly an order which it was within his jurisdiction to pass, and AE OF 
. could only have been passed by him as a Deputy Magistrate, for "AND 

it was addressed to the police. The Courts below have found that DRA Mrrrme 

the Deputy Magistrate acted with egod faith. Now the question Pan Nand 

of bona fides is a question of f ts and not of law—Bhuban eee 

Mohan Chattopadhya v, Sauddmini Debi (1) and Wedge v. 

Berkeley (2). This being a spzcial appeal, the fact of good faith 

must.be accepted, and the plafntiff’s case dismissed. 


Iswar CEAN- 






Mr. Money (with him Ba oos Chandramadhab Ghose and Srinath 


Banerjee) for the respo 
stand to be, first, is a 
within his jurisdicti 
Magistrate in the 












a suit or a matter before the 
Agent in his executive or 
cal character of an officer acting 
er and bound to carry out the 
ers of the Government of Bombay. 
Moreover, a suit is only to be 
removed under clause 13 “when the 
High Court shall think proper to do 
go either on the agreement of the 
parties to that effect or for the pur- 


poses of justice.” It would not in my, 


judgment conduce to the interests of 
justice that Colonel Anderson and all 
the- witneases should be brought to 
Bombay for the purposes of this suit. 
It has been held by Mr. Justice 
Markby in the High Court of Bengal, 
and I am not disposed to disagree with 
him, that in the absence of agreement 
it must be made out that there will be 
inconvenience amounting to this, that 


(a) i ld, 


ent.—The points to be argued I under- 
agistrate who acts irregularly and illegally 
n protected; and, secondly, was the Deputy 
resent case acting within his jurisdiction? It 
‘vance of the rules and formalities prescribed by 


In the case of Calder 


if the case be tried in the Court in 
which it was originally laid, the trial 


will be unsatisfactory, and that the ` 


mere fact that it would be less expen- 
sive to try the case in the High Court 
is not sufficient of itself for the Court 
to act upon and order the case to be 
transforred— Rajah Ojooderam Khan 
v. S. M. Nobinmoney Dossee (a). __ 

‘For these reasons I am of opinion 


that this Court has no - jurisdiction 


to receive this plaint, and I accord- 
ingly reject it and direct the Protho- 
notary to return it to Mr. Pestonjee 
Dinshaw, the attorney for the plain- 
tiffs. 


(1) ő B. L. B.; App., 59. 
` (2) 6 Ad. & E., 663. 
(3) 2 Moore's I, A., 298. 


N: 8., 896. 
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Connector oF and the rule there laid down has been considerably modified by 
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evan? Act XVIII of 1850, which requires that a Magistrate shall act 
pra Mrrree in good faith. It is not sufficient that a Magistrate acts within 
i ot act in good faith. [ JACKSON, 

papata, J.—Good faith as to what ?] \ Unless he acts with due care and 
caution. The Act will not pxotect a man who was not acting 
judicially. The Deputy Magistiate, in ordering the band to be 
cut, acted ministerially as the head XÊ the police, and on the report . 
of a police officer that the Magistrat&’s horses could not cross over 
if the water was allowed to stand, and Without taking any raat 
atall. There is nothing to indicate that he Deputy Magistrate s 
order was judicial, and not executive; GYIT#Et v. Ferrand (1) 
merely lays down that a Coroner has the p 
out of Court. What has that got to do withthe present case? 
The Legal Remembrancer misunderstood the 258289 from the 
judgment of Chief Justice North, in Bernardis 
where he said that a Judge is not liable in action 
improperly and irregularly done within his jurisdi 
though it should be laid falso, malitiose et scienter. Th 
immunity that Chief Justice North speaks of is confined 
judicial officers, to Judges of Courts of Record, but inf@Z/0r 
Justices have never enjoyed such immunities. A Judge of Qne 
of the superior Courts of Westminster is a man of tried abili 
and experience, and the law presumes that he will act properl 
and cautiously in the discharge of his duty, and it will not allow 
¢he actions of so high an officer to be questioned in civil 
actions. But the law makes no such presumption in favor of 
inferior Justices; much less in favor of a man who, like the 
Deputy Magistrate, was not acting judicially at all, for orders 
passed under Chapter XX of the Code of Criminal Procedure 
are in reality executive, and not judicial. Gasper v. Mytton (3) 
is in pomt. There the Magistrate clearly had the power to 
igsue the warrant, provided he proceeded according to the forms 
of the law; but as he did not, he was liable in damages. The 
law upon the subject of judicial immunity is very clearly laid 

(1) 5 L. J. (O. 5.), K. B., 221. | (3) Taylor's Rep., 291. 

(2) 6 Howell’s State Trials, 1096. 
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down in Broom’s Legal Maxims, page 87. Thecase of Tozer v. 
Child (1) merely shows that an action will not lie against a 
church warden for improperly but without malice rejecting ‘a 
vestry man’s vote, though Ashby Y- White (2) shows that a 
retiring officer who acts improperly, though without malice, is 
not protected. “Rogers v. Rajendra Dutt (3) also shows that 
an action will lie against a publié officer, without proof of malice. 
This was also laid down in the case of Ferguson v. The Karl of 
Kinnoull (4). The case of {Miller vy. Seare (5), quoted in the 
above case by Lord Bron am, also shows that Commissioners 
i ike inferior Justices, are not protected 
_ if they act improperly Jand illegally within -their jurisdiction. 
In Kemp v. Neville (G , the Vice-Chancellor had acted accord- 
ing to the practice f his Court, and was therefore protected. 
The case really point is Ashburner v. Keshavvallad Tuku 
here laid down that an order under section 308 










orsed upon the plaintiff’s petition of the 11th February, the 
ition in which he showed cause against the original order, 
nd asked for an inquiry. Upon receiving. this petition, it was 
¥the Deputy Magistrate’s duty to hold an inquiry, but as he 
chose to cut the band without an inquiry, he cannot be held to 
have acted judicially. To enable the Magistrate, as a subor- 
dinate justice, to claim protection where, as in this case, the 
authority is given by statute, he must show that he acted within 
the jurisdiction so given, and that he had done all that the 
particular statute required him to do in order to originate juris- 
diction. See the cases collected in 5 Petersdorff’s Abridgment, 
pages 257 and 289. Here the defendant did not do all or a part 
of what the law required; therefore there was no jurisdiction. 


(1) 26 L. J., Q B., 151. (5) 2 W. BL, 1141. 
(2) 1 Smith's L. O., 216. (6) 81 L, J., O. P., 158. 
(3) 8 Moore's I. A., 108. (7) 4 Bom. H. C. Rep., A. C., 150. 


(4) 9 Cl & F., 311. 
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Mr. Bell in reply.— Calder v. Halhet (1) protected a Magistrate 


Cortecror or when acting within his jurisdiction. Act XVIII of 1850 has gone 


HooeHiy 
AND 
Tswar CHAN- 
DRA MITTER 
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Tanar Nati 
MUSHO- 
PADHUYA. 


_acting under Chapter XX, and that he observed 


a step further, and protects him when acting without jurisdiction, 
provided he reasonably believes that he has jurisdiction, The good 
faith of the Act is as to ju diction. If a Judge acts without 
jurisdiction, or, in a matter \in which he could not reasonably 
believe that he had jurisdiction, We will be liable to an action, 
however regular and proper his proceedings may otherwise have 
been, and conversely when he -act within his jurisdiction, the 
irregularity of his proceedings will n t be considered. In Gas- 
per v. Mytton (2), the Magistrate acted\es ® Justice of the P ceace; 
and as a Justice of the Peace could ony be put in motion by 
having before him a deposition on oath ; nd as no such deposi- 
tion had been taken, it was held that the 
entirely without jurisdiction, Vithoba Malhar: 
decided on the same ground. [MAOPHERSO0N, 
show that a Magistrate acts under Chapter 
assume he acts judicially; but you must show 














which are requisite to give him jurisdiction.] In ordin 
a complaint upon oath is necessary to give a Magistrate 
diction; and when, by a formal complaint laid, jurisdiction 
been evoked, then any subsequent irregularity will not fo 
ground of civil action, To give a Magistrate jurisdiction unde 
Chapter XX of the Procedure Code, a complaint on oath is 
not necessary. A Magistrate may act under section 308, when 
he considers that an obstruction, &c., should be removed. To 
use the words of Chief J ustice Exle'in Kemp v. Neville (4):— 
‘‘ When the law does not expressly declare it, the Courts will 
not presume an intention to make evidence upon oath essential 
for the purpose.” ‘This. was the view taken of Chapter XX in 
the case of The Queen v. Ala Buksh (5). [Jackson, J.—Butin 
that case the Magistrate acted upon a report of the civil surgeon, 
and went himself personally: to the spot, and satisfied himself . 
that the tanneries complained of were a nuisance. That is a 


(1) 2 Moore's I. A., 293. (4) -31 L. J., O. P., 158, 


(2) Taylor's Rep., 291. (6) Post, p. 482. 
(3) 3 Bom, H. C. Rep., App., 19, 


VOL. VIL] HIGH COURT, 463 


very different case from the present.] The case is of course 1871 
different; but the principle is the same. No evidence on oath E or 
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was taken. In the present case, the Magistrate acted upon _ AND 
the overseer’s report of the 20th February. That was reliable Dea Areva 
information upon which I contend -the Magistrate was justified Tanax Nari 
in acting. I admit that the order/to cut the band was informal, pabuya. 
Inasmuch asit was an absolute prder, instead of an alternative 
order giving the plaintiff a opportunity of showing cause; 
but upon the authority of the Bombay case quoted from the 
Limes of India (1), no actigf, will lie for informality. The order of 
the 23rd February was pfaased under section 308. [ MAOPHER- 
80N, J.—The Goverfment distinétly plead in their written 
statement that -it wag an order under section 62, not under 
section 308.] “Th Deputy Magistrate may have .considered 
uf sen order undoe section 62; but I am at liberty to show 
that it was in C#iect an order under section 308. Ouseley v. Plow- 
ae (2) is an uthority upon that point. [MAOPHRRSON, J.— 
It is for ou to show that the order was under section 308. ]. 
The obig: of section 308 is to give the party an opportunity 
cause, Now, although the order of the 23rd February 
WaS Jun absolute order to cut the band, yet it was not carried out 
‘es the 23rd March, and the plaintiff’s agent by his petition of 
tho 19th March admits that he had recéived that order; he 
ad therefore an opportunity to show cause against it. 














H The judgment of the Court was delivered by 


MACPHERSON, J.—This is an application-made on behalf of 
Government for a review. 9f-our judgment in Special Appeal 
No, 1911 of 1869, delivered on the 5th of January 1870. 

On the special appeal, we held that the plaintiff was entitled 
to recover damages from the defendant Iswar Chandra Mitter, 
in respect of an act done by him ‘in his official capacity as De- 
puty Magistrate of Jehanabad. We also held that the plain- 
tiff was entitled to a declaration of his right to erect and main- 
tain a certain band as against Iswar Chandra Mitter and also as 


(1) Ante, p. 462. (2) 1 Boul., 164. 
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against the Government, The Deputy Magistrate having contend- 


Contactor oF ed before us that he was protected by Act XVIII of 1850, we 
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_ that our judgment is defective, be 


were of opinion that he was not protected by it, inasmuch as, in 
cutting the plaintiff’s band\(the act complained of), he did not 
proceed with due care and attention, and. ther efore did not act 
‘with good faith” within the legal meaning of that term. 

The only ground of review on which we have heard the 
petitioner, is that indicated in thà first and second paragraphs of 
the written “ grounds ” annexed to\the petition of review. = It is 
use we do not decide whe- 
ther the Deputy Magistrate, in removigg the band; adtéd judi- 
cially and with jurisdiction. It is arglyed that, if the Deputy 
Magistrate was acting judicially and with his jurisdiction, we 
ought to have decided that he was not liae in a suit for dam- 
ages, whatever may have been the irregulari of his proceed- ` 
ings. i 
We are prepared to admit that, if the Depu 
in cutting the band was acting judicially and within 
tion, this suit against him ought to have been dismiss 
as he is concerned, 












q Magistrate ; 


We also admit that we have not decided: distinctly wu ther 


the Deputy Magistrate acted judicially, or whether he acted 
with jurisdiction, That we did not decide these points, how- 
ever arose from the fact that we were never asked to decid 
them, and that they - were never alluded to in the argument o 


the special appeal. “The sole question then raised was whether \ 


the Deputy Magistrate acted bond fide so as to be protected by 
Act XVIII of 1850. We decided that he did not act bond fide, 
and was not so protected. Butit was not suggested by those who 
appeared for the Deputy Magistrate and the Government that, 
whether acting Bond fide or not, the Deputy Magistrate (so long 
as mala Jides was not alleged) was protected on the general 
principle that the act done was a judicial act done 2i him with 
jarisdiction. 

The particular defence now relied on is not distinctly raised 


‘in the written statements put in by the Government and by the 


Deputy Magistrate respectively, nor in the issues fixed for trial 
in the lower Courts, No doubt, the non-liability of the Deputy 


M 


5 


y 
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Magistrate, because his act was a judicial act, has been pleaded 1871 
in general and comprehensive terms. But it was never plead- Cotrxcror or 


H 
ed expressly that, because the act was judicial, and done with aD 
jurisdiction, the Deputy Magistrate was not liable, however vra Mire 
irregular his procedure. Tanax Nave 


Muxkno- 


The Judge of the lower ipl as Court has found, that MeRRe 
the act was a judicial act dong’ with jurisdiction. But he did 
not decide the case in favor of the Deputy Magistrate on that 
ground ; indeed it may be Xoubted, whether it ever occurred to 
him; any more than to thfe defendants, that that was in itself a 
sufficieht defence. Hig decision rests mainly on the ground l 
that the Deputy Me oFtrate acted bond Jide. 

‘We have allowed Ahe question to be raised now in review, 
because as the loer Appellate Court has found that the act 
was a judicial acg done with jurisdiction, our judgment is no 
doubt defective fag it omits all mention of this matter. 

We have if our original judgment shown that the proceedings 
_ of the Denat ty Magistrate were so careless and irregular, that 

he could not be held to have acted dond fide, within the mean- 





Deputy Magistrate is therefore protected, however irregular his 
proceedings may have been. 

The lower Appellate Court has not only held that the ` 
Deputy Magistrate had jurisdiction, and acted judicially, but has 
also held in substance, that he acted under Chapter XX of Act 
XXV of 1861. The Judge says :—“ Under these circumstances, 
seit appears to me that the Deputy-Magistrate was acting in a 
‘matter in which he had jurisdiction to pass an order which, 
‘if not appealed against, would be definitive, and therefore he 
“acted judicially. He does not quote the section of the law 
“under which he acted; but it is urged on his behalf that 
“the orders were passed under Chapter XX of the Criminal 
« Procedure Code. I have no doubt that bis order in this mat- 


“ter was irregular and illegal. * * * * * * It seems to me 
60 
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1871 that he did not consider it necessary under Chapter XX to 


CoLLECTOR oF 6f examine evidence.” 
HooGua ry 


AND Mr. Money for the plaintiff Cuni that the Deputy 
Imran Cran- 

DRA Mrrrer ‘Magistrate did not act under, Chapter XX; that, even if he did, 

` Tarax Nara he had no jurisdiction to cut the band, without following strictly 

ks, fhè provisions of that chapterXi. e., that the following the pro- 

cedure prescribed by that chapter was essential as a foundation 

for the jurisdiction claimed); that \a Deputy Magistrate acting 

under Chapter XX is not acting judi jally ; and that, at any rate, 

under the peculiar circumstances of case, the Deputy Magis- 

trate acted so irregularly and improp&ly that he cannot be 

held to have acted judicially. 

There is unquestionably some evidence \!° support the con- 
„clusion at which the lower Appellate Cort seems to have 
arrived that the Deputy Magistrate was, as\* matter of fact, 
acting under Chapter KX of Act XXV of 1801- We there- 
fore cannot interfere with that finding in special gPPe#- But 
whether under the circumstances the Deputy Magi" acted 
judicially, and whether he acted with jurisdiction, amwe mettere 
of law rather than of fact. 

As the plaintiff relies on the irregularity and recklesen 
the Deputy Magistrate’s proceedings as evidence that he 
acting not judicially and within his jurisdiction, it is necess 
to examine those proceedings in detail. They are only pa 
tially stated in our original judgment: and we shall therefor 
now state all that occurred, so far agit is to be gathered from 
the confused mass of papers which constitute that which is said 
to be the record of the Deputy Magistrate’s proceedings. 

1 The overseer’s report of the 16th January, in which he states 
that the water penned back by the plaintiff's band was rising and 
injuring the Government embankment, &c., consists of a me- 
morandum written by the overseer in his day-book kept by him 
in English, in his official capacity as ferry fund overseer. 

The Deputy Magistrate’s order of the 17th January that 
the police were to give orders to the parties interested to cut the 
band, &c., is not a formal order, nor is it (so far as we have 
been able to discover) anywhere recorded in the Deputy Magis- 
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trate’s office as a proceeding under the Criminal Procedure Code, _ 1871 
or under any other law: it is merely a memorandum or order Couuscror or 
written in the margin of the overseer’s book. E c D 
WAR 

The overseer’s report was as follows:—“ Proceeded to Hurring- pea uiris 

“ kola to inspect works on the old/Benares road, and found that Tarar NATH 
“the construction of the earthen bridge over the Mondeshori aay 
“has become difficult, as the upper embankment of the river 
“ has been cut open since three days, which made the water in- 
“ crease to the height of eight or nine feet. The work will be too 
“expensive unless the lofer embankment of the river is cut 
us water, The cost estimated at first 
I think it cannot be completed without 
“ the expense of R 200 and upwards. I report the matter for 
n and orders,” Opposite this, the Deputy 
in English :-—“ Orders to be issued to the 
y a notice to the party who has erected the band 
t it, and allow the water to pass, so as not to injure 
near Hurringkola.” 
On th® eth of February, the police reported that they had 
otice as directed. Thereupon, on the lith of February, 
etitions were presented to the Deputy Magistrate. They 
e similar in purport, claiming aright by user or custom to 
eet the band for the purposes of irrigation, and praying for 
n enquiry. They were presented, the one by Sheikh Danis 
and other ryots of the plaintiff, the other by Madhusudan Panda, 
the plaintiff’s karpurdaz, or agent. On the same 11th of Febru- 
ary, the Deputy Magistrate wrote an order on the back of the 
petition of Sheikh Danis, directing the petition to be sent to the 
police, who were to enquire as to the custom. 

The report of the overseer of the 20th February is written 
by him in English in the day-book, which we have already 
. mentioned :—‘ In order to have sufficient water, for the -boro 

cultivation, Baboos Taraknath Mookerjee (the plaintiff) of 

« Jonsi, Chandi Charan Ghose of Haitpur, Gapi Mohan Mazum- 

“dar, naib of late Baboo Rama Prasad Roy, and Hari Charan 

“ Mookerjee of Octerparrah, dammed the river Damoodah, and 

& turned its course, so that the water may run to their cultiva- 

“tion through the Saidpore and Singhal Ahals. But these 
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1871 “ khals, having open communications with the river ‘Mondeshou. 
COLLECTOR OF 


anita “made the water of thè river Damoodah run to it, and thereby 
AND “inundated its parts; and the earthen bridge, lately constructed 
Iswar CHAN- 


pra Mirrer ‘over it for the convenience of passengers, bullocks, and carts, 
v. 


Tarax Narn “ has been plunged to the det h of three feet, though the bridge 
Muxno- 

papaya. * was constructed three feet above ordinary water-level. The 

“ bridge will come to no use, ss the surplus water is driven 

“off by cutting away the lower mbankment, for which an 

“ order was issued on the police on the 15th ultimo; and should 

“ the Magistrate return to Hooghly b that way, he shall have 

“to undergo a good deal of inconven\ence for the crossing of 

“ his horses, &c. i report the matter fr your consider ation 

“and orders.” l 

On the 23rd February, the Deputy Mag trate made on this 

report another memorandum in English, writt@?® °F the margin 

of the overseer’s book :—*‘ Injunction to be issu d through the 

“police on the persons who have thrown up th cross-bands 

“ below the bridge, to let off the water, so as to elieve the 

“ bridge of the super-abundant waters.” , 

By way of giving effect to this order, the Deputy M SUAS 

apparently issued an order, on the 26th February, to the 

in the following terms (we use the word “ apparently, ” bec 

the only copy of this order on the record bears neither signa 











ture nor seal of the Deputy Magistrate) :— Formerly band _ 


‘c were erected on the Mondeshori for boro cultivation, but the 
“water used to remain lower than the Hurringkola embank- 
“ment; now, however, there are super-abundant waters. The 
“c police will instruct the persons who erected the bands to cut 
“them down m such manner that the excess waters may 
*‘ pass off.” The police, on the 6th March, reported service of 
this order. 
On the 9th of March the police inspector reported that, on 
‘ enquiry, he found that the plaintiff had no right by use or 
` custom to erect his band, but that Chandi Charan, the Goldigri 
talookdar, had a right, by custom, to erect a band yen down 
the river at Gobra. 
On the 11th March a petition was presented by Talib Ali 
Mulls, agent of the said Chandi Charan and another. The 


La 


VOL. VIL] HIGH COURT. p4 469 


petition first states that the Goldigri people had a customary 1871 
rig ht to erect a band lower down the khal, for the purpose of ia tea 
securing water for the boro crop, and that recently the plaintiff PE it ane 
had constructed a band to which he had no customary right, and PRA Mrrrzr 
had thereby prevented the water, from reaching the Goldigri Tike Na 
band, and caused much loss to thé Goldicri ryots, The petition ae 
r3 
then continues :—* Moreover, te erection of the non-customary 
“ (bi-mamuli) band (plaintiff? ) has caused the Government 
“ band at Hurringkola ghat And the Benares road to be over- 
“ flowed with water, and.h thereby done great inconvenience 
“to the public at large} This matter having been reported 
“by the ferry fund oferseer, the Mookerjee talookdar (the 
“ plaintif) was orderegl to let the water run out, but has not cut 
excuses,” &c. The prayer of the petition 
‘was that the plaifftif’s band should be ordered to be removed. 
On the back of fthis petition, the Deputy Magistrate, on the 
i i March, mde an order to the following purport :—* Ordered, 
at Sottro yan Ghose, mookhtear of the opposite party, be ap- 

this, and that notice be issued to his clients, directing 
cut this band within a week, if it is (bi-mamuli) not 
tomary band; but if they knew it to be customary (mamu- 
let them show cause within that period; and that a 
erwana be issued upon the overseer Kaliprasanna directing 
him to enquire and report whether the new band, erected by 
‘the Court’s order at Hurringkola, is still under water for the 
“ above reason; if so, is it still after the issue of the previous 
“order; and, if not now, how long was it so after my previous 
“£ order.” ; 

An order to the overseer, of the same date, after stating that 
it appeared from the. petition of Talib Ali Mulla that the 
Government bridge was suffering from the plaintiff’s band, conti- 
nues :—‘* You are hereby directed to go and enquire and report 
“whether the Government bridge still continues under water 
“owing to that band, and whether it continued: under water 
“ after passing the first order to cutit, and if so, for how many 
* days.” | 

On the same 11th of March, a notice was issued to the plaintiff 
to this effect:—‘‘ It appears from the petition of Talib Ali 













‘se 
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1871 Mulla, karpurdaz of the Goldigri talookdar, that you have 
Conuscror oF «< erected a new band at Bheatia, which is too much injuring the 


ewan 2 an < boro crops of many ryots. Take notice by this to cut the 
pra Mirren “ band within seven days, if you know it to be not customary 
Tanax Narn “ (bi-mamuli); or show causa within that time if you know it to 
ale “ be customary (mamuli).” On\ the back of this notice is endorsed 
a receipt, on the part of the pl tiff, of the 4th Chaitra 1273, 
B. S., corresponding with the 16th March 1867, showing that it 
was served on him on that day. \And there is on the record a 
return by the police, dated the 18th, March, showing that the 
order of the llth had been served, Qut not stating on what 
particular day it had been served. 
On the 19th, the overseer reported Mbat the Government 
embankment was still submerged, and that tẹ band had not been 

cut. l 
On the 20th March (that is to say, four days 
of the notice of the 11th calling upon him to sho 
seven days), the plaintiff, by his agent, Madhusuda 
sented a petition to the Deputy Magistrate, alleging 
of the police as to the plaintiff’s right to the band t 
and made in collusion with the Goldigri people, and p 

for a local enquiry by the Deputy Magistrate himself. 

On the same day, Sheik Sonaulla and others, ryots of 
plaintiff, presented a petition much to the same purport, sayin 
that if the band were cut the crops of five or six villages would 
be destroyed, and praying that the Deputy Magistrate would go 
to the spot and judge for himself. 

On the 29th of March, the Deputy Magistrate seems to have 
made a variety of orders. The principal one, which is written 
on the back of Talib Ali Mulla’s petition of the 11th March, 
is to the following effect :—* All the papers on the subject being 
e perused this day,—it is ordered, that summons be issued on 
“the owners of the Bheotea band, calling upon them to appear 
“on the 29th. March next, on a charge of disobedience of order 
“and of causing mischief to the Government band by allowing 
“the water to stand upon it after the issue of the order; that 
“ orders be issued to the police through the order-book, direct- 
“ing them to send in the names of those persons who are aware 

















fter the service 
cause within 
Panda, pre- 
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- , 1871 
‘that the same order was not carried out; that a perwana 
COLLEOTOR OF 


e be issued to the overseer, Kali Prasad Mookerjee, directing ~ qooeuty 
“him to furnish a list of such persons who know that there was jaw nik: 
‘water upon the Government and after the issue of the former = METIER 
“order; that both the police and overseer be written to to send Tapar Navi 
‘in the lists called for within tw days ; that both the overseer PAPETA. 
‘and the police do go to the spot and cut the Bheotea band in 

‘Buch a way that the water rufis off about one foot down the 

“ Government band, and no mhore; and if the defendant had cut 

“the band and the water hàd already gone down one foot of 

“the Government band, fen they should not cut the band any 

“more. If it now be nfcessary to cut the band, then the police 

“should regularly realize the expense from the defendant. Let 














pon the overseer to appear as a witness on the 
ite trial; and let a copy of the overseer’s report of 
rch be kept with the case, and a copy of this order 
ith the original record.” A copy of this order appears 
ack of the petition of the 11th February of Madhusudan 
, the plaintiff’s agent; and this copy also bears the 
sign ure of the Deputy Magistrate, with the word “ copy” 
ve it. On what date this copy was written on the back of 
at petition does not appear. 

In our original judgment it 1s stated, that it was on or about 
the 11th February that the Deputy Magistrate directed criminal 
proceedings to be taken against the plaintiff for disobeying his 
order, &c. This direction, however, was not given till the 20th 
of March. 

On the back of Talib Ali Mulla’s petition of the 11th March 
is further to be found an order of the 20th March, to the follow- 
ing effect:— As a different date is fixed with regard to the 
« Hurringkola band, it is necessary also to deal with regard to 
“the Goldigri band separately ; therefore it is ordered that 
‘the 27th of March be fixed for its trial: and let Mookhtear 
s‘ Sottroghan Ghose and Baikant Nath Roy be directed to pro- 
« duce any evidence they have on that day.” An order in simi- 
lar terms, and of the 20th March, is also endorsed on the peti- 
tion of Madhusudan Panda of the 19th March. 
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___ 1871 There seem alse to have been several other orders issued on 
oe on OF the 20th of March,—e. g., one to the overseer, and one to the 
AND ax. police,—to cut the band and realize the costs (if any) of so doing, 


Iswar Onan~ ‘ 

pea Mirrek and a summons to the plaintiff’s agent to appear on the 27th to 

Tagar os answer a criminal charge of disobedience to the Deputy Magis- 
papuya. ftrate’s order and causing mischief, &c. 

We may say here, that although we speak of the Deine 
Magistrate having ordered the plaintiffs band to be cut, we are 
aware that the order given was enly an order to cut it to such 
an extent as was necessary to relieve the Government embank- 
ment. But it has been found by he lower Courts that the 
carrying out this order necessarily Ryd to the destruction of 
the band. We therefore speak of the Weputy Magistrate hav- 
ing ordered the band to be cut, though we * 
that the order he gave was restricted in its t&ms. 

On the 24th of March the police reported tiet ney had cut 
the band the previous day. At the same time th 
list of witnesses who could speak to the band not 
cut in compliance with.the previous order to cut it; 
witnesses the Deputy Magistrate ordered that four s 
summoned to appear on the 27th, for which day the crimin 
against the plaintiff’s agent (for causing mischief and disi 
ence of lawful orders) was fixed. 

On the 26th of March the Police made a return that they ha 
summoned four witnesses, 

On the 27th of March the trial took place. Maahan 
Panda, the plaintiff’s agent, was the defendant. He denied 
having caused mischief under section 426 of the Penal Code, w 
but admitted having disobeyed the order to cut the band. ` The 
Deputy Magistrate, finding him guilty under section 188 of dis- 
obeying a lawful order, fined him 50 rupees. 

These criminal proceedings against Madhusudan Panda do . 
not necessarily bear directly upon the issues in the present suit; a 
but they have been filed as evidence, and are in the nuthi. We 
shall only say that they are a fitting corollary to the restof . + 
the proceedings of the Deputy Magistrate, being equally irre- 

gular and indefensible. 

These details more than confirm the opinion which in our 
original judgment we expressed of the conduct of the Deputy 
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Magistrate. He had no legal authority to interfere with the 1871 
plaintiff’s band, except by a proceeding with reference to it held cole roe oF 


as prescribed in Chapter XX of the Criminal Procedure Code. AND 
Iswar CNAN- 
He was bound under that chapter to fix a day on which the pra Mirrer 
plaintiff might show cause why his band should not be cut, and Tanax Nata 
to give him a full and -fair oppoytunity of being heard and of Ck" 
protecting himself. This being bis duty, we find that, on the 
17th of January, the Deputy / Magistrate having no evidenco 
before him, and acting only gn a report written by the road 
overseer in his day book, oyflered the band summarily to be cut. 
This order is contained on y in a memorandum in the overseet’s 
book : no formal proceeg&ing was held or recorded any where; but 
it was communicated t the plaintiff by the police in the shape 
ofa perwana. On fhe 11th of February, the plaintif and 
others, objecting tÆ the band being cut, and claiming a prescrip- 
five or customary risht to erect it (which right both the lower 
Courts have Found the plaintiff really has), and asking for an 
inquiry, the eputy Magistrate, instead of himself inquiring into 
eferred it to the police to inquire into the alleged right. 
rd of January, upon another private report made by tho 
overser in his book, the Deputy Magistrate—still without any 
1 proceeding—again writes an order in the margin of the 
eer’s book, directing the band to be cut. And on the 26th 
January, he orders the police to see this order carried out, 
though at, that time no return had yet been made to the order 
directing the police to inquire as to the existence of the prescrip- 
tive right claimed. On the 9th of March, the police reported 
against the right claimed. On the 11th, the Goldigri talookdar 
prayed that the plaintiff’s band might be cut, because it injured 
the petitioner’s band lower down the river, and because it injured 
the Government bridge. Notice was then given to the plaintiff 
to cut the band in seven days, or if he claimed customary right 
to erect if, to, show cause within seven days, This notice was 
not served on the plaintiff until the 16th. On the 20th, the 
_ pilaintiff’s agent did show cause by putting in a petition, assert- 
ing his customary or prescriptive right to erect the band, and 
praying a local examination by the Deputy Magistrate himself. 
On the 20th March, without in any way disposing of the plain- 
61 
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- plaintiff’s right to erect the ban 
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tiff’s claim of right, and with absolutely no further grounds to 
go on than the police report, and the overseer’s reports (which 
last at any rate were made behind the plaintiff’s back), the 
Deputy Magistrate ordered the band to be cut at once, and 
peremptorily desired the overseer and police to carry out this 
order. At the same time he ‘fixed a day for trial of the question 
as between the plaintiff and\ the Goldigri talookdar of the 



















upport of his application for 
says that there were two 


Mr. Bell, who has argued in 
review with much ability and care, 
separate matters pending before the Peputy Magistrate,—first, 
a question between the Government d the plaintiff, and, 
secondly, a question between the GoldiX”! talookdar and the 
plaintiff. There is not the smallest indicatNg> that there was any 
thing of the sort until the 20th of March. n that day, cer- 
tainly, while the Deputy Magistrate made one om@e" directing the 
band to be cut, he made another fixing the 27th fort" ying what is 
called the Goldigri case. The fact of the Deputy Magistrate 
on that day making two separate orders in no degree alters the 
position of the plaintif. The plaintiff claimed, up to 
March, the right by custom or prescription to maintain h 
as it was, against the Government and against the Gi 
talookdar. His claim cannot be altered, nor his legal posi 
damnified, because the Deputy Magistrate on the 20th chose 
say (as he did practically say),—* I dispose of the plaintiff’s cas 
as against the Government, by ordering his band to be cut forth- 
with ; but as regards the question between him and the Goldigri 
talookdar, I fix the 27th as the day upon which they may fight 
out their dispute.” The Deputy Magistrate may, on the 20th 
of March, have separated the dispute between the plaintiff and 
the Government from the dispute between the plaintiff and the 
Goldigri talookdar. But his having done so does not improve 
his position inthe present suit, as no such separation existed 
until the 20th March, and it then sprang into existence through 
the spontaneous act of the Deputy Magistrate, which is in no 
way binding on the plaintiff. There is nothing whatever in the 
notice to the plaintiff of the 11th March (served upon him on 
the 16th) to cut the band or show cause within seven days, which 
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= 8i ‘The firat paragraph of the plaint states that the band was cut 
Coutector oF “by an unlawful order” of the Deputy Magistrate; and further on, 


anD the plaint states that the third defendant, the overseer, reported 
Iswar CHAN- : i ; 

pra Mrrrer that a large sum of money would be required for the construc- 

Tarar Nata tion of the bridge on the Government road, unless the plaintiffs 

Paniya, band was cut,— and although your petitioner’s (plaintiff's) 

agent raised objections on that point, the first defendant (the 

Deputy Magistrate), instead of instituting a thorough enquiry 

into it, by the appointment of a pumchayet, &c., passed an order 

on the 20th March 1867 for .cutti open your petitioner’s 

(plaintiff's) prescriptive (mamuli) band\ in excess of the powers 

vested in him by virtue of his office.” \ The words quoted are 

. taken from a translation of the plaint by Me Court translator. 

This translation is considered by us (after earing the original 

read) tó be correct, and to give the true meani 

words used. Mr. Bell and the Government Wender, Baboo 












g 
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the real meaning of the plaint, the omission to 
punchayet is the only excess of power or jurisdic 
plained of, and that the plaintiffs did not mean to 
the Deputy Magistrate committed any illegality save } nok 
summoning a punchayet. We take the plaint as rendere ] by 
the Court translator; and we do not doubt that the allega- 
tion in the plaint, that the Deputy Magistrate exceeded his lega 
powers, was not intended to be restricted, and is not in fact 
restricted, to the one matter of the not appointing a punchayet. 
However this may be, it is perfectly clear that the plaint was 
not read as so limited by those who prepared and filed the written 
statement on behalf of Government. And no one who takes the 
‘trouble to read that statement can for one moment believe that 
there is the smallest foundation for the assertion made more than 
once in the argument of this application, that the Government 
was misled by the plaint, and considered that the only poiit to be 
met was that as to the punchayet. The issues fixed and tried in 
the Courts below, also show that the case was not treated by any 
of the parties as so limited: and when Government appealed to 
the Judge from the decision of the Court of first instance, this 
matter was not alluded to in the grounds of appeal which were filed. 
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1871 be the subject of any right injurious to the public. Secondly, | 
Couzzcror of Government says that the plaintiffs allegations that his band did 


HooGruy 
anD, not injure the public road are false, and facts are stated to show 


‘pea MIRRE that they are false. Thirdly, Government states, that the conve- 
Tarak Nara nience of the public requiring a temporary bridge, the Deputy 
Bey. Magistrate, under the general fustructions of the District Magis- 
trate, directed the Ferry Fund Overseer to construct the Govern- 
ment bridge in January 1867. t appeared, however, that the 
plaintiffs band was certain to causà injury to this bridge, so the 
Deputy Magistrate ordered the plaintif to remove it. This order 
was not attended to, and the Government bridge was constr ucted 
at additional cost in consequence. On\the 20th of February 
the overseer reported an overflow of the ondeshori and the 
submersion of the Government bridge, by rig@son of the plaint- 
iff’s band, and the Deputy Magistrate again o1 ered the plaintiff 
to cut the band. On the llth February, the p intiff’s gomasta 
and some ryots presented a petition to the Deput 
objecting to the order, and demanding an inqui 
inquiry was accordingly ordered. -Meanwhile, a serv 
talookdar of Goldigri complained to the Deputy Mad 
that the plaintiff’s band illegally prevented water reachi 
Goldigri band. The Deputy Magistrate thereupon or 
a fresh notice to issue to the plaintiff to cut the band, or sh 
cause within a week why it should not be cut. In the mean- 
while, as the overseer reported that the bridge was still submerged, 
the Deputy Magistrate ordered the band to be partly cut, &c., 
and it was cut. Under these circumstances, the Government 
pleads that “the Deputy Magtstrate acted judicially within his 
jurisdiction, in good faith, believing that he had jurisdiction ;” 
that the orders issued on the reports of the overseer were in 
effect orders under section 62 of the Code of Criminal Proce- 
dure; that the order of the 11th March on the petition of the 
Goldigri talookdar was in effect an order under section 308; 
that the plaintiff did not apply for a jury, but for an inquiry; that 
‘the order for cutting the dand was also issued under the spirit 
-of section 314; and that, under these circumstances, the suit 
was barred by Act XVIII of 1850. It was also pleaded that if 
it be admitted, for argument’s sake, that the Deputy Magistrate 
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acted in his executive capacity, he acted for the public safety and 1871 
welfare, &c.; and further, that the right claimed by the plaintiff CoLtmcron of 
was of such a large and comprehensive nature as would extin- AND 


guish the ordinary rights and uses of the public thoroughfare ae Merrer 
and cause danger to traffic and human life, &c.,—a right incon- Trax Nara 
sistent with all law and precedent. ee 

It is to be observed that, in this statement, Government 
pleads not what the orders of the Deputy Magistrate were, but 
only what they were in effec The orders issued on the reports 
of the overseer (which inchade, according to the written state- 
ment, the actual-order to/ cut the band) were in effect orders 
issued under section $2; but the order of the 11th March on 
the petition of the Afoldigri talookdar was in effect under 
section 308, while Jit is added that the order to cut the band 
was also issued “ pfnder the spirit” of section 314. Doubtless, 
it was a difficyfit matter for the advisers of Government to 
eedings of the Deputy Magistrate, who did not 
o justify them himself. That the difficulty was 
is very apparent from the vagueness and uncer- 
the justification pleaded in the written statement; 
the o~ 1y distinct line of defence taken on that part of the case 
beings. that the Deputy Magistrate acted in good faith, and was 
refore protected by Act XVIII of 1850. 
The issues on which the case went to trial are set forth in 
the judgment of the Court of first instance. “Is the suit barred 
“by section 38 of Regulation XI of 1822, and Act XVIII 
“of 1850? Has the plaintiff all along erected the disputed band 
“to keep the water for the cultivation of boro paddy in his 
‘talook, and ‘did the defendants, having cut the band in the 
‘manner described in the plaint, cause the alleged injury to 
“the crops; or was the band cut in good faith in order to 
‘prevent inconvenience in the use of the public road, and has 
‘the plaintiff sustained no loss thereby? If the defendants 
« did so in good faith.in the discharge of their official duty, are 
«c they liable for the plaintiff’s claim, and if so, which of the 
“ defendants is liable ? 

“Did the Deputy Magistrate, defendant, receive any order 
c from the Magistrate to cut the band?” 
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= i&u “Is the river Mondeshori a natural water-course? and if 
Co t¢ s * < : * : + 
iuRoroR oF “go, can the plaintiff claim a prescriptive right to erect a band 
AND Con 7 ; 5 
bertan A it ? 


COR Map e Is the act of the Deputy Magistrate justifiable under the 
Tara Nara * circumstances ?” 

PADHYA, At the trial, the Deputy -Magistrate was examined as a 
witness, but approached no néarer to legal justification of his 
acts than to declare that he ordered the band to be cut under 
the provisions of the Criminal Rrocedure Code and in the 
exercise of his judicial and executike powers. The Court of 
first instance held, that the Deputy \Magistrate acted in good 
faith and not beyond his jurisdiction, an that under Section 62 
of the Criminal Procedure Code, he had \jurisdiction to order 
the band to be out. The Subordinate Judge says in his judg- 
ment: “ As the Deputy Magistrate did the atat carefully in his 
executive capacity, and it is not proved that\be did not act in 
“ good faith, therefore, under Act XVIII of 1800, neither he, 
nor those acting under him, are liable in damages.” 
Subordinate Judge says, “if it be considered that tie Said act - 
“ was beyond the Deputy Magistrate’s jurisdiction, t when 
the defendants believed him to have jurisdiction, they 
e be liable * * * * The plaintiff's presenpgtive 
“right to erect the disputed band is declared, and the claim 
& damages is dismissed; and in the circumstances of the cas 
“each party will bear his own costs,” 

There were no fewer than four separate appeals to the Judge 
from this decree. The plaintiff appealed as a matter of course, 
his claim for damages having been dismissed. The Government ' 
appealed, being dissatisfied with the declaration of right which 
the plaintiff had obtained. The Deputy Magistrate and the Ferry 
Fund Overseer also appealed. Each appealed separately and 
entered a separate appearance in the Judge’s Court. 

The Judge has in substance, though in rather an undecided 
manner, found, as we have already said, that the Deputy Magis- 
trate acted in good faith, judicially, with jurisdiction, and under 
Chapter XX of the Code of Criminal Procedure, His judgment 
ends thus:—‘* The order of the lower Court must be modified, 
“and the plaintiff be declared entitled guoad the present de- 
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* fendants to erect a band in the river, whereby the irrigation 


481 


1871 


“of the fields for boro grains in the villages in the plaint is Contgoron or 


“ secured, with the reservation that channels be cut in the banks 
“of the river within three feet of their top, to allow the exit of 
“the water to prevent it overflowing the river banks; that the 
“ claim for damages be dismissed; and that the lower Court’s 
“order declaring the plaintiff’s proprietary right in the river be 
““set aside. On the question off costs, as the plaintiff has not 
“ succeeded in his special claym for damages against defendants, 
** Nos. 1,2, and 3 (the Depufy Magistrate, the Overseer, and the 
“ Police Inspector), they mpfst be made liable for their costs in both 
“ Courts in proportion. /The Government defendant will pay his 
“ costs in the Appellat Court, and recover costs from the plaintiff 
“in the lower Courffin proportion.” * mo 2 =“ 

Against this j gment the plaintiff appealed specially to this 
Court. 

As to Mr. 
section 308 












oney’s contention that an officer acting under 
nd the other sections of Chapter XX is not gct- 


i ing Judi | y, even if he proceeds regularly, we are clearly of 
Opinion #that a proceeding under Chapter XX, if regular and 
ae the law prescribes, is a judicial proceeding. Our view 
ol t 


e duties of officers acting under that chapter has been 
din our judgment now under review. It appears to us, 
t under Chapter XX a Magistrate cannot legally act without 
rst calling on the person with whose property he proposes to 
interfere, to appear and show cause. 

If cause is shown, the Magistrate must deal with it judicially, 
must take evidence if necessary, and come to a decision upon 
the whole matter. He has to summon, hear, and determine, 
and has a discretion to exercise: and this is certainly a judicial 
power, and the officer exercising the’ power and acting as the 
law prescribes, will, on general principles, be protected though 
he be only a Deputy Magistrate. See Kemp v. Neville (1), 
Ferguson v. The Earl of Kinnoull (2). 

In the case of Ashburner v. Keshavallad Tuhu Patil (3), 
which seems to be an authority directly in favor of the present 
(1) 31 L. J., O. P., 168. (8) 4 Bom. H. O. Rep., A. C., 150. 

(2) 9 Cl. & F., 311. 
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1871 plaintiff) it was held by a Division Bench of two Judges of the 
ee -07 High Court át Bombay (the Chief Justice, Sir Richard Couch, 
AND being one), that proceedings under section 308 are not judicial 


Iswar CHAN- 
DHA MEETER within the meaning of section 404 of the Criminal Procedure 
Tanax ‘Narn Code, and the like opinion was expressed more recently, 
papura, although the question was not immediately before him, by Sir 
Richard Couch in the course of his judgment in the case of 
The Queen v. Abbas Ali Chowdhry y (1). In that case a Full 
Bench of four Judges (the fifth Judge, Phear, J., dissenting) 
held, as we think rightly, that.an\order passed under section- 
62 is not a judicial proceeding within the meaning of section 
404, Notwithstanding the opinion wich has been expressed 
by the learned Chief Justice, we look up&2 proceedings under 
section 308 and the following sections, as\wholly different in 
principle, as well as in detail from proceedings under section 
62: and we cannot say we have any substan! doubt, that a 
proceeding under Chapter XX, if regular, is jadicial pro- 
ceeding for the purposes of the present suit. We 
necessarily be held to be so, if the matter is to be etermined 
according to the principles approved of in the two 
Kemp v. Neville (2) aud Ferguson vy. The Earl of Kinno 4 (3), 
to which we have.already referred. 
There is however the further point,—whethor, supposing Whe 
act would have béen a judicial act if the procedure prescrib 
in Chapter XX had been followed, it can -be said to be-so in 
this particular case, when that procedure was scarcely in any 
respect observed. 
Mr. Bell in trying to re-open this part of the case and to show 
that the rules prescribed in Chapter XX were sufficiently 
followed, relied much on the case of The Queen v, Ala Buksh (4). 


(1) 6B. L. R., 74. " in the judgment of the Court, which 

(2) 81 L. J., O. P., 158, was delivered by 

(3) 9 CI. & F., 311. i 

(4) Before Mr. Justice E. Jackson and 
i Mr. Justice Miter. 









J ACKSON, J .—— These four cases relate 

to four different tanneries situated in 
_ The Gih July 1869, the townof Chuttuck which the Magis- 
THE QUEEN v, ALA BUKSH anp trate has ordered to be removed from 
iets the places whero they are at present, 

Tus facts of the case are fully stated on the ground that they are injurious 


“ 
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That case, however, even if it be accepted as a sound decision, is 1871 


` ‘Pay i ` ' A COLLEOTOR OF 
very different from the present. The defendants were served Vopiroron | 


. t . . e . 
o AND 
with a notice to remove certain tanneries as being a nuisance sea CAN 
DRA MITTER 
v 


to the health and comfort of the com- mine them. But it does not appear Pae TE 
munity. | that anything of this kind was done papuya, ' 
The Magistrate took proceedings in the present case. i 
under section 308 of Act XXV of / The parties on whom the order was 
1861, The proceedings appear to /served, had the option of applying to the 
have been founded on a report of the’ Magistrate for a jury to try whether 
Civil Surgeon of the district, who such an order was reasonable and pro- 
carefully examined each separate tån- per. The Magistrate.in such cases is 
' nery and made a report upon it,/ He bound to be guided by the opinion of 
distinctly states that in his Spinion the majority of the jury. If the 
the godowns in question, whith he says defendants were satisfied that their 
are situated in a thickly populated neighbours were in no way inconveni- 
part of the town, are offengfive to those enced by the hide godowns and tanner- 
who live near them, also to those ies, they could easily have asked for a 
who have occasion ta@pass them, ‘and jury and could have obtained a verdict. 
micelles : e cause of illness But they did not take this step, but i 
and disease. attempted between themselves to 
The Magitfrate, acting upon these satisfy the Magistrate, and they failed 
reports, Serv notices upon the several to do so. 
defendant to remove their trade, or Under these circumstances, looking 
and show cause why the to the report of the Civil Surgeon, we 
should not be enforced. - think that we ought not to interfere. 
accordance with the provisions ‘There is nothing illegal in the order 
ection 313, those persons to whom passed by the Magistrate, and we 
e order of the Magistrate issued, therefore reject the applications of the 
peared and showed cause against petitioners. 
it; and they attempted to satisfy the | Although there is nothing apparent- 
Magistrate that the order was not: ly illegal in the proceedings which 
reasonable and proper. The Magis- would justify our interference, still 
trate accordingly went himself to the the proceedings of the Magistrate 
spot, and was satisfied that these tan- should have laid down more fully the 
neries should be removed, and there- grounds on which he acted, and also 
fore confirmed his order. what he saw in each godown and 
The application before us is on the which in his opinion rendered its re- 
point that the proceedings of the moval necessary ; and, in deciding on 
Magistrate are not legal, inasmuch as the objections of the parties he ought 
he did not record evidence. But it to have recorded in each case the 
appears to us that if the defetdants grounds of his rejection of such objec- 
had asked him to have any witnesses tions. The summary way in which. 
examined, and had brought these he has dealt with the matter, no doubt, 
witnesses before him, and applied to leads the parties to believe that they 
him to have them examined, the Magis- have not had justice done to them. 
trate would have been bound to exa- 
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1871 and injurious to health, &c., or to appear and show cause why 
Counctor oF they should not be removed. The notice was issued on the 
lowe ax. report of the Civil Surgeon, who carefully examined each 
DRA Mrrraz separate tannery and made a report upon it. The-persons to 
Tarar Narn whom the order of the Magistrate issued, “appeared. and 

papura. showed cause against it, and they attempted to satisfy the 
e Magistrate that the order was not reasonable or proper. The 
s Magistrate accordingly went himself to the spot and was 
c gatisfied that these tanneries sould be removed, and there- 
“fore confirmed his order.” It peing objected that the pro- 
ceedings of the Magistrate were nok legal because he did not 
record evidence, the Court (E. Jadkson and Mitter, JJ.) 
‘declined to interfere, saying that iN did not appear that 
the defendants had asked the Magistrate jto examine witnesses, 
and that he had refused todo so. The case dkes practically decide 
that a proceeding under Chapter XX ma 
not supported by ‘evidence on oath, if the Mag¥strate does m 
fact enquire fully into the matter and gives the ies a full 
opportunity of showing all the cause that they desi t° show. 
But the whole circumstances of this case are very Wiifferent 
from those of the matter now before us, and the gist of the 
present case is, that the Deputy Magistrate did not en uire 
fully or give the plaintiff a fair opportunity of showing caus 
Although we consider it clear that the procedure prescribed 
by Chapter XX was observed ag little as it could well be b 
anybody acting under that Chapter at all, still, as the Deputy 
Magistrate did, as the lower Appellate Court finds he did, in 
fact act under Chapter XX, and did call upon the plaintiff 
to show cause, and did hold a sort of enquiry (however irregu- 
lar) through the police, we do not think we can say that the 
Deputy Magistrate was not proceeding judicially. We think 
he was proceeding judicially, though carelessly and irregularly. 
Then was the cutting of the band dn act within his juris- 
diction? We take it for granted that it was, if he had pro- 
ceeded regularly under Chapter XX. But does the irregu- 
larity or incompleteness of this procedure so affect the matter, 
that the jurisdiction did not attach? For the same reasons 
which induce us to hold that the proceeding was a judicial pro- 











r 
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ceeding, though irregular, we hold that ths Deputy Magistrate i871 č 
was acting with jurisdiction. As the Deputy Magistrate, acting A 
on the report of the overseer, considered it necessary that the AND 
í Iswar CHAN- 

band should be removed, and as he under section 308 passed an pra Mirren 
order calling upon the plaintiff to remove it, or show cause to Tanar Nara 
the contrary within seven days, and as there was in fact a species oe 
of enquiry through the police, we think that the jurisdiction 
attached, and that the Deputy Magistrate cannot be held to 
have acted without jurisdiction. On the whole, as we must accept 
it as a fact, that the Deputy Magistrate in cutting the band was 
acting under Chapter XX of the Criminal Procedure Code, we 
are of opinion that he did act judicially and with jurisdiction, 
and therefore that hé ought not in this suit to have been held 
liable in damages to fhe plaintiff. 

When this app¥ication for review came on to be heard in 
Court, we were ainder the impression that it was the application 
of the Deput Magistrate, as well as of the Government. Mr. 











. Bell, that the Deputy Magistrate joined in the applica- 
It appears, however, that the petition of review is that of 
Government slone. We labored under a mistake in sup- 
sing that ‘the Deputy Magistrate joined in it. 

A very curious state of things thus arises. The Deputy 
Magistrate, of whose conduct alone the plaintiff complained and 
against whom alone he got a decree for damages, remains quiet 
and does not seek to disturb our judgment; but the Govern- 
ment, a mere volunteer in the suit, against whom the plaintiff 
made no complaint and sought no relief, comes in and applies 
for a review, on the ground that the Deputy Magistrate might 
have had judgment in his favor if he had justified his acts in a 
manner in which he never did justify them, and if he had relied 
on a defence on which he really never did rely. ‘The position is 
manifestly absurd: and ifit is to be dealt with strictly, there is 
no doubt that the application for review must be rejected wholly, 
Under the circumstances, however, we think we ought not to 
deal strictly in this matter. There is no question that. the 
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1871 intention, throughout, was to apply for a review on behalf both 
Colaxoron OF of the Deputy Magistrate and the Government, and that the 
AND argument upon the application was conducted on the footing 
Iswar CHAN- = 
DRA Mirai that the Deputy Magistrate was a petitioner for review. 
Tanax Natit We propose therefore even now to allow the petition of review 
papura, to be amended by adding the Deputy Magistrate’s name as a 
petitioner, if he prays that it may be so amended, Having so 
amended the petition, we shall reverse our decree of the 5th of 
January 1870, so far as it affects \the Deputy Magistrate, and, 
reversing the decrees of the lower XÇourts also, so far as they 
affect him, shall dismiss the plaintiff's uit as against the Deputy 
Magistrate altogether. 
While, however, we grant the review, \go far as concerns the 
Deputy Magistrate, we shall not grant it so far as it regards 
the declaration of the plaintiff’s right as again&t the Government 
to maintain the disputed band. The issue aÑ to the right to 
erect the band having been fairly raised and trie between the 
Government and the plaintiff, there is no reason wiy the plain- 
tiff should now be deprived of the benefit of the decre Which he 
has obtained declaring his right as against the Governmg2t- As 
regards the Deputy Magistrate, the suit was agai 
personally for damages, and if any question of right to the end 
could be properly raised against him at all (which .it probably 
could not), it could be so only as incidental tothe main issu 
ve of his personal liability for the consequences of his illegal 
‘If the Deputy Magistrate’s defence had been conducted 
se reasonable care and skill, he would have declined all issues 
as to title, on the ground that they were immaterial; and he 
would have merely pleaded that he was acting judicially with 
jurisdiction, and was therefore not liable. The Deputy Magis- 
trate as a private individual (in which capacity alone he was 
sued) was in no way interested in the plaintif’s title; and we 
think that when the suit fails so far as its object is to establish 
his personal liability, it must also fail so far as its object is to 
obtain incidentally a declaration of title or right as against him. 
- But the position of the Government is very different. The 
Deputy Magistrate appeared to defend himself, and the Govern- 
ment had really no interest one way or other in the suit. 












VOL. VILJ HIGH COURT. 487 


Doubtless the Government might properly have undertaken the 1871 
defence of the suit for the Deputy Magistrate in the manner Cottzoror or 
provided for in Section 70 of Act VIII of 1859. Instead of esas 
following that course, the Government chose to come forward vy lee 
and to insist.on being made a defendant, and on itself contesting Tarir Narn 
the plaintiff's right to erect this Band. It was a fatal blunder Saas 
in Government to interfere as it did. But its advisers appar- 

ently considered that (as th / Judge of Hooghly says in his 
judgment) “ Government represented the public in the case, 

whose rights were endangeyéd by the acts of the plaintiff.” It 

sppears to us to be cler that the Government, having as a 

defendant raised and tied certain issues of title or right as 

between itself and th plaintiff, must remain bound by the deci- 

sion on those issuey* which it has brought on itself, whatever 


becomes of so mu of the suit as concerns the Deputy Magis- 






ue a defendant in all respects as if he had been 
originally ngimed a defendant by the plaintiff in his plaint. 


and judgment passes upon them, that judgment will 

nid and will bind the parties, whatever may be the judgment 

On Hthe original question between the plaintiff and those against 

om alone he in his plaint sought relief. We think therefore 

iat the application for review should be rejected, so far as it 

seeks to affect the declaration of the plaintiff’s right to erect and 
maintain the band as against the Government. 

Considering the very good reason which the plaintiff had to 
complain of the conduct of the Deputy Magistrate,—considering 
also the manner in which his defence has been conducted, we 
think that the Deputy Magistrate is not entitled to recover any 
costs from the plaintiff, but that he ought not to be ordered to 

. pay any costs; and we shall alter the decree which „has been 
made accordingly. But as regards the Government our decree 
for costs will remain unaltered: and the Government must, more- 
over, pay the plaintiff his costs of this application for review. It 
is impossible to apportion the costs in this case so as to charge the 
Government only with such a share of costs as would represent the 
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1871  plaintiff’s claim for a declaration of right, as apart from his claim 
pa ronida °? against the original defendant personally for damages. His suit 
AND was substantially a suit for damages, and was valuedas such only. 


nie Bireeen The Government came in, and, contesting the plaintiffs right 
TARAE Narn on its own account, in fact altered the whole nature of the suit. 
zannya, The sum at which the plaintiffvalues his suit, although based 
solely on the amount of damages claimed, is not in excess of 
the value which might have been \put upon the suit, had it been 
one instituted originally merely for the purpose of establishing 
the plaintiff's right as against Goverment; and under all the 
circumstances, we are clearly of opinion that it is only fair to 
the plaintiff that he should receive full cysts from the Govern- 
ment. 
The manner in which this suit has been ceducted on behalf 
of Government is most extraordinary. The lin adopted through- 
out has been such as to put the Governmonk to the greatest 
possible expense with the least possible chance of benefit. The 
suit was instituted against an individual for damag „for an noi 
done by him illegally in excess of his jurisdiction Deputy 
Magistrate. The Government had nothing to do with ee 
and would neither directly nor indirectly have been affec d by 
its result. If the Government was of opinion that-the Depgu4y 
Magistrate acted rightly, it would have been perfectly fair a d 
reasonable that the Government should (under section 70 of tl 
Civil Procedure Code) have undertaken the defence of the suit. 
Or if it was not thought desirable to proceed under section 70, 
the advisers of Government might have been instructed to 
conduct the defence for the Deputy Magistrate, and the Govern- 
ment might have indemnified him against any damages or costs 
he might be ordered to pay. Had this latter course been fol- 
lowed, the Government would have done all that could possibly 
be done for the Deputy Magistrate, while it would have itself 
remained clear of, and unaffected by, the suit. The Govern- 
ment advisers, however, for reasons best known to themselves, 
chose (instead of merely undertaking the defence of the Deputy 
Magistrate) to insist upon Government being formally placed 
upon the record as a defendant,—a step from which no good 
could possibly accrue to Goverument or to the Deputy Magis- 
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trate, and from which much harm could accrue, and has in fact 1871 
accrued, to Government. Having become a defendant, the Coutzoron or 
Government puts in a written statement which is va d o a 
gue an 

weak in the extreme. The case goes to trial, and is not properly DEE 
put before either of the lower Courts, or even before us at the Tarax Nari 
hearing of the special appeal ; the best, if not the only real fie 
defence which the Deputy Magistrate had, not being relied on, 
or we may say, thought of, till 4 ig brought up before us on an 
application for a review of onr i dement. Finally, this defence 
is urged before us, and a rePow is prayed for, by the Govern- 
ment, and not by the D puty Magistrate whq alone could 
properly urge the plea noyf relied on, 

It appears to us to b avery serious matter that litication 


on behalf of Governient should be conducted after such a 
fashion. i 









[ORIGINAL CIVIL] fsa A 4 Zon 


Be 


we Mr. Justice Norman, Offg. Chief Justice, and Mr. Justice Phear. 


BRAMMAMAYI DASI v. ABHAT CHARAN OCOHOWDHRY. 1871 
July 19. 








Limitation—Act XIV of 1859, 8. 1, cl. 9——Deposit—Cause of Action. 


The plaintif, a Hindu widow, on 26th March 1866, sold to the defendant 
certain land for Rs. 800. The price was paid to the plaintif, who on the 
same day lent it to the defendant under an agreement that she should receive 
Rs. 6 monthly by way of interest, and that the principal sum should be re- 
payable on demand. Interest was paid up to April 1869, but afterwards discon- 
tinued. The plaintiff thereupon demanded payment of the principal sum of 
Rs. 800, but payment was refused by the defendant. On July 4th, 1870, the 
plaintiff sued for the recovery of the principal sum lent, with interest from the 
date when it was withheld up to the date of suit. Held, that the obligations 
to pay Rs. 6 a month by way of interest, and to repay the principal on 
demand, must be construed to be alternative obligations. In this view of the 
contract, a demand was necessary to complete the cause of action, and the 
cause of action arose at the date of the demand; the suit therefore was not 
barred by Act XIV of 1859, section 1, clause 9. 


Per Norman, J.~By Hinda law a demand would be necessary. 
63 
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1871 Tre following case was submitted, for the opinion of the High 
ose er Court, by Mr. Thoiison, the Officiating First Judge of the 
n au où) alcutti i sétion 7 of Act XXVI of 
Pee Small Cause Court, Calcutta, under séction 
CusnAw 1864 :— . ; 
CHOWPHEY: ve On 26th March 1866ythe plaintiff, who is a Hindu widow, 
being in indigent circumstances, sold certain land situated in 
Calcutta, which formed parto the estate of hèr deceased husband, 
to thé defendant for à sum of\ Rs: 800. The price was paid to 
the plaintiff, who on the safne made it over to the defendant 
under an agreement that she shod receive Rs. 6 monthly by 
way of interest, and that the prince al sum should be repayable 
on demand. Interest was paid accordN2817 by the defendant for 
three yéars up to the énd of Chaitra 1 ő (April 1869). pa 
that date the defendant’ discontinued paym@ee” of interesi z : 
plaintiff thereupon demanded repayment of he principal, whic 
the defendant refused. On 4th July 1870, the 
the present action against the defendant for the 
principal sum lent, with interest from the date 
withheld, up to the date of suit. 
c It is pleaded for the defendant that the claim is b 
limitation under clause 9, section 1, Act XIV of 1859.” 
The learned Judge then referred to the cases of Hempa.. pua 
v. Hanuman (1), Parbati Charan Mookerjee v. Ramnaray@n 
Matilal (2), and Tarini Prasad Ghose v. Ramkrishna Ban 
Yee (3), and decided in aécordance with the ruling in Tarini 
Prasad Ghose v. Ramkrishna Banerjee(3), holding that the period i3 














of limitation began to run, not from the date of the loan, but 
from the date of the demand, and therefore the plaintiff ’s action 
having been brought within three years from the date when she 
first made the demand for repayment, was not barred. 


Mr. Macrae, for the defendant, contended that the cause of 
action commenced from the date of the loan, from which date 
there was an obligation on the debtor to repay the debt. No 
demand was necessary. The doctrine is a reasonable one, 
and not peculiar to English law—Rolles Abridgment, Title 


(1) 2 Mad. H. C. Rep., 472. | (3) 6B. L. R., 160. 
(2) 5B. L. R, 396. 
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Condition, H. 2, C. 1, para. 143; Co. Litt., 208B; Norton 1871 
v. Ellam (1), Collins v, Denning (2), Farquhar v. Morris (3), Braxnasayr 
Christie v. Fonsick (4), Gibbs v. Southam (5), Byles on Bills, oe i 
332, 10th edition, 116; Hempammal v. Hanuman (6), Parbati Onara 
Charan Mookerjee v, Ramnarayan fatilal (7), Tarini Pra- ere 
sad Ghose v. Ramhrishna Bane ee (8), Munshi Abdul Ali v. 
Tarachand Ghose (9). [Puzale, J.—Cases where there, is 
a X Are sum unpaid’ are distinguishable from caseg 
The Hi nie as besides been a sum duly paid for interest. | 
ndu law on the subj@ot lays down that, when no time 
3 mentioned for Tepaymeny’ the money is due on demand; 
= x DA RN deman , then at the time when the interest 
= peat rincipal s -Colebrooke’s Digest, Book I, Chapter 
» Section 166, sloke 
The Roman law 
Law, 2216, 2217 












the subject is shown by Colquhoun’s Civil 
the French law by Pothier on Obligations, 
r 3, Article 3, section 1, and the American by 


e to let the money be retained, and on the other to pay 
tin sum for the use of it, until it is demanded? In that 
the obligation to repay would arise after demand made; 
ere interest is duly paid, there is no forbearance to sue on 
e part of the creditor.| There is nothing in the fact of 
interest being paid to defer the date of payment. The principal 
is still repayable immediately. The debtor may repay the money 
at any time, and the creditor may sue for it at any time. The 
debtor might discover that he could elsewhere obtain the loan of 
an equal sum at a lower rate of interest, in which case he might 
pay off the principal sum; and the creditor might be able to ob- 
tain a higher rate of interest for his money, when it would be for 
his interest to get a return of the loan. No notice of payment 






(1) 2M. & W., 461. (6) 2 Mad. H. C. Rep., 472. 
(2) 3 Salk., 226. (T) 5 B. L. R., 396. 
(3) 7 T. R., 124. (8) 6 B. L. R., 160. 
(4) Sel. N. P., 399. (9) 6 B. L. R., 292. 


(5) 5B. & Ad, 911. 
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1871 would be necessary from the debtor to the creditor; and on the 
BramraMAY! other hand, no demand is necessary from the creditor to the 


ABHAI 


i debtor. Ifthe creditorsued without demand, that 


would probably 


Cuazax he taken into consideration in determining the question of costs. 


CHOWDHRY. 






Mr. Marindin, for the plai 


iff, contended that a demand was 


necessary, and that the cause o action would arise from the date 
of that demand, and therefore the action was not barred. The 


English cases cited do not apply 


_ all cases where the agreement i 


money with interest on demand. 


to pay interest at certain interval 
be an extension of the principle of 
the other cases, if those cases were hel 
present case. [ NORMAN, J.—A man is 
payment of a debt before it isdue.] Collins 
Farquhar v. Morris (3). The debtor is sim 
whether any time is limited or not. Christie v. 


a subsequent suit for the principal sum; but in the ca 
promissory note, asin Norton v. Ellam (1), the cause of actic. 
not be so separated. The course of the decisions has beer 












o the present case. They are 
to pay money on demand, or 
ere there is an agreement 
on a sum lent. It would 
rton v. Ellam (1) and 
be applicable to the 
t bound to accept 
. Denning (2) and 


no means uniform— Gibbs v. ‘Southam (5), Carter v. Ring (Q 
Simpson v. Routh (T), Fenton v. Emblers (8). The principle òf 
that case is applicable to this, and it agrees with the passage 
from Austin’s J urisprudence relied on by Jackson, J., in Tarini 
Prasad Mookerjee v. Ramkrishna Banerjee (9); see also Barough 
v. White (10). No such case as the present could arise in Eng- 
land, because payment of interest avoids limitation. The law 
should be that of this country. The passage in Colebrooke’s 
Digest, Book I, Chapter V, section 166, sloke 2— if time of 
payment, &c.”—is in the plaintiff's favour. 


(1) 2 M. & W., 461. 
(2) 8 Salk., 226. ` 
(3) 7 T. R., 124. 
(4) Sel. N. P., 399. 
(5) 5B, & Ad., 911. 


+ 


(6) 3 Camp., 459. 


(T) 2 B. & C., 682. 


(8) 1 W. Bl., 353. 


(9) 6 B. L. R., 160. 
(10) 4 B. & C., 826. 
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on Mr. Macrae to show that the present case differed from the BRANILI 
ASI 


ordinary case of a contract to pay interest, so long as a principal 


v. 
ABHAI 


CHARAN 


debt remained unpaid, 
CHOWDHORY. 


‘ f 

Mr. Macrae in reply.—The Oper construction of the con- 
tract is that the defendant agireed to pay interest monthly, 
so long 88 the principal remained with him; and supposing 
the creditor to demand the rincipal sum before the end of 
any one month, there was frothing in the contract to prevent 
the debtor from repaying thf; sum, with a sum for interest pro- 
portionate to the portion gf the month which had elapsed. The 
Contract was not in writfng, what the Court has before it is 


Dm 3 
the effect of a verb agreement as understood by the Judge 
who refers the cage. i 












The followin judgments were delivered. 


Manes , J.— The question is whether the suit is barred by 
Court W section 1, Act XIV of 1859. The first Judge of the 
e v. Ramkrishna Banerjee (1), was of opinion that the suit 
not barred, and accordingly made a decree in favour of the 
aintiff, subject to the opinion of the Court on the question 
bove stated. 

It is necessary to observe that the contract (2) in the present 
case is not a single entire indivisible contract to pay the sum 
lent with interest, as in the case of Norton v. Ellam (3). 
It contains two distinct and separate obligations, viz., first, 
an obligation to pay Rs. 6 month by month by way of inter- 
est; and, secondly, an obligation to repay the principal on de- 
mand. The plaintiff does not bind herself to allow the princi- 
pal money to remain in the hands of the defendant for any 







(1) 6 B. L. R., 160. see Watkins v. Morgan, 6 ©. & P., 661, 


(2) As to the effect of such acon- per Norman, J. 
tract, when the contract is to pay (3) 2M. & W. 461. 
principal and interest on a cartain day, 
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definite period of time, and I think it must be admitted that 


BRAMNAMAYI gocording to the true construction of this contract, the plaintiff 


Dasi 
v. 
ABHAI 
CHARAN 
CHOWDHRY. 


would at any time have a right to demand payment of the prin- 
cipal, and by parity of reason, the defendant would at any time 
have a right, instead of ¢entinuing the monthly payment of 
Rs. 6, to pay off the principalN In construing contracts, no rule 
is better established than that full effect must be given to every 
part of the contract. If the dpntract with which we have to 
deal be treated as an obligation to pay Rs. 6 a month, and 
also as an obligation to repay th principal sum immediately 
without any demand, the two pats of the contract would 
be repugnant, The defendant, however willing to perform 
his part of the contract, would not kno whether to repay the 
Rs. 800 at once, or to wait for a mont® and pay the Rs. 6. 
But if the two obligations are construed alternative, if the 
term ‘on demand’ is to be construed as if it 
being thereto requested’ or ‘after demand,’ the 
becomes consistent and intelligible. The defend 











cipal sum of Rs. 800 be demanded, and immediately 
demand, and not before, except at his own election, the 
ant is liable to pay to the plaintiff the principal sum of Re 

If this view of the case be correct, the case before us falls wi he 
in the rule that, where by the terms of the contract, eithat 
express or implied, it is stipulated that a request or demand o 
performance shall be made, such demand must be made in order 
to complete the cause of action. This must always be the case 
if the obligation is in the alternative, and the obligee has the 
right of election. 

In the present case, while the plaintiff consents to receive the 
Rs. 6 a month, and the defendant pays that sum regularly, 
the defendant is under no obligation to pay the Rs. 800 to the 
plaintiff. The defendant retains the money on terms analogous 
to those on which a tenant-at-will holds land on payment of a 
fixed rent. In order to determine the tenancy in the one case, 
and the right to retain the money, making the monthly pay- 
ments, on the other, as notice in the one case, so a request for 
payment in the other, would seem to be necessary. If the con- 
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struction suggested be correct, as long as the defendant fully 
performs the first of the two alternative obligations by paying 
the suni of Rs. 6 monthly, the contract continues to be fully 
performed, and there is no breach of it. 


The case may be compared to that of the grant of an annuity 
which the defendant has a ‘right to redeem on payment of the 
purchase-money. i ' 

The case of Cowper v. Godmdnd (1) is somewhat analogous to 


that now before us. There th¢ sum of £1,999 had been paid by 
the plaintiff as the consideratkon for an annuity of £237 in May 
1824. Payments on accoun¥ of the annuity were made by the 
defendant till the year 189, In the year 1830, the defendant 
the Court of King’s Bench, setting 
attorney and judgment by which the 
d, upon the ground that the grant of the 
on account of a defect in the memorial. The 
brought his suit to recover back the consi- 












aside the warrant 
annuity was secu 


deration. e defendant objected that the suit was barred 
R EY on, on the ground that the right of action accrued 
at the 


e of the original contract in 1824. Tindal, C.J., 
—“The question is whether the plea of the statute of 
tations is a bar to an action for money had and received 
the recovery of the consideration-money of a void annuity, 
hen the annuity was granted more than six years before 
action brought, but was treated by the grantor as a subsisting 
annuity within that period? That question depends upon another, 
at what time did the cause of action arise? The cause of 
action comprises two steps: the first is the original advance of the 
money by the grantee; the second is the grantor’s election to avail 
himself of the defect in the memorial of annuity. The cause 
of action was therefore not complete till the last step was taken 
in Michaelmas Term, 1830. If we were to decide otherwise, 
the grantor of a defective annuity might in every case defraud 
the annuitant by paying the annuity for six years, and then, 
having set aside the securities, by pleading the statute of limita- 


SAYE : 










(1) 9 Bing., 748. 
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tions.” Itis true that this case is not precisely in point, because, 
as was pointed out by Serjeant Wilde in argument, the grantee 
was precluded from questioning the validity of the annuity, and 
consequently could maintain no action till the grantor had elect- 
ed to avoid the annuity. In the present case it was in the power 
of the plaintiff at any time, by notice or demand, to determine 
the defendant’s obligation to pay the monthly sam of Rs. 6, 
and to call on him to perform he. other branch of the agree- 
ment, But the. fact that the 
effect, does not show that she was bound to exercise it. Nor 
can it be presumed, for the purpose of defeating her right by a 
plea of limitation, that she had exerenged that option when such 
presumption would be contrary to thig fact. It ana. be that 
the defendant, by ceasing to pay the onthly instalment of 
interest, might render it unnecessary for tINS plaintiff ie make i 
demand before bringing any suit. But on t t point it is not 
necessary to express any opinion. 

If the true construction of this contract be, as 
ed, it is clear that the suit, having been brought 
years from the date of the last monthly payment, 
three years from the demand, is within time. 

I prefer to rest this case, on general grounds, upon the cons 
tion, and what I conceive to be the trie meaning, of the contre’ 
But another ground was also put forward, on which the plait 
tiff’s case may be rested, viz., that the parties are Hindus; tha 











within the original jurisdiction of the High Court, by the 17th x 


section of the 21st Geo. IIL, ce 70, “matters of contract 
and dealing between party and party, are to be determined,” 
in the case of Hindus, by the laws and usages of Hindus; 
that by the Hindu law, a loan which has been received 
from the hands of another, in the form of a loan at interest, 
shall, if the time of payment be not expressed, be paid on 
demand, with -the interest then due, if not previously demand- 
ed, when interest ceases, or becomes equal to the princi- 
pal. In support of these propositions, the text of Vuishaspati, 
Colebrooke’s Digest, Book I, Chapter V, verse 166, was cited. 
In Halhed’s Code of Gentu Laws, Chapter I, section 4, page 
17, it is said, “if a man lends money with stipulation to be 


` 
wa 
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paid on demand, and the borrower consents to take it upon this 
restriction, he shall accordingly pay it when demanded.” 

I desize to guard myself from being supposed to assent to the 
views of Mr. Austin, stated by the Court in the case of Tarini 
Prasad Ghose v. Ram Krishna Banerjee (1). I cannot but think 


that, however plausible those 
quite another matter if they 
To say as a matter of general | 
, goods to a customer, without 





pews may sound, it might be 


ere reduced into practice’ (2). 
w that a tradesman who sells 
y express stipulation as to the 


time of payment, or that a banker who lends a customer money, 


or honors an overdraft, ca 
money, would be to introd 
law, for which there ia c 
lieve would lead to 









(1)6 B. L. R., 160, 


The American rule follows that 
aglish law ; Story on Bills, Ohap- 
TX, p. 281. The role of the Civil 
wissimilar. In Domat’s Civil Law, 
art I, Book I, Tit. I, 8.75, para. 
6, it is said :—“ If it has been omit- 
ted in a covenant to express the term 
of payment, or delivery of any other 
thing promised, it is a consequence of 
the covenant that, since the term is 
added only in favor of the person 
who is obliged, ifno time is allowed him 
for performing what he ought to do or 
to give, he is bound to give it, or do it 
immediately, and without delay, unless 
it happens that the performance of 
the covenant implies the necessity of 
a delay, as if the performance is to be 
made in another place than that where 
the parties entered into the covenant.” 
See also the Digest, Book XLV, Tit. 
I., De _ Verborum Obligationibus, s. 








ot sue until after a demand of the 
6 a new element into mercantile 
ainly no authority, and which I be- 


ost Inconvenient consequences. 


The 


41, § 1, and Book L, Tit. XVII. 
De Regulis Juris, s. 14, * In omnibus 
obligationibus in quibus dies non poni- 
tur presenti die debetur’ Ño in the 
Roman Dutch law, Van Lienmen, 
Book IV, Chapter IM, s. 3, p. 324 :— 
“ The effect of a promise made to be 
performed simply is that it acquires 
its commencement immediately, and 
the acceptor thereby acquires without 
delay a right and an action.” The 
French Code seems to lay down the 
same rule—Code, Civil, Book LU, Tit. 
II, s. 1187. 

The Scotch law follows the Civil on 
this point—Bell’s Principles of the Law 
of Scotland, as. 45, 46, 69, 201; Ers- 
kine’s Principles of the Law of Scot- 
land, Book III, Tit. I, s. 3, p. 277, 
edition of 1870; Napier on Pre- 
scription, p. 774. The rule requiring 
notice to the debtor if he can be found 
before commencing the action, con- 
tained in the Roman law, ns mentioned 
by Mr. Austin, does not qualify the 
nature of the obligation. In this coun- 
try the discretion of the Court as to 
costs is a sufficient protection to the 
debtor.— Per Norman, J. 
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present case is similar in all respects to that before Mr. Justice 


BRAMALAMATI Macpherson of Parbati Charan Mookerjee v. Ramnarayan 
DABI 


v. 
ABHAI 
CHARAN 


ČHOWDHRY, 


Matilal (1), where that learned Judge expressed in very strong 
language his opinion that the suit was not barred, though he 
decided otherwise, considering himself bound by English au- 
thorities, which, I think, do nt decide the question. The deci- 
sion*of the Judge of the Small tause Court appears to me to 
be correct. 

The plaintiff will get the 
statement of the case. 












sts of, and occasioned by, the 


lish law by the authority 
that a simple promise 
an obligation to pay 
ctually made or not; 
ht to compel pay- 
the earliest time 


Parar, J.—It is settled in E 
of such cases as Norton v. Ellam ( 
to pay money on demand constitute 
the money at once, whether demand be 
and that consequently an action can be bro 
ment, without any previous demand, at an 
after such a promise is made. The same is 
promise be a promise to pay money on demand~ 


the latter the debt grows with the time, while in the 
remains constant. But the case is materially altered whv. 

additional element is introduced into the contract. In the'n 
ter before us, as I understand the learned first Judge’s sti €- 
ment of the facts, it was agreed between the parties that, whi 

the money was to be repaid on demand, yet until repayment the 
plaintiff was to receive periodically,—namely, every month,—a 
specified sum by way of interest. This latter stipulation is in. its 
character, so to speak, alternative to the first, and clearly in- 
volves duration. It seems to me that, by agreeing to this, the 
plaintiff impliedly undertook to wait from month to month for 
the payment of this sum, unless meanwhile she made demand 
for the principal. In other words, the contract must be con- 
sidered as a whole, and the promise to pay on demand canno 


' be treated as separate from, and unaffected by, the arrangement 


for periodic payments of money by way of interest. As long 
as the plaintiff forbore to make demand of the principal, and 


(1) ő B. L. R., 396. _ (2M. & W., 461. 
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the defendant at the stipulated periods paid the monthly sums i8 
by way of interest,.so long it was, as it seems to me, impossible Bee 


in reason to say that the plaintiff had any cause of suit; the n 
contract was clearly in the course of being carried out just as ÖHARAN 
the parties intended it should be. SERTER 


Attorney for the plaintiff: ME. Camell. 


l 


Attorneys for the defendant: 









Messrs. Gillanders and Chunder. 


[APPELL TE CRIMINAL.) 


` & 


Before Mr. Justice N » Offg. Chief Justice, and Mr. Justice Lock. 


pe PE Aa AL COMMISSIONERS OF THE SUBURBS OF CAL- 1871 
(PRosgo ns) vo MAHOMED ALI anp anorner (Deranp- June 13. 


edure Code (Act XXV of 1861), as. 808, 310, 311, 318— 
Slaughier-house — Nuisance. 


ndition and the conduct of an old-established slaughter-honse is 
be, in fact, an offensive nuisance and dangerous to the health of 

urs; but the evidence did not show it was in a worse condition than 
ny time since its establishment; the occupiers, when summoned, refused to 
for n jury under section 310, Criminal Procedure Code. Held, the Ma- 
istrate was justified in suppressing the ‘trade or occupation’ under section 
808. No length of enjoyment can legalize a public nuisance. 







THIS was a reference by the Judge of the 24-Pergunnas, 
under section 434 of the Criminal Procedure Code. The letter 
was in the following terms :— ws | 

“ Tt appears that the Magistrate of the district having visited 
the slaughter-house on the 14th May, came to the conclusion 
that ‘the occupation of slaughtering cattle and sheep carried on 
in the slaughter-house at Narkuldanga is injurious to the health 
and comfort of the community, and that it should therefore be 
suppressed ; and he proceeded under section 308 of the Cri- 
minal Procedure Code. The depositions recorded by Mr. 


* Reference under section 484 of the Code of Criminal Procedure, by the Sessions 
Judge of the 24-Pergunnas, : 
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Barton, the Joint Magistrate, to whom the case was referred, 


Tae `ghow that some persons who inspected the placo observed, and 


MUNICIPAL 
Coors- 
SIÒNERS OF 
THE SuBURBS 


> op CALOUTTA 


D. 
Manoarep 
ALI, 


that some persons who live in the vicinity have experienced, 
those evils which are inseparable from slaughter-houses. They 
show algo that the place isnot sufficiently supplied with fresh 
water, and that the drainage of the locality has not been pro- 
perly provided for. But they dòn not show that the slaughter- 
house in question is in a worse cgndition now than at any nme 
since its establishment; on the contrary it seems that some 1m- 
provement has been effected in the arrangements during the last 
few years. 

‘It was urged before the Joint 
not applicable to the case, because 
established in 1844 with the sanction o 
sanction was given after full enquiry and 
and because it has since been maintained wit 
tion of the law and of the municipality, whio 
itself the complainant in the matter. But Mr. 
understand the argument, and rejected it on the gro 
past history of the slaughter-house did not exempt it 
operation of the law. Mr. Barton did not distinguish be 
trade and the manner in which it is conducted. It cannot 
perly, I think, be said that a trade is injurious which has b ‘as 
established and maintained by authority, and is expressly sauy- 
tioned by law; and it is, as it seems to me, especially absurd 1 
the municipality to set up such an allegation, since they have 
erected a slaughter-house and are very anxious to establish the 
business. But one slaughter-house may be well-conducted and 
another ill-conducted, and it may be a very proper subject for 
magisterial enquiry and interference if a slanghter-house is used 
without due care for cleanliness. Now there are special laws 
which empower the municipality to enforce cleanliness; but 
instead of putting into effect these provisions which invest them 
with ample power for the purpose of avoiding what is injurious ` 
to the health and comfort of the community, they have adopted 
the expedient of treating the business as a public nuisance ; and 
in this respect I think that the action of the Magistrate was ille- 
gal, and that the proceedings ought to be quashed. 













gistrate that section 308 is 
the slawghter-house was 
the Magistrate, which 
vefal consideration ; 
the express sanc- 
now constitutes 
‘ton did not 


* owners of slaughter-houses were required to go to a considerable 
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that the one in Calcutta should build the house, and that the one 
in the suburbs should suppress all other alaughter-houses. The 
building was accordingly erected, and it is said to be very well 
adapted to the intended purpose; the Suburban Municipality 
therefore desire to fulfil their promise, but they have met with 
some resistance from those who have an important pecuniary in- 
terest in the old slaughter-houses, and the Calcutta Municipality 
being annoyed at the partial failure of the plan, pecuniarily and 
otherwise, have complained of breach of contract, and have urged 
the Commissioners in the suburbs to more strenuous efforts. 
“The object which these Commissiqnors have in view is doubtless 
good. There cannot be a slaughterspouse without offal, blood, 
&c., and a very fetid efflavium; but\there @ nothing really 
noxious in all this, if the place is prop 
slaughtering ; and a masonry building with Qasonry drains, kept 
under proper supervision, affords the best meams of securing this 
object. But the goodhéss of the object does notyustify a man in 
adopting unjust means for its attainment. The egislature, it 
may be assumed, never intended that the Municipal C missioners 
should avail themselves of the legal power entrusted 
injure individuals for the sake of the public. It was not i 








to force the public to resort to the Municipal slaughter-houlé > 
and they are not justified in refusing licenses to establigshe 
slaughter-houses if they are properly conducted. But this is wha 
they have endeavoured to do. As soon as the Act was passed the 






expense in paving and draining them, and immediately .after- 
wards they were told that their licenses would not be renewed. 
The slaughter-houses are very valuable property ; and to refuse 
the owners a license is to destroy the property. It is no cause 
for wonder, that the owners have sought to evade the law when 
they found that the Municipal Commissioners would not listen to 
reason or justice; and it is not surprising that they do not im- 
prove the slaughter-houses during the continuance of the contest 
in which they are endeavouring to obtain a license or compensa- 
tion for the loss of the profits which the Municipality desires to 
appropriate. The owners are willing to give up their slaughter- 
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houses for a fair compensation, but their proposals have been 
entirely rejected ; and the Commissioners and Magistrates have 
sought to enforce compliance by criminal prosecutions which have 
hitherto failed. And now the Magistrate suddenly discovers that 
the slaughtering cattle isa public nuisance injurious to the health 
of the community, and desires tho total suppression of it in seven 
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days. I am also informed that this measure has been adopted ° 


while a committee appointed by Government is investigating the 
whole subject. - 

“TI think that the proceedings now before me are illegal and 
unjust; but I have no power ģto interfere, and I submit the record 
to the High Court, with thérecommendation that the order of the 
Joint Magistrate, dated/ the 23rd ultimo, directing that the 
slaughter-house be clogéd in seven days should be quashed.” 

The further facta y€f this case and the arguments of counsel 
are sufficiently sef ont in the judgment. 







The Advocgfre. General for the prosecution. 
Mr. Mofftriou and Baboo Ashutosh Dhur for the defendants. 


MAN, J.—On the 15th of May, Mr. Graham, the 
Ma~netrate of the 24-Pergunnas, visited a slaughter-house, in 
v possession of Mahomed Ali and Munshi Abbas Ali, at 
arkuldanga. He records that he found the place in a most 
Ithy condition; that no arrangements appeared to exist for the 
removal of the offal and blood; that the stench was abominable, 
and the ground saturated with blood and filth; that he was of 
opinion that the occupation of slaughtering cattle and sheep 
carried on in the slaughter-house at Narkuldanga was injurious 
to the health and comfort of the community, and that it should 
therefore be suppressed. , He therefore ordered Mahomed Ali 
and Munshi Abbas Ali, within seven days from the receipt 
of his order, to suppress the occupation, or within that time to 
show cause why the said order should not be enforced. 

On the 23rd of May, the defendants having been duly 
summoned, Mahomed Ali and Munshi Abbas Ali by their 
pleaders appeared to show cause why the slaughter-house should 
not be suppressed. 
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Dr. Tonnerre, being examined as a witness, deposed that, on 
Mov a, entering the premises, he found a place about 20 feet square 
Comms; made of masonry, with a hole in the middle in which a gumla 


THE SunDRBS wag sunk, On the masonry and inside the gumla was a large 
OP CALCUTTA 


Maa QPantity of coagulated blood and dung mixed together. Several 
Aut. sheep and goats were lying on the ground with their throats 
cut. Near these were butchers skinning other sheep and goats. 
Going a little eastwards, he came to a shed, the road to which 
he describes as a mere compost of mud, offal, blood, and cow- 
dung. He entered the shed, and foùnd it full of freshly slaugh- 
tered cattle. The floor of the shed was of broken concrete, full 
of holes. On both sides of the concryte was mud. Two-thirds 
of the breadth of the shed was concrete, and the remaining one- 
third mud, consisting of offal and bloo Down the middle of 
the shed was a drain. In the drain was a 
blood. Parallel to the shed was a cutcha drai Which received 
the sewage of the village south of the shamblea #24 the blood 
and offal out of the gumla above mentioned. Tie draia was 
exceedingly filthy, and there were large quantities o night-soal 
init. In the shed twenty-eight carcases of cows were 
ed. The greater part of these cows were thoroughly i 
North of the first shed was another shed about the same '”” 
In it about thirty-six carcases of cattle were suspended, mc 
or less diseased. The floor was tiled, but in bad repair. On 
the margin of the shed on each side and under was a mass of\ 
mud, offal, and blood. ‘The sewage drain above mentioned runs N 
parallel to this shed. Dr. Tonnerre says the smell arising from ^ 
the whole premises, the sheds, and the drain was the most ` 
offensive and sickening smell he ever experienced. Between 
the canal and the sheds there is a large pond about four 
yards from the sheds. The drainage of the premises falls into 
this pond, The water of the pond was simply filthy sewage, 
emitting a most sickening and offensive smell. On the north- 
west of the pond is a place where blood, offal, and cow-dung are 
thrown. The slaughter-house is surrounded on all sides by human 
‘ habitations. Dr. Tonnerre says, “ I consider the slaughter-house 
“a most dangerous nuisance to the neighbourhood, and liable to 
‘“‘gpread disease. I consider the slaughter-house to have a 
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“tendency to spread small-pox and cholera among people who 
“ live in its vicinity.” Dr. Tonnerre on cross-examination said 
he had known the slaughter-house for upwards of ten years; he 
visited it ten years ago. It was in a worse state then than it 1s 
now. ; . 

Mr. Hallan, a veterinary surgeon, the President of the Cattle 
Plague Commission, described the state of the slaughter-house 
and the accumulation of filth and offal. He speaks of the 
sickening stench, and says it is likely to affect human life and 
health. He saw the livers and lungs of diseased animals which 
had been slaughtered, and says that the consumption of the 
meat of these animals ould be dangerous to human life; that 
the place could not bæ used as a slaughter-house without being 
injurious to the health of the neighbourhood, as there were no 
means to keep the/ premises in a clean state. There was no 
supply of clean water on the premises, and no attempt at proper 













drainage. 
Mr. James! Blackburn, the engineer of the Gas Company, 
said that fe and others. were frequently annoyed by most 


disgusting smells from the slaughter-house; thathe had suffered 
in health, but could not swear that the smells'from the slaughter- 
houge were the cause of it. The effect produced by the smell is 
ickening sensation, which is worst in passing the place, but 
e had frequently felt it in his own house, which is 400 yards 
o the south of the slaughter-house. 

Jonathan Rist, an engine driver, who lives about 500 yards 
from the slaughter-house, speaks of the sickening smell which 
had compelled him to leave his food. He speaks of having 
often felt the sickening smell in the train when coming home. 

Sheikh Hadu, a sirdar of coolies, who lives close to the slaughter- 
house, says that his children and wife are often made ill by the 
stink which comes from the slaughter-house. He himself is 
sometimes made ill, His son and brother died of cholera. 
Many of his neighbours are made ill. They cannot eat; they 
vomit, On cross-examination, he said that he was one of 500 
or 600 persons who lived near who complained of the nuisance 
about a year ago; but the Deputy Magistrate at Sealdah, 
Kumar Harendra Krishna, dismissed the’case. Kedarnath 
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Ghose, a contractor, lives about three hundred yards from the 
ehambles. He says an awful stink comes from the slaughter- 
house after 4 o'clock. “Sometimes myself and family are sick 
“from it We get vomiting sickness, headaches, and fever. 
«There is a great deal of sickness among the people who live 
“near it. Many are leaving the place altogether.” On cross- 
examination, he said he also complained of the nuisance last 
year, with all the inhabitants, Hindu and Mahomedan, of the 
place. 

Miran Khan, a khansama, gave similar evidence. 

The Joint Magistrate, Mr. Barton, says :—‘ The evidence of 
“Drs. Tonnerre and Hallan, of Mr. Blackburn and the others 
“who speak of the present state of the alaughter-house, is clear 
“and decisive. It shows beyond a doubt \that the nuisance is 
“ a public one, and of a most dangerous ¢haracter, highly in-, 
‘‘jurious to the health and comfort of the “ommunity.” He 
adds: “I visited the place last Saturday, and the abominations 
“of it exceeded everything I had seen in all life.” The 











should be appointed to try whether the order was reaso 
and proper. 

The Joint Magistrate then ordered that the Pe cee ae 
should be closed on or before the 27th of May. 

The Judge of the 24~Pergunnas, being of opinion that the 
Magistrate’s order wag contrary to law, has referred the pro- 
ceedings to this Court under the provisions of section 434 of 
the Criminal’ Procedure Code. 

Mr. Montriou and Baboo Ashutosh Dhur contended that the’ 
order was illegal, and should be quashed. 

They contended that this slaughter-house had been abe 
lished in 1844, with the sanction of Mr. Mytton, the Magistrate 
of the 24-Pergunnas. It seems that this order was passed 
after a careful enquiry whether the business of a slaughter- 
house could be carried on at the place in question without 
inconvenience to any one, and that the Magistrate, after per~ 
sonal inspection, was satisfied with the arrangements then made. 
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They referred to Act XXI of 1857, and contended that sec- 
tion 45, which provided that no place which was not used as a 
slaughter-house at the time of the passing of that Act, should 
be so used without a license from the Magistrate, must be 
treated as having impliedly sanctioned the continued use of 
then existing slanghter-houses. They contended that a slaughter- 
house is not in itself a public nuisance, and they contended 
- that the Municipal Commissioners, under section 3 of Act VII 
of 1865 of the Bengal Council, ought to have compelled the 
defendants to remedy the defects in the slaughter-house by 
paving it, draining it, and causing a proper supply of water to 
be provided; that the Commissioners ought to have proceeded 
under that Act, and they could not treat the trade itself as a 
nuisance, merely becatise it had been carried on without due 
precautions to avoid creating annoyance; that the carrying on 
of a trade whic e been legalized and sanctioned by public 
authority, and ¢arried on in the same place for so many years, 
could not be ¢feated as a nuisance in a neighbourhood where 
other offengyve matters, such as public tatties, pigsties, and bone 
heaps, which the evidence shows to have existed in the neigh“ 
of the slaughter-house in question, had long been 
borug/ with; and on this point they referred to Russell on Crimes, 
Vglume I, page 319, 3rd edition. 

The Advocate-General appeared in support of the order of 
e Magistrate. 

On reading through the evidence, we think that there can be 
no question. that the Joint Magistrate was abundantly justified 
in finding that the trade, as carried on in the slaughter-house in 
question, was most injurious to the health and comfort of the 
community. It was no answer whatever to say that the busi- 
ness was one which, if proper precautions had been taken by the 
defendants, might have been carried on without danger to the 
public health. The permission by Mr. Mytton shows no more 
than that, with reference to the state of the locality at the time 
when such license was granted, and the arrangements then 
made, the business could then have been carried on without 
causing any nuisance to the persons residing in the vicinity. 
As observed by Lord Tenterden, in a case somctvhat simi- 
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lar to the present, Rer v. Cross (1), the license would not 
entitle the defendant to continue the business one hour after 
it beoame a public nuisance to the neighbourhood. Although 


rug Susures the Commissioners had taken no steps under Aot VII of 
CALOUTT 


1865 against the defendants, the defendants had ample warn- 
ing to set their house in order by the prosecution instituted 
against them by many hundreds of their neighbours in the 
course of last year. 

We now come to the point adverted to by the Judge in 
sending up the case, viz., that the evidence did not show that 
the slaughter-house is now in a worse condition than at any 
time since its establishment; but on the contrary, that some 
improvement has been effected during the last few years, and 
that a person coming ‘to reside in the vicinity of an offensive 
trade, cannot set up his own right to untainted air if the owner 
of the trade has acquired a prescriptive right to carry it on. 
The notion of the existence of a species of wight to corrupt 
the air of a particular locality by the exercisé\of a noxious 
trade, provided that, at the commencement of the huisance, no 
person was in a position to be injured by it, has been ,exploded. 












sances. In The St. Helen’s Smelting Company v. Tipping (2) 0 
the House of Lords, extensive operations for the smelting pf 
copper were carried on in the neighbourhood of the plaintiff 
property. The vapours exhaling from the works did great 
injury to the trees and shrubs on the plaintiff’s estate. It was 
shown that the whole neighbourhood where the copper smelting 
works were carried on was more “or less devoted to manu- 
facturing purposes, and it was argued that, inasmuch as the 
copper smelting was carried on in a fit place, it might be carried 
on with impunity. The Judge at Msi Prius had told the 
jury that, if a man by the erection of a lime-kiln or copper 
works, or any works of that description, sends over his neighbour’s 
land that which is noxious and hurtful to an extent which sen- 
sibly diminishes the value of the property or the comfort of 


(1) 20. & P., 494. (2) 35 L. J., Q. B., 67. 
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existence on the property, it is an actionable injury. The 
House of Lords considered this direction substantially right. 
The Lord Chancellor pointed out the distinction between cases 
where the thing alleged to be a nuisance is productive of mere 
personal discomfort, and those where the nuisance produces 
material injury to property. He pointed out that in the latter 
case the submission required from persons living in society to 
that amount of personal discomfort, which may be necessary 
for the legitimate and free exercise of the trade of their neigh- 
bours, would not apply to circumstances the immediate result of 
which is a sensible injury to the value of property. It was 
argued that sénsible discomfort for carrying on a necessary 
trade in a suitable locality is not an actionable injury. Lord 
Westbury pointed out that the law, as laid down on that subject, 
unquestionably does not carry with it the consequence that a 
trade might be catried on so as to cause injury and destruction to 
neighbouring property. The case is stronger where the nuisance 
is one not mefely injurious to property, but dangerous to health, 
In The St chport Water-works Company v. Potter (1), the nuisance 
in the discharge into a brook of dye stuff, containing 
, the effect of which was that, in the reservoir of the 
port Water-works, eleven miles below the defendant’s 
orks, arsenic was found in the proportion of nearly five grains to 

ne pound weight of mud, It was contended that the defendant’s 
trade was carried on in a proper place and in a proper manner. 
The Chief Baron, in the course of the argument, observed that 
his impression was that, if a person carries on a noxious trade in 
a particular place to which the exigencies of society cause a town 
to extend, the assent of the growing population to the nuisance 
must not be presumed. Baron Martin, in giving judgment, 
observed,— The defendants carried on the trade for their own 
‘profit, and the public are benefited by the carrying on of all 
‘‘ trades, but what answer is that to persons whose water for drink- 
‘ing is affected by arsenic poured into it by persons carrying on 
“such a trade.” As to the claim of a prescriptive right alluded to 
by the learned Judge, we may observe that no prescriptive right 







(1) 7 H. & N., 160, 


509 


1871 


THE 
ALUNICIPAL 
COMNIS- 
SIONERS OF 
THE ŞUBURNBS 
oF CALOUTTA 
v. 
MAHOMED 
ALI, 


BENGAL LAW REPORTS. [VOL. VII. 


to maintain the slaughter-house in its present condition was set 
up before the Joint Magistrate, nor could any such right have 
been effectually asserted: first, because it appears on the 
s evidence that the slaughter-house has existed in its present 
* position only for about six, or at most ten years; secondly, 
there is no evidence that, even during the whole of that time, 
the place was used in the same manner, and the stenches emitted 
to the same extent as at present; thirdly, in our opinion it 
is clear that no length of enjoyment can’ legalize a public 
nuisance (1) involving actual danger to the health of the com- 
munity. ` 

The Judge is wrong in supposing that it was incumbent 
on the prosecution to show that the slaughter-house was in & 
worse condition than formerly. - The prosecution proved that 
the slaughter-house was in such a condition, as to make ita. 
nuisance dangerous to health, and if there waar could be any 
justification for its maintenance in such a condition, it was for 
the defendants to show that by way of answer. 

We are of opinion that the order of the Joint Magixtrate was 


a legal and proper order. 
Conviction upheld. 
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Before Mr. Justice Phear. 
ROBERT AND CHARRIOL v. O. G. M. SHIRCORE. 
Stamp—Act XVIII of 1869, Sok. I § Sch. IL el. 11. 


The plaintiffs drafted the following letter, dated 6th June 1871, and sent 
it to the defendant for signature :-—~‘I have this day sold to you 500 to 700 
cases of first quality of hogs’ lard of my manufacture and mark, at Rs. 43 per 
case of 8 tins of 10 seors each, or two bazar maunds nett, as usual; delivery 
to be given and taken in all 12 months, as it is prepared, by instalments of 
40 to 60 cases at a time from my manufactory, commencing from this day. 
Cash on delivery of each lot. I engage not to sell any hogs' lard to any party 
besides yourselves, nor to make any shipments during the term of this contract 
without first obtaining your consent in writing, or I will render myself liable to 
yourselves to a penalty of Ra. 5,000 by way of liquidated damages, without pre- 


(1) Bee Weld v. Hornby, 7 Enst, 199; ex v. Cross, 3 Camp., 224, per 
Norman, J. 
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judice to your other rights. - Should I fail to deliver the hogs’ lard to you, 
according to this contract, and should you fail to take delivery in any month 
of any of the instalments of hogs’ lard when. ready, and after I have given 
you notice in writing, you must render yourselves similarly liable to a penalty 
of Rs. 5,000 as and by way of liquidated damages.” This letter was signed 
by the defendant, and, as the plaintiffs alleged, formed the contract between them. 
The letter bore a stamp of one anna. In an action for a breach of the contract, 
it was tendered in evidence by the plaintiffs, and objection was taken to it that 
it was insufficiently stamped, that it required an ad valorem stamp, as being a 
bond for the payment of money under Act XVIII of 1869, schedule I. 
Held it was a document which required an eight-anna stamp only under clause 
11 of schedule II of the Act; and the document was admitted on payment of 
the stamp and penalty. 


Tus was an action for breach of contract. The contract was 
alleged to be contained in the following letter, which had been 
drafted by the plaintiffs, and sent to the defendant for his signa- 
ture. The last clause as the letter now stands, and another clause 
which was afterwards cancelled, were added by the defendant, 
who returned the letter unsigned. He afterwards, on 17th May, 
signed the contract. It was afterwards agreed that the last 
clause should be struck out, and the plaintiffs wrote against it 
the ort “ cancelled,” to which the defendant’ put his initials :— 

Calcutta, 5th June 1871. 
. ROBERT awo CHARRIOL, 
DEAR SIRS, 


I have this day sold to you from 500 to 700 (five hundred to seven 
hundred) cases of first quality of hogs’ lard of my manufacture and 
mark, at Rs. 48 (forty-three) per case of 8 tins of 10 seers each, 
or 2 bazar maunds nett, as usual; delivery to be given and taken in all 
12 months, as it is prepared, by instalments of 40 to 60 cases at a time 
from my manufactory, commencing from this day. Cash on delivery of 
each lot, I engage not to sell any hogs’ lard to any party besides your- 
selves, nor to make any shipments during the term of this contract 
without first obtaining your consent in writing; or I will render myself 
liable to yourselves to a penalty of Rs. 5,000 by way of liquidated 
damages, without prejudice to your other rights. Should I fail to deliver 
the hogs’ lard to you according to this contract, and should you fail 
to take delivery in any month of any of the instalments of hoge’ lard 
when ready, and after I have given you notice in writing, you must 
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render yourselves similarly liable to a penalty of Rs. 5,000 as and by 
way of liquidated damages. 

The breach of the contract was stated to be that, on or about 
16th June 1871, the defendant had, without the consent of the 
plaintiffs in writing, made a shipment of hogs’ lard. The letter 
in which the contract was alleged to be contained bore an anna 
receipt stamp. On the document being tendered in evidence, 
it was objected to on the ground that it was insufficiently stamp- 
ed. It was tendered with the amount of the penalty and 
stamp, viz., Ke, 2-8, or four times the amount of the stamp 
which the plaintiffs alleged to be necessary, together with the 
amount of the stamp. 


The <Advocate-General (Mr. Woodroffe and Mr. Evans with 
him) objected that it was not admissible in evidence, as it required 
an ad valorem stamp under schedule I, Act XVIII of 1869, as 
being a bond for the payment of money within the terms of 
section 3, clause 5 of the Act. oo 








Mr. Marindin (Mr. Macrae with him) for the pla 
There is nothing in the Act which prescribes an ad valorem\duty 
for any security for money other than. a bond or bill or 
missory note. This document is not æ bond, but it comes unde 
schedule II, clause 11, of Act XVIII of 1869, as “an agree- 
ment or memorandum of agreement not otherwise provided for 
by this Act;” as such it only requires a stamp of eight annas. 


PueEaR, J. (after taking time to consider), said, the document 
was not a bond within the terms of the Stamp Act, and there- 
fore only required a stamp of eight annas. 


Attorneys for the plaintifis: Messrs. Gray and Sen. 


Attorney for the defendant: Mr. Dover, 
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= Before Mr. Justice Kemp and Mr. Justice Glover. 
THE QUEEN v. GIRISH CHANDRA GHOSE anv ornens.” 


Criminal Procedure—Act XXV of 1861, ss. 66, 194, 249—Act VIII 
of 1869, 8. 36. 


A Magistrate of a district, before whom a complaint had been made, with- 
out complying with the provisions of section 66, Act XXV of 1861 (1), sent the 
petition to be disposed of by a Deputy Magistrate; ond when the Deputy 
Magistrate had proceeded to some extent with the case, the Magistrate took 


it up and tried it himself. 


Heid, that non-compliance with the provisions of section 66 of Act RXV 
of 1861 made the subsequent proceedings void, 

Held also, that the Magistrate, having once sent the case to the Deputy 
Magistrate for trial, had no power to try the case himself, without formally 


recording a proni 


wf 


ing under section 36 of Act VIII of 1869 (2). 


One Gølab Ram charged the prisoners in this case before the 


Magis 
Rs. 







te of Howrah with having extorted from her a sum of 
0, by putting her in fear of an-arrest under a warrant 
whith they said had issued against her, and by threatening to 
ve her brought up before the police as a suspicious character, 
d for having stolen property in her possession, and with hav- 
ing violently carried away another sum of Rs. 100 from her, 
while she was counting out the first sum of Rs. 100. On the back 


of the petition containing this charge, the Magistrate simply 


(1) Act XXV of 1861, section 66.— 
“ When in order to the issuing of a 
summons or & warrant against any 
person for any offence, a complaint is 
made before the Magistrate of the 
district, or a Magistrate who is anthor- 
ized to receive such complaint, with- 
out reference from. the Magistrate of 
the district, such Magistrate shall 
examine the complainant. The exa- 
mination shall be reduced into writ- 
ing, and shall be signed by the com- 


plainant and also by the Magis- 
trate.” 

(2) Act VIII of 1869, section 36.— 
“ The Magistrate of the district, or a 
Magistrate in charge of a division of 
a district, may respectively withdraw 
any criminal case from any Court 
subordinate to him, and may enquire 
into or try the case himself, or refer it 
for enquiry or trial to any other 
such Court competent to enquire into 
or try the same,” 


* Miscellaneous Criminal Case, No, 94 of 1871. 


+ 
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1871 wrote an order, sending the complaint to Baboo Dwarka Nath 
Queen Banerjee, Deputy Magistrate, to be disposed of according to 
Pee law. The Deputy Magistrate took down the statement of 
Guoss. the complainant in writing and entertaining doubts as to the 
truth of the case, requested the Magistrate to direct a police 
enquiry into the matter, keeping the case on his file. The 
Magistrate accordingly ordered the police to make an enquiry 
and report on it. The police report was against the truth of the’ 
complaint, The District Superintendent, while transmitting the 
report to the Magistrate, recorded his opinion that, having him- 
self sent for the complainant and examined her and lier wit- 
nesses, he believed that, if a judicial investigation were held, 
the case would be proved. On receiving this report, the Magis- 
trate summoned the accused, and proceeded to try the case him- 
self, without recording any reason for withdrawing the trial of 
the case from the Deputy Magistrate to himself. One of the 
prisoners, Roshan Ali, appeared at a subsequent stage of the case, 
after the witnesses for the prosecution had been exbuined in the 
presence of the other prisoners. The Magistrate than recalled 
the witnesses, and asked them to identify Roshan Ali; 
that was done, the prisoner was allowed to cross-examine\them. 
The Magistrate, after taking evidence on both sides, convigted 
all the prisoners,—Roshan Ali of theft and extortion, Tamizud- 
din of extortion, Dingo Sirang and Alahabax of aiding an 
abetting extortion, and Girish Chandra of ‘aiding and abetting 
the same as a public servant. 
In appeal, the Sessions Judge of Hooghly upheld the con- 
viction of the Magistrate, but modified the sentence passed on . 
Roshan Ali, by reducing one sentence, on the ground that the fp 
two offences of which he was convicted were supported by the 
same evidence. 
On an application under section 404 of the Criminal Proce- 
dure Code, the High Court sent for the proceedings. 







Baboo Ambika Charan Bose (with him Mr. M, L. Sandel), 
now appeared for the prisoners and contended, firstly, that non- 
compliance with the provisions of section 66 of the Criminal 
Procedure Code, rendered the subsequent ‘proceedings void, "as 
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they had, therefore no legal initiation: the provisions of a penal 
law must be strictly’ construed. See Dulali Bewa v. Bhuban 
Shaha (1) and The Queen v. Mahim Chandra Chucherbutty (2). 
Secondly, that the Magistrate was guilty of an irregularity in 
trying the case himself after having transferred it for trial to a 
Deputy Magistrate under section 67.of*the Procedure Code, 
without recording a proceeding under section 36, see Shanto 
Teorni v. Belilios (3) and In the matter of Naba Kumar 
Banerjee (4). Thirdly, he pointed out that the witnesses for 
_ the prosecution had not been examined de novo in the presence 
of Roshan Ali, and he contended that it was not sufficient to 
- read over to the prisoner the examination already recorded, and 
only to allow him to.cross-examine, See sections 194 and 249 
of the Procedure! Code; this was a defect which could not be 


supplied. See Zhe Attorney-General of New South Wales v. ` 


Bertrand (5), The Queen v. Bishonath Pal (6), The Queen v. 
Abdool Setar.(7), The Queen v. Kalee Thakoor (8), and The 
Queen v. Mahima Chandra Chuckherbutty (9). 


No one appeared to support the conviction. 
7 á z 


; . 
Grover, J.—We are very unwilling to interfere with the 








ra passed in the Courts below, because the investigation 
pears to have been very carefully and thoroughly made, and 
he evidence is full and satisfactory. There can, however, be no 
doubt that the Magistrate has, in more thau one particular, con- 
travened the provisions of the Code of Criminal Procedure, and 
we have no choice but to quash his proceedings as illegal. 
In the first place he did not record the complainant’s state- 
= ment before referring the case to the Deputy Magistrate, as he 
was bound to do under section 66 of the Code. Thero is an 
order on the back of the petition making over the case, but no 
examination of the complainant “reduced into writing, and 
signed by the complainant and the Magistrate.” In the cases of 


(1) 3 B. L. R, A. Or., 58. (6) 3 B. L. R., A. Cr., 20. 
(2) Id., 67. f (7) 3 W. R, Cr., 36. 
(3) Id., App., 151. ~ (8) 5 W. R. Cr., 65. 
(4) 6 B. L. R., App., 45. (9) 4 B.L. R., App., 77. 


(5) 36 L. J., P. C., 51. 


1871 


QUEEN 
v. 
GIRISH 
CHANDRA 
GILO8E. 


1871 


July 17. 


BENGAL LAW REPORTS. [VOL. VII. 


Dulali Bewa v. Bhuban Shaha (1) and of The Queen v. Mahim 
Chandra Chuckherbutty (2), it has been decided that such a depar- 
ture from the rules of Procedure makes the acts of a Magistrate 
illegal, 

The appellant further contends that the Magistrate, having 
once made over the case to the Deputy, could not try it himself, 
without formally recalling the case from the lower Court under 
section 36. The point has been ruled in Shanto Teorni v. 
Belilios (3), and should, I think, be given in favor of the 
appellant in this case. 

There are other questions of law raised; one that, as regards 
Roshan Ali, part at least of the evidence against him was 
not recorded in his presence; another that several witnesses whom 
the accused wished to call were not summoned. We do not see 
anything on the record that would substantiate the last objec- 
tion; and had it been a true one, it would have been made, 
we should suppose, to the Judge when the appeal was before 
him. The first is however at least partly correct, as the record 
itself shows. As however it appears that the convictida must be 
quashed on the two firat objections taken, it will be a S 
to further enquire as to the second. | 


~~ —. 


The appellants must be discharged. 


Conviction quashed. 


Before Mr. Justice Norman, Opg. Chief Justice, and Mr. Justice Ainslie. 


THE MUNICIPAL COMMISSIONERS FOR THE SUBURBS OF 
CALCUTTA (Prosuourons) v. AMANAT ALI AND ANOTHER 
(DersnDants).* 


Criminal Procedura Code (Act XXV of 1861), ss. 308, 310, $11, 313— 
Nuisance—Slaughter- House. 


When a Magistrate, under section 308, Criminal Procedure Code, has ordered 
the suppression of a trade or occupation as a nuisance and injurious to the 


* Reference, under section 484 of the Code of Criminal Procedure, by the Sessions Judge 
of the 24~Pergunnas, ; 


rn 


(1) 3 B. L. R., A. Or, 53. . (8) 3 B. L. Rọ, App., 151. 
(2) Id., 67. 


VOL. VILJ] HIGH COURT. 


health of the community, the High Court will not interfere, unless they find 
either (i) that there was no reasonable evidence before the Magistrate 
of the trade being injurious to the health and comfort of the community, 
or (il) that the cause shown was such as ought to have satisfied the Magis- 
trate that his order for suppressing the trade was not reasonable and proper. 
The Court take the findings of fact by the Magistrate to be correct, unless 


they see that there is not on the record any evidence to warrant such 
findings. 


THIS was a reference by the Judge of the 24-Pergunnas, 
section 434 of the Criminal Procedure Code. 

The letter was in the following terms :— 

“I have tħe-honor to submit, for the orders of the High Court, 
under section ‘434 of the Criminal Procedure Code, the 
records of two bases in which the Magistrate, proceeding undér 
section 308 of the Code, has ordered the suppression of the 
slaughter-housss of Amanat Ali and Saadat Ali in one case, 
and of Hingan Bewa and Karim Buksh in the other case. 

2. “These parties have appealed, and it appears to me that 
I ought not to reject the appeals, with reference to the order of 
the -High Court of the 19th June last, in the case of Mahomed 
or and Abbas Ali(1), because the cases are somewhat different. 

“Tn the case of Amanat Ali and Saadat Ali, it is urged 
“ee medical evidence adduced by the Municipal Commis- 
Sioners is rebutted by strong medical evidence, which shows 
that the proprietors have taken special care to carry on the 
trade in such a manner as to avoid what is injurious to the health 
and comfort of the community. The evidence for the prosecu- 
tion shows that the real nuisance is to be ascribed to the adjoin- 
ing premises, in which the occupant breeds maggots, and the only 
connection between the two is that the one procures offal from 
the other. It is said also that much of the stench is attributable 
to a collection of sweepings and refuse brought from the Fort, 
and deposited on the ground in the vicinity, over which the pro- 
prietors of the slaughter-house have no control. The Magis- 
trate refused to summon the witnesses who would have proved 
these facts, and he relies on a petition, which is not evidence, and 
the subscribers of which would have been obliged to admit on 






un 








(1) Ante, p. 499. 
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‘damages, or for an injunction in the Civil Court, as in the case 
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examination that they live at a great distance from the slaughter- 
house, and on his own evidence, although he declined to submit 
himself to crogs-examination. He told the appellants’ pleader 
that no amount of evidence would alter his opinion; but in 
truth he was unable to judge impartially, for he was the prose- 
cutor and the promoter of the several Buenas against the 
slaughter-houses. 


4. “In the case of Hingan Bewa and Karim Buksh, itis urged, 


that the Magistrate refused to examine more than four witnesses 
for the defence, although 19 were in attendance, and the-appel- 
lants prayed that he would examine some 250 of the persons 
residing in the neighbourhood. l 

5. “I have no power to interfere in these cases, and it 
appears to me unnecessary to say more, than that in my opinion, 
the order of the Magistrate ought to be revised. 

6. ‘In submitting the former case to the High Court, I did 
not lay any stress on an alleged right by pr escription, and I did 
not intend to express any opinion that a trade which is a nui- 
sance could not be stopped or removed by proceedings taken in 
the proper Court. An occupation which is perfectly\ lawful 


it 


and innoxious in itself may be so conducted as to a a ` 
B 










nuisance to others, and the Courts may put a stop to it. 
appeared to me that the proper mode of procedure is to sue 


to which the judgment of the High Court refers (1), and that 
the provisions of the Criminal Procedure Code regarding public 
nuisances are not applicable to slaughter-houses, If parties were 
damaged by the disposal of the sewage of the suburbs, the 
Magistrate would not close the sewers as a nuisance, but would 
make better arrangements. -There are other laws specially 
enacted for the purpose of compelling persons to keep their 
premises clean; and the Municipal Commissioners, as it seemed 
to me, should put those laws in force. I am of opinion that these 
persons have a just grievance when they find that the Chairman 
of the Municipality, who is endeavouring to suppress a valuable 
trade, constituted himself the judge in the trial of the case which 
he has promoted,” 


N 


(1) Ante, pp. 508, 509. 
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The Magistrate, on the 14th June, issued an order under 1871 
section 308 of the Criminal Procedure Code on Amanat Ali a 
and Saadat Ali, the owners and lessees of the slaughter-house at Couxus- 
Kurya, to suppress the trade carried on there, as being injurious riz SUDCRES 

to the health of the community, within four days, or to appear on °” ee 
the 19th instant, and show cause why the order should not be 
obeyed. 

On the 19th June, the accused appeared and were heard by 
their vakeel. Nine witnesses were produced and examined for 
the prosecution (on the 19th), and twelve witnesses (on the 20th) 
for the defence. 

With regard to the maggot-breeding referred to in the 
Judge’s letter as (in his opinion) the efficient and immediate 
cause of the nuisance complained of, a witness for the defence, 
Chotta Maira, deposed as follows :—(1) 

I am a mehter jemadar, on Rs. 10 a month, in the service of 
the King of Oudh (Wajed Ali Shah) I know Amanat Al. 
My maggot business is close to his rill-khana. It is the east 
side of the nulla, which is close to the slaughter-house. There 
are several bamboo clumps there. I have three bigas six katas 
of lamd there. I rent it from Hakim Karamat Hossein. I 
have bred maggots there for six or seven years. They are bred 

fy6m cow-dung and other dung and blood, I have no connexion 
ith Amanat Ali, The sweepings are deposited near the slaugh- 
ter house,—dung and all kinds of filth. I have been summoned 
and fined for leaving this place in a filthy state three or four 
times. I got a summons eight days ago (identifies the sum- 
mons he received from the jemadar). The stench from this does 
not reach the slaughter-house. I have never smelt any stench 
in the slaughter-house. It is always clean. I drink the water 
of the tanks near the slaughter-house. No Hindus live near 
the slaughter-house. My house is about twelve bigas from the 
slaughter-house. 

Cross-eramined.—I have not brought my lease. Karamat 

is a hakim; he is not here. I get the dung and blood from the 


v., 
AMANAT ALI 







(1) The other depositions are not evidence: they treated itas an ordi- 
given, because the Court held that nary Civil Special Appeal—Rsrorrtgg. 
they could not weigh or compare the 
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slaughter-house of, Amanat Ali. The dung in the stomachs of 
the slaughtered animals is the bed for my maggots. I get this 
kind as much as I want from the slaughter-house. My servants 
bring it from the slaughter-house. I have five for all my work 
here, and pay them. They get Rs. 6 each. I get about Rs. 
125 for three or four months. I am a servant also; Ra, 10 
monthly. There is no bad odour from this collection of dung, 
neither is there any in the slaughter-house. ‘There is a bad 
stench from the sweepings from the Fort when the rain falls. | 
I have known Amanat Ali for eleven or twelve years. I have 
taken dung from his slaughter-house for a year. J have no 


‘friendship with Amanat Ali. I pay nothing for the dung, and 


Amanat Ali pays me nothing for taking it away. It is brought 
in baskets. 
On the 21st June, the Magistrate gave judgment as follows :— 
The parties convicted, and whose trade is suppressed, petitioned 


. the Sessions Judge to call for the record, and.to refer the 


proceedings under section 434, Criminal Procedure Gode. 

On the 14th instant, an order was issued by me, under 
section 308 of the Criminal Procedure Code, on Amanat Ali 
and Saadat Ali, the owners and lessees of the slaughter 
at Kurya, to suppress the trade carried on there, as biking 
injurious to the health of the community, within four da 
or to appear on the 19th instant and show cause why this order 
should not be obeyed. Accordingly they appeared on that 
day, and evidence was gone into both in support of and against 
the order. Dr. Tonnerre, Health Officer to the Justices of Cal- 
cutta, was examined at considerable length. His evidence is to 
the effect that the sheds used for slaughtering the cattle, and 
the surrounding premises, were in a very filthy state; that the 
flooring and drain in the shed were defective, and allowed blood 
and other animal matter to percolate and decompose there; the 
nearest water obtainable for the purpose of cleansing the sheds 
was that of a'tank which received the sewage of: two places 
where hide pickling was carried on, and which appeared to be 
saturated with animal matter. In the neighbourhood he found 
a bamboo grove, which was filled with the contents of the 
stomachs and guts of animals, and in the village close by was - 
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an accumulation of filth from the slaughter-house, that a hundred 
carts could not have carried away, near the masonry reservoir 
intended to receive the drainage from the slaughter-house. He 
saw in a place worn by rain water, coagulated blood, offal, and 
dung, which in due course would be carried into the public 
drain close by. He positively asserted that the stench arising 
from the slaughter-house was injurious to the health of the 
community ; that the stench arising from the bamboo grove was 
specially insufferable; that the drain in the neighbourhood of 
the slaughter-house was unapproachable in the dry weather. 
He states that, without proper water supply and proper drain- 
age, no slaughterhouse can be carried on so as not to be 
a nuisance; that here that no such supply of water and 
proper drainage can be said to exist. He further deposed 
to diseased, and even dead, cattle being taken to this slaughter- 
house to be made use of. On several occasions ryots in the 
neighbourhood had complained to him of their being made ill, 
and of theit not being able to sleep from the stench. Dr. 
Hallan, Président of the Cattle Plague Commission, gave evi- 
dence of & similar description. He examined the meat of some of 
the ortal recently slaughtered there, and found it diseased. He 

idered the noxious gases arising from the slaughter-house, the 
reservoir, and the quagmirein the bamboo grove, must be injurious 
tó the health of the community. Dr. S. M. Shircore, civil surgeon 


Af the 24-Pergunnas, gave similar evidence. He did not give 


so bad an account of the tank in the neighbourhood as Dr. 
Tonnerre, but did not appear to have examined it equally 
minutely. He states that the neighbourhood is thickly populated 
and that the slaughter-house aa carried on is productive of un- 
healthiness. No means appeared to exist for fuxing the slaugh- 
ter-house, and such a slaughter-house could not be properly 
carried on without a proper supply of water. Some Hindu 
witnesses, resident in the neighbourhood, deposed to the incon- 


_ venience experienced by them in consequence of the bad smells 


arising from this slaughter-house. One Mahomedan witness, 
a tailor, went so far as to say that he had left the spot in 
consequence of the nuisance; he himself having been made ill, 
and one of his children having died. William Carew, a police 

67 . 
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1871 inspector, who had been at the slaughter-house on twelve different 
Tas days between the 25th May and the 10th June, deposed to seeing 
Comans- maggots there, crawling up from. under the tiles and between 
THE Susures the tiles, and from the earth and side. Charles Barnard, another 
police inspector, deposed to seeing the stomachs and entrails of 
’ the slaughtered animals being carried away to the bamboo grove 
before mentioned. 

Ehe owners of the slaughter-house have produced two medi- 
cal witnesses, who have both given certificates ‘to the effect that 
the slaughter-house was clean and inoffensive. The first of these, 
Dr. Tamiz Khan, lecturer on medicine, vernacular classes, 
Medical College, visited the place on the last occasion on the 
19th instant, at the request of the owner. He found the place 
perfectly sweet and clean, and he considers that the slaughter- 
house possesses all the requirements of such a place. He ob- 
served a bad stench from a place near the slaughter-house, 
where he was informed the sweepings of the Fort stable and 
kitchen refuse were thrown, but this was the only bad odour 
about the place. He did not see what became of the offal, but 
was informed it was taken away in carts. Dr. George, of 
87, Park Street, visited the place on the morning of the 18th 
(Sunday), and found it perfectly clean and dry,—nothing coud be 
cleaner. He found the flooring and drains in good order. 
found no offensive smell from the deposit to the east of th 
sheds (Fort sweepings). He did not consider this slaughter- 
house would be injurious to the health of the neighbourhood. 
He should not consider the drainage here provided sufficient, if 
the drainage in the neighbourhood were similar to that in Cal- 
cutta town (this being in the suburbs.) He also said if blood 
were allowed to remain, and offal to be about the place, it would 
be decidedly injurious to health, Abdul Wasid, who described 
himself as a native doctor, said that he was a servant of Ama- 
nat Ali and Saadat Ali; that he was employed to prevent: dis- 
eased cattle from being admitted to the slaughter-house, and to . 
superintend its cleansing. He also said that all the blood and 
offal were carried away in carts to a distance of two or two and a 
half cose. This statement on crogs-examination appeared to be 
untrue. Chotta Moira, who described himself as a jemadar 
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(mehter) in the service of the King of Oudh, was called to prove 
that the bamboo grove mentioned above was in his possession, 
and that he bred maggots there. He denied any connection 
with Amanat Ali, and deposed to having received summonses, 
and to having been fined three or four times (by the Suburban 
Commissioners) for having this grove in a filthy state, but he 
admitted that he obtained his dung and offal from the slaughter- 
house of Amanat Ali without payment, and that he had once 
held this slaughter-house on lease fora year. Certain witnesses in 
the neighbourhood deposed that they suffered no inconvenience 
from the slanghter-house, and a petition was filed, bearing the 
signatures of over three hundred residents, in which it was stated 
that they were employed in and about the slaughter-house, and 
suffered no inconvenience from it, I should mention that a 
petition was also\put in by certain residents, bearing forty-one sig- 
natures, stating that the slaughter-house was anuisance. In the 
petition filed an favor of the slaughter-house, most of the signa- 
tures appearéd to have been written by one hand, and it was 
stated in evidence that the document had been written and circu- 
lated by Sham Sher Ali, the mooktear employed on behalf of 
the owner. Other witnesses—a large number—were present, but 
I aid not examine them, as Baboo Ashutosh Dhur, the pleader 
behalf of the owner, concurred with me that, from the nature 

f their evidence and their position, it would be waste of time 
to record it. The important point to consider is the evidence 
given by the medical gentlemen examined. I consider that the 
evidence of Drs, Tonnerre, Hallan, and Shircore is sufficient to 
show that the place isa nuisance that should not be allowed to 
continue. On the other hand, Dr. Tamiz Khan has said that 
the place was perfectly sweet and clean, and that the only bad 
odour came from the Fort sweepings mentioned above. But 
Dr. Tonnerre and Dr. George both state that they observed no 
offensive odour proceeding from these sweepings. Dr. George, 
however, has also stated that the place could not be cleaner. It 
would appear from the evidence of Mr. Inspector Barnard that 
special efforts were made to clean the place for the visit of this 
gentleman, and it is probable that it was unusually clean when 
he visited it. He, however, states that he considered the drain- 
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age only comparatively sufficient, and he does not seem to have 
inspected the surrounding premises, I do not consider that the 
evidence rebuts that of the three gentlemen first examined, 
which proves that there are no proper means and appliances 
for the proper carrying on of this slaughter-house. The 
pleader for the proprietor argues that there is nothing 
to show that this slaughter-house, properly conducted, would 
be a nuisance; that the bamboo grove has no .connection 
with it; that a great deal of the bad stench mentioned comes 
from the Fort sweepings deposited in the neighbourhood. It is 
clear, however, that there is a close connection between the 
slaughter-house and the place used for breeding maggots, for 
the existence of the latter depends on the former. I may add 
that I myself visited this place once on a dry day when no 
slaughtering had been going on, and the stench arising from the 
masonry floor was excessive, such as would, I suppose, be pro- 
duced by the decomposition of blood and other matter that had 
percolated between the tiles. On the second occasion the day 
was wet, and I did not experience so much stench th, the sheds, 
but the place was very filthy, and appeared to me to 
description given by Drs. Tonnerre, Shircore, and Hallan, 
than that given by Drs. George and Tamiz Khan. I a 
opinion that it has been shown that the slaughter-house 
Kurya, in its present state, is a nuisance, and injurious to th 
health of the community, and that it should be suppressed, and 
I therefore order as follows :— 

Order.—That the occupation of slaughtering cattle, sheep, 
and goats in the slaughter-house at- Kurya, which is in the 
possession and under the control of Amanat Ali and Saadat 
Ali, be discontinued, and that the slaughter-house be closed on 
or before the 25th June. 


Mr. Montriou for the defendants. 
The Advocate-General (contra). 
Mr. Montriou.—The Gourt in the Narkuldanga case (1) 







(1) This case is given atp. 499, ante. of reference as a judicial opinion which 
An effort was there made, onthe open- (almost, if not quite) dispensed with 
ing of the argument, to treat the letter argument against the conviction in the 
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held that the Judge’s letter operates as a mere reference; that 
its opinions or arguments are not to be regarded as of weight or 
importance a priori; I therefore proceed at once to the conviction 
itself. (The Court assented to this as the proper course. ) 

The proofs and the mischief complained of are of a very 
different character to those upon which the Narkuldanga 
slaughterers were condemned, the ground for interference admit- 
tedly less obvious, the accused by no means so clearly in fault. 

The Magistrate has suppressed the trade of the Kurya 
slaughter-grounds under section 308, Criminal Procedure Code. 

“Tt -Ja contended that his order is neither within the intent nor 
the words of the law. An exceptionally penal and summary 
power is conferred: if the Magistrate use that power capriciously, 
incautiously, mischievously, his order is illegal, and in abuse, 
not in la exercise, of the extraordinary jurisdiction created 
by the 308th section. The remedy in such case, and the sole 
remedy, is under the 434th section. So far, this dangerous 
power is gugtded and qualified. 

The illegality, here, consists in (1) entire absence of proof of 
injury tothe health or comfort of the community ; (2) if there be 
prim facie evidence of some injury, it is coupled with, or rather, 
consists of proof that, not the trade suppressed, but another 
and a distinct trade or occupation, caused such injury; (3) the 
pe facie proof is materially qualified, if not rebutted and 

‘wholly met (so as to be deprived of all force and significance) 
4 by counter-proof; (4) giving the utmost significance and weight 
to the evidence for the prosecution, the nature and character of 
the injury was such, that it clearly did not, for its cure or 
remedy, require suppression of the trade. The injury, so far 
as it could legally be cause of complaint, was a mere accident, 
not an incident, of the trade: the evil complained of should 
either have been left to be dealt with by a local municipal law 
specially applicable to the evil complained of, ®r some modified 
gate NOVAL or otherwise, should have been made, under 
no suppressing the evil and nuisance, but not stop- 


inion ; acl. ae 
ee to nd lawful trade, the exercise of which did not 
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necessarily cause the evil. The jurisdiction is anomalous, and, 
it is believed, without English precedent; but useful principles 
and landmarks for guidance may be gathered from the several 
elaborate decisions and arguments arising out of actions for 
nuisance, and on occasion of applications, both public and pri- 
vate, to the Court of Chancery for injunction to stay mischiefs 
coming under the head of nuisance. The Mapistrate’s order is 
an injunction; and in order to warrant or to support it, in 
order to justify under this section a judicial condemnation and 


Suppression of a common-law right, a case, and a strong case, 


it is submitted, must be made. It is a difficult discretion, a-con- 
clusion of judgment from proofs, a judicial necessity. The 
Magistrate initiates a proceeding on his own view, or upon be- 
ing otherwise satisfied; and his initiatory order or summons is 


analogous to the information ev relatione of the Attorney-— 


General. In Attorney-General v. Gee (1) (perhaps the latest 


reported case bearing on the subject), Vice-Chaneellor Malins © 


observes,— I quite agree with the law as stated by Mr. 
“ Pearson, who referred me to the passages in thè Attorney- 
“ General v. Sheffield Gas Consumers’ Company (2), in which 
“the Court of Appeal, the Lords Justices, and Lord 

“worth in particular, laid down the rule that, when it iy an 
“information, the Attorney-General cannot obtain the intér- 
‘ference of the Court, unless upon a case which he establishes 
‘80 far as he is concerned in it, as distinctly as an individual 
“has to establish his case. The Attorney-General having failed 
‘*to prove that there is that extent of annoyance and nuisance 
«c from this river which is complained of, I cannot, because it is 
“an information, give relief any more than I could if it was a 
“case of private injury.” It is submitted, this extraordinary 
discretion given to a subordinate criminal tribunal, must be 
exercised with at least the same caution, must be bounded and 
held within, at diy rate, the same limits as are acknowledged 


and adopted-by the Court of Chancery, when asked to stay a. 


public mischief. The subject in India is entitled to equal pro- 
tection with the subject in England, and our mofussil Magis- 
trates can soarcely claim, under this exceptional summary juris- 


(1) 10 L. Rẹ, Eq., 181; see 188. (2) 3 De Gex., M. & G., 304. 
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diction, larger remedial powers than the English Chancellor. 

It may indeed well be contended that much greater caution, 

that a more restricted and more carefully limited discretion (one 
ı confined to cases of the most pressing and inevitable necessity), 

is contemplated by section 308; but, for the present instance, 
it is not needed to carry the argument so far. Is, then, the case 
here made one upon which injunction could be had in equity ? 
Nine witnesses are called, viz., three medical officers, to give 
their opinions upon inspection; two police officers, for the same 
purpose; and four residents, to speak to their experience of the 
lleged injury. This indeed is wonderfully meagre in aggre- 
ber. But the injury to be proved is really not one of 
t one for experts to speak to: it is a purely empirical 
be proved by undoubted, unsuspicious, and ample 
f those who have felt and suffered. Were the 
propriety of establishing or starting a possibly 
, then, in the interest of the community, opinions 
and of medical experts would indeed be of value,— 
best reliable evidence of the proposed trade being 
eing noxious. But here we have a long-established 
; generations of neighbours have successively lived and 
on the spot; the place is thickly inhabited; the health 
cer says he was, on his visit, surrounded by fifty ryots. 
ven were the inhabitants intimidated, or any way influenced to 
keep back (which does not appear, nor is suggested), sufficient 
fact of the progress of disease and death might, nevertheless, 
have been collected. 

We hear of two petitions numerously signed by those who 
desired interference with the slaughter-houses, as well as of a 
counter-petition, and the promoter of one of the former (Grish 
Chandra Ghose) is named, but not called. In truth, there must 
be upwards of a hundred persons available to give their experi- 
ences of such an injury as is alleged and inferred (certainly not 
proved) to have existed. 

One of the four residents who are called has had forty-two 
years’ experience of the evil; another, forty-five years ; another, 
fifty-five years. They each come to support the prosecution : 
they say all they can; but, in the aggregate or separately, they 
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entirely fail to prove a case such as, looking at recorded cases, 
would have entitled the Attorney-General to interposition of the 
Court of Chancery. The evil is neither defined or certain, or 
satisfactorily shown, even on their own depositions: the annoy- 
ance and alleged injury is not clearly or probably (as a fact, or 
in any way) traced to the trade which has been suppressed. 
How, then, does the medical testimony supplement or supply 
the deficiency of proof in fact? 

The health officer’s expressions and opinions very much ex- 
ceed those of his co-investigators. The cattle inspector, whose 
special office it is to detect diseased cattle, angered by what h 
says he saw, viz., unhealthy carcases in this slaught~ 
(a matter wholly beside the present enquiry), looks u 
no favorable or lenient eye; and yet how -much mil 
terms of criticism! The district civil surgeon, 0 
likely to be biassed (having no special duty in con 
cattle slaughtering, not affected by municipal inter 
cipal speculations), scarcely furnishes any certific 
demnation.’ When walking over the slaughtering 
experiences an ‘offensive stench,’ and he considers that | 
tering cannot be carried on without being a nuisance. Unda. 
edly it is so; and so it is with many useful and necessary trac 
Tt is to be remarked, that the case for the prosecution admi 
and shows that there had been, of late, an improvement, an 
effort at increased cleanliness. 

The distinct trade carried on in the bamboo inclosure is, no 
doubt, condemned, so far as mere opinion and bad odour can 
condemn it. 

The injury alleged and charged is, an injury to persons, 
to personal health and comfort, arising from the exercise of 
a lawful trade; and the distinction is to be borne in mind, 
which is so forcibly explained by the Lord Chancellor in the 
House of Lords’ appeal, The St. Helen’s Smelting Company v. 
Tipping (1). “ With regard to any thing that discomposes 
or injuriously affects the senses or the nerves, whether that 
may or may not be denominated a nuisance, must undoubtedly 
depend greatly on the circumstances of the place where the thing 


(1) 35 L. Ja, Q. B., 67; S. 0, 11 H. L. O., 642. 
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= complained of actually occurs. If a man lives in a town, it is 
necessary that he should subject himself to the consequences 
of those operations of trade which may be carried on in his 
immediate locality, which are actually necessary for trade and 
commerce, and also for the enjoyment of property, and for the 
benefit of the inhabitants of the town and of the public at large.” 
It is, truly, as observed by Lord Cranworth in the same case, 
“always a question of compound facts.” “ Everything,” also there 
said Lord Wensleydale, “ must be looked at from a reasonable 
point of view.” Here we have anciently-established, continual 
xercise of the trade, in the same place and in the same manner 
tially, but now conducted with more caution and less 
iy); a neighbourhood in reality uncomplaining, for no 
3 evidence, none indeed to speak of at all, is given 
6 injury or detriment to the lives and comfort of 
nts; and lastly, there is an effective and notoriously 
cal law (these very owners have been summoned under 
eously with the proceedings now under revision), where- 
, with ample powers, is created, for the distinct object 
vising and keeping in order the particular trade. That 















consideration is not irrelevant or immaterial, clearly 
rs from Attorney-General v. Gee (1), where we find the 
e-Chancellor observing,—‘ It further appears, upon the 
vidence before me, that, at that time, there was ea bill 
efore Parliament, which had passed through all its stages, 
and only waited the Royal assent; and I am of opinion that 
that bill has afforded a remedy for all these evils by 
Act of Parliament. It has fixed upon its own remedies, 
and pointed ont what they shall be if there is a disobe- 
dience to its enactments.” The mere expectation of a specific 
remedy was there held to be an objection, if not a bar, to 
| applying the general law of nuisance. Much more righteously 
‘and strictly should the existence of our Municipal Act pre- 

clude application of an unconstitutional and despotic nuisance 
: procedure; one to be resorted to and justifiable only in cases 
of imminent danger or direct necessity. [ AINSLIE, J.—Is this 


| 


(1) 10 L. R, Eq., 181; see 186. 


- 
—— ee 


68 


gJ 


529 


1871 


THR 
ALUNICLPAL 
Coarrrs- 
SIONERS FOR 
THE SoBURBS 
OF CALCUTTA 


v. 
AMANAT ALL 


187i 


THE 
BUNICIPAL 
Corws- 
SIONRRS FOR 
THE SUBURBS 
oF CALCUTTA 


1. 
AMANAT ALI, 


BENGAL LAW REPORTS. (VOL. VIL 


slaughter-house licensed; or has the license been suspended ? 
how is that?] A license was granted until about twelve months 
since; it was for a term; it has not been renewed; but the 
withdrawal had nothing to do with the conduct of the trade; 
it was because of the newly-opened slaughter-establishment of 
the Justices’ own. Here is the notice. [The Advocate-General 
objected that the matter of the license and its withdrawal was not 
before the Court on this argument. Norman, J., acquiesced. | 
The argument and views of Lord Chief Baron Pollock in 
Bamford v. Turnley (1) are of not the less weight in illustra- 
tion of a principle, because he was dissentient upon the mo 
of putting the question of nuisance to a jury. “ TI 
promises that belong to social life, and upon which 
and comfort of it mainly depend, furnish an indefinit 
of examples where some apparent natural right is in 
some enjoyment abridged, to provide for the more ge 
venience or necessities of the whole community ;” 
may be a nuisance in Grosvenor Square” (we may h 
tute Chowringhee) “ which would be none in Smithfield 
(or say, in Kurya)—“ and in ® previous passage, the 
Judge observes,— I do not think that the nuisance for w 
action will lie, is capable of any legal definition which 
applicable to all cases and useful in deciding them. The question 
entirely depends on surrounding circumstances. ‘“‘ Whenever” ( 
read from the judgment of the majority, viz., four of the J udges 
in that case), “taking all the circumstances into consideration, 
including the nature and extent of the plaintiff’s enjoyment before 
the acts complained of, the annoyance is sufficiently great to 
amount to a nuisance according to the ordinary rule of law, an 
action will lie.” The plaintiff here isthe Suburban Municipality 
as trustees forthe public. We do not contend for any prescrip- 
tive right of nuisance, but we altogether deny that our trade 
is, under the circumstances (much less has it been proved to 
be), @ nuisance at all. Nuisance or not, is a comparative or 
relative question: the very case for the prosecution negatives 
nuisance; at any. rate much falls short of the conditions of 





















(1) 3 B. & 8., 62; see 77, 79, 80, 
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nuisance in the conduct of an anciently-established trade. Then, 
there is no identity or commonsownership, or other connection 
than customer and buyer, or one of independent contract and 
arrangement, between the owner of the maggot-breeding place, 
viz., the bamboo grove, and the slaughter-grounds. The nui- 
sance of the one (if it exists) has no relation or communion 
with any possible nuisance from the other; indeed, the grove is 
rather a safety-valve and relief to the slaughtering-place, as 
doubtless it is of other such establishments whence it may draw 
supplies. 

If there be an evil to be abated as a nuisance, the injunction 
should be addressed to that evil, as in the injunction issued by 
Vice-Chancellor James in Attorney-General v. Leeds Corpo- 
ration (1). 

The owner of the slaughter-house might have been enjoin ed 
not to slanghter, unless or until certain defined precautions 
were taken. 


The spirit and purport and terms of the law clearly admit of, 


indeed suggest, such modification, rather than the harsh and 
ruinous eourse here adopted. In proof or in general character 
of the thing which in each case is a nuisance, there is no differ- 
ence between a criminal prosecution and an action or other 
civil proceeding (2). 


The ddvocate-General, in support of the order, relied upon 
the facts found by the Magistrate, and contended that, as this 
was not an appeal, it was not open to the Court to weigh or 
to estimate the evidence. An appeal on the facts was not 
allowed by the Criminal Procedure Act; only an error in law 
could be taken into consideration. Here it could not be said that 
the Magistrate had no evidence before him, and that therefore 
his order was illegal. If there was some evidence, the High Court 
could not interfere with the order or balance evidence. There 
was consistent and sufficient testimony that the trade, as carried 
on, was an annoyance and a dangerous nuisance, and that fact 
must be accepted on the Magistrate’s finding. No ground of 
law had been laid or urged as an objection to the order which 

(1) 5L. R. Ch. App., 689, note. (2) See arguendo in Stockport Works 

: Co. v. Potter, 7 H.&N., 160-——Reporres. 
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the Magistrate, in the lawful exercise of his discretion, had 
passed. (The Advocate-General was here stopped by the Court). 


Mr. Montriou, in reply, contended that the question of 
legality, and of the necessity of the High Court’s interference, 
bore no analogy to an appeal in a cause or from a trial: it was, 
whether the Magistrate had, legally and justifiably, exercised 
his extraordinary power, using a judicial discretion. If he had 
not so exercised it, the order was a mere blunder, an act of 
arbitrary despotism, unsanctioned by any law, and most fitting 
to be stayed by the wholesome supervision of the High Court. 


Norman, J.—(after shortly stating the facts and the argu- 
ments of counsel, proceeded )—It is necessary that we should in 
the first instance consider the power under which the Magistrate 
acted, in order to determine what is the function of this Court 
upon the question which is brought before it by the reference 
of the Sessions Judge. 


The 308th section of the Criminal Procedure Code enacts 
that, “whenever the Magistrate of a district considers that any 
trade or occupation, by reason of its being injurious to’ the 
health or comfort of the community, should be suppressed or 
removed to a different place, he may issue an order to the perso 
carrying on such trade or occupation, calling on him, within a 
time to be fixed in the order, to suppress or remove such trade 
or occupation, or to appear before himself or some other officer, 
and show cause why such order should not be enforced.” 

Section 310 “ provides that the person to whom such order is 
issued shall be bound, within the time specified in the order, to 


‘obey the same, or to appear before the Magistrate before whom 


he was required by the order to show cause, or he may apply to 


such Magistrate for an order for a jury to be appointed to try 


whether the order is reasonable and proper.” 

We cannot say much for the constitution of the jury, which 
under section 310 is to consist of five members, and to decide by 
a majority, the foreman and two of the members of which are to 
be nominated by the Magistrate, and the other members by the 
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applicant. It is difficult to see why this jury should not be 
taken by ballot from the jurymen in the ordinary list. The 
fact that such is not the law may account for the defendants 
not having applied to the Magistrate to have the question whe- 
ther the order was reasonable and proper referred to a jury. 

By section 311, “if the person to whom the order mentioned in 
section 308 is issued does not obey such order, or show cause 
against the same as in the Act provided, or apply for a jury, &c., 
he shall be liable to the penalty prescribed by section 188 of 
the Indian Penal Code.” 

By section 313, ‘if the person to whom the order of the Magis- 
trate is addressed appears and shows cause against it, so as to 
satisfy the Macistrate that it was not reasonable and proper, no 
further proceedings shall be taken in the case.” 

To impeach the order of the Magistrate, Mr. Montriou has 
therefore now to establish, either that there was no reasonable 
evidence to show that the trade was injurious to the health and 
comfort of the community, or that the cause shown was such as 
ought to have satisfied the Magistrate that his order for suppress- 
ing the trade was not reasonable and proper. 

We may observe that we are not sitting as a Court of Appeal 
from the decision of the Magistrate on points of fact, and there- 
fore we must take the findings of fact by the Magistrate to be 
Correct, unless we see that there is not on the record any evi- 
‘dence to warrant such findings. 

Dr. Tonnerre proved (reads the evidence as set out in the 
judgment of the Magistrate). 

Dr. Hallan gave similar evidence. He considered that the 
noxious gases arising from the slaughter-house, the reservoir, 
and the bamboo grove, must be injurious to the health of the 
community. 

Dr. Shircore gave similar evidence. He proved that the 
neighbourhood is thickly populated; and that the slaughter-house, 
as carried on, is productive of unhealthiness. 

Several native witnesses, Tarini Charan Dutt, Tarini Charan 
Ghatak, and Khudu Ostagur, proved that the health of them- 
selves and their families had been affected by the stenchfrom 
the slaughter-house. 
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1871 Witnesses were called for the defence. Dr. Tamiz Khan and 

Tar Dr. George proved that they visited the shambles, and found 
MUNIOIPAL R E D Sua 
Comms- that, at the time of their visit, there was not any stench arising 


ran Suauees from the shambles likely to be injurious to health., But they 
oF a ees 

admitted that, if the place were not kept as clean as when they 
saw it, it would be injurious to health, 

There was evidence before the Magistrate that. special efforts 
had been made to clean up the premises and prepare them for 
the visits of the medical witnesses called for the defendants. 

The defendants attempted to prove that the lessee caused | 
the blood and offal to be carted off daily to Dhappa; but the 
Magistrate, apparently for very good reasons, disbelieved the 
evidence. 

Mr. Hogg, who was called as 9 witness for the defence, proved 
that Saadat Ali, the lessee, had voluntarily taken him to the 
bamboo grove, and told him that all the filth from the slaughter- 
house was taken to that place and thrown there. 

Dr. Tonnerre also observed a man carrying the stomach of 
an animal from the shambles, and another man carrying a large 
basket, about two feet or two feet and a half broad, full of dung 
to the bamboo grove. What is the connection of the mehter 
who breeds maggots in the bamboo grove with the owner, of 
the slaughter-house does not very clearly appear. He sa; 
he rents his land from Karamat Hossein, but did not produce 
his lease. He was himself at one time the lessee of the\ 
slaughter-house, and he says there is no bad smell either from i 
the slaughter-house, or from the collection of dung and blood 
where the maggots are bred in the bamboo grove. 

The Magistrate is of opinion that there is a close connection 
between the slaughter-house and the place used for breeding 
maggots. The bamboo grove seems in fact to have been used 
à as & place of deposit for the filth and offal of the slaughter- 

house. 

The Magistrate visited the slaughter-house on two occasions. 
He says that on the first occasion, which was a dry day, the 
stench from the masonry floor was excessive, such as would be 
produced by the decomposition of blood and other animal matter 
that had percolated between the tiles. On the second occasion, 
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the-stench was not so bad, but the place was very filthy, and 
appeared to answer the description given by Drs. Tonnerre, 
Shircore, and Hallan, rather than that given- by Dr. George 
and Dr. Tamiz Khan. 

The evidence of the witnesses for the prosecution goes to 
show that this slaughter-house, constructed as it is, could not 
be carried on without creating a nuisance. 

Looking at the whole evidence, we think it cannot be said 
that the cause shown qught to have satisfied the Magistrate 
that his order ought not to have been made. 
=- We cannot say that in point of law he was not fairly justified 
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in coming to the conclusion, upon the evidence before him, . 


that the trade of slaughtering cattle, as carried on by the defend- 

ants at the Kurya slaughter-house, was injurious to the health 

of the community; nor can we say that his order that such 

trade should be suppressed, was not a legal and proper order. 
We therefore cannot interfere with the order. 


Conviction upheld. 


[ORIGINAL CIVIL.] 


Before Mr. Justice Norman, Officiating Chief Justice, and Mr. Justice 
7 Macpherson. s 
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HARJIBAN DAS anp anoraer (Prarnrirrs) v. BHAGWAN DAS 
(Dxrenpant) (1). 


Jurisdiction— Cause of Action—Carrying on Business—Letters Patent, 
cl. 12—Hundi—Accommodation— Principal and  Surety—Time given, to 
Principal. . 

The defendant, who resided and carried on business at Patna, was in the 
habit, several times in the course of the year, of sending goods to Calcutta by 
boat, and coming down himself by rail: he received his goods and remained in 
Calcutta until he sold them. He had no place of business, nor any gomasta 
or agent of his own in Calcutta, but used to sell the goods himself, and put 
“up sometimes at one arhat, sometimes at another. His stay in Calcutta varied 
from two to four months. Service of summons in the present suit was made 
on the defendant during one of his visits to Calcutta, Held, reversing the 
decision of the Court below, that the defendant was “carrying on business” in 
Calcutta within clause 12 of the Letters Patent. 


(1) See Zoolsee Doss Dutt v. Gomes, Gasper's 8, C. C. Rep., 135. 
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1871 ‘The defendant, in the course of dealings with S. A. of Patna, used to draw 
“Hanesan hundis at Patna on himself at Calcutta, and sell them to 8. A. at Patna; 
Das 8. A. sometimes only paying part of the consideration for the hundi. On 
Buaswan 18th September 1867, the defendant drew s hundi for Rs. 2,500, payable forty- 
poe one days after date, in the usual way, and it was stipulated between him and 
S. A. that the value should be paid by Ñ. A. in three days. On 15th Septem- 
ber, the plaintiff in Calcutta discounted the hundi in the ordinary course of 
business, paying for it Rs. 2,468, or thereabouts. It then purported to be 
accepted by the defendant in favor of 8. A. Before the hundi fell due, 8, A. 
failed, and the plaintiff took the hundi to the dofendant in Calcutta, and 
informing him of 8. <A.’s failure, asked him io pay the hindi. The defend- 
dant admitted he had drawn the hundi, denied that he had accepted it, and 
refused to pay, saying (he alleged) that he had received no consideration for 
it. Before the failure of 8. A., who bad not paid the consideration as 
stipulated, the defendant pressed him for payment of the consideration for 
the handi, and S. A. wrote and delivered to the defendant the following letter, 
dated September 16th, 1867, from himself to his firm in Calcutta: —“ Further 
I sent you a chitti (hundi) for Rs. 2,500, drawn by Bhagwan Das (the defend- 
ant) upon Bhagwan Das upon (us), Calcutta. Value deposited by me on 
September 13th, 1867, payable forty-one days after date in Company's rupees. 
I have taken a hundi of this description, which you will pay on its due date. 
The money has not been paid, for which I give this puja in writing which you 
will know.” ‘After B. A.s failure, and after the defendant's refusal to pay on 
the due date, the plaintiff made the arrangement with 8. A. which is em- 
bodied in the following letter from S, A. to the plaintiff, dated November 8rd, 
1867. “Further I discounted with you at Calcutta hundis for Rs 6,00, 

which on.Pitam Das coming to Calcutta were paid off in the following manner : 
a hundi for Rs. 2,600 drawn by Bhagwan Das on Bhagwan Das, value deposited 
by me on the 15th day of the light side of the moon in Bhadra, payable forty- 
one days after date in Company's rupees; and a hundi for Rs, 2,500 by Gapi 
j Shaw, Debi Shaw, Radha Shaw, Ram Sahayi Roy, value deposited .by me on 
14th day of the light side of the moon in Bhadra, payable forty-one days after 
date in Company’s rupees. I discounted hundis of this description, and out of 
them I paid Rs. 2,200 in cash through Syad Mahomed Hossein Khan Sahib. 
The balance, Rs. 2,800, is dne, the condition for payment of which is as follows 
(here follows the manner in which payment was to be made):—I made an 
agreement of this sort, and I will pay the whole of the amount, inclusive of 
interest at 8 annas, and will take the two bundis from Bhai Ramkisgen Futteh 
Chand, with whom they are kept. Should I not pay the money according to 
this condition, then you have the authority.” For the defendant it was con- 
tended that the effect of the letter of 16th September was to make the defend- 
ant a surety only for 8. A.; that the plaintiff had notice of this at the time 
of entering into the agreement giving time to 8. A., which therefore operated 
ns a release to the defendant. In a suit by the plaintiff to recover the amount 
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of the hundi from the defendant, the Court found that it was not proved that 
the hundi had been accepted by the defendant, but eld that, whether the 
effeot of the agreement contained in the letter of September 16th wus to make 
the defendant a surety only or not, the defendant was liable. 


- Per Norman, J.—Notice of the defendant's position in regard to the hundi 
was not communicated to the plaintiff. 


Per Macruazson, J.—The agreement contained in the letter of 16th 
September did not alter the position of the parties so as to make Ñ. A. the 
principal debtor, and the defendant his surety. 


TH18 was an appeal from a decision of Mr. Justice Phear (1). 
The facts upon which the judgment of the lower Court was 
based are set out in the first report. The Court of Appeal, after 
deciding the question of jurisdiction in favor of the plaintiffs, 
heard the case on the merits under section 353 of the Civil 
Procedure Code. It appeared that the defendant and Syad 
Ali had dealings with one another for some time, and that the 
defendant had been in the habit of drawing hundis in Syad Ali’s 
favor without being paid for them immediately. The hundi in 
question was obtained from the defendant by a person of the 
ne of Manahar Lal, the head gomasta of Syad Ali at Patna, 
he Ain the usual course promising to pay for it in a day or two. 

was immediately sent down to one Behari Lal, Syad Ali’s 

omasta in Calcutta, who sent it out for acceptance by one of 
the peons in his office, and got it back with the defendant’s name 
written on the back of the hundi as the acceptor. On the 15th 
September 1867, two days after the hundi was drawn, it was 
brought to the plaintiffs’ place of business in Calcutta for dis- 
count, and the plaintiffs discounted it, paying upwards of 
Rs. 2,400 for it. On the 16th of September 1867,the defendant 
called upon Syad Ali for the amount of the hundi, but the 
latter, being unable to pay the money, wrote and delivered to 
the defendant a letter- to the address of his Calcutta firm as 
follows :— 

“This auspicious letter is written to the most worshipful Bhai Sheikh 
“ Syad Ali Sahib who is in Calcutta the auspicious place, from Patua, by 
“ Sheikh Syad Ali Sahib whose salutations you will accept. 


(1) Ante, p. 102. 
69 
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1871 “Further i sent you a chitti (hundi) for Rs. 2,500 drawn by Bhagwan 
Harstsan “Das upon Bhagwan Das upon (us) Calcutta. Value deposited by me, 

a “on the 15th day of the light side of the moon in Bhadra (September 
BHAGWAN c 13th), payable forty-one days after date in Company’s rupees. 

“I have taken a hundi of this description which you will pay on its 
“due date. The money has not been paid for which I give this purja - 
“in writing which you will know. 

“ Further, all well. Date Monday, the 8rd day of the dark side of the 
“moon in Aswin, Sambat 1924 (September 16th, 1867).” 

The defendant alleged that Syad Ali sent another letter to. 
this purpose by post, but Behari Lal, who was examined on 
behalf of the plaintiffs, denied having received such a letter, and 
he also denied having been shown the letter entrusted to the 
defendant. 

Shortly before the hundi became due, Syad Ali stopped 
payment, and Harjiban Das, one of the plaintiffs, called on the 
defendant in Calcutta, and asked him to take up the hundi upon 
the usual discount. The defendant refused to do’so, and in his 
evidence stated that he on that occasion informed Harjiban that 
he had received no value for the hundi from Syad Ali—a state- 
ment which Harjiban contradicted. Upon the hundi becoming 
due, it was presented for payment by Mr. C. W. Hatch, a nofery 
public, but payment was refused on the ground, as appeared from 
the protest, that the defendant had not accepted. The defends, 
ant, however, in his evidence, said that he had, on this occasion, \ 
informed Mr. Hatch’s clerk who presented the hundi for pay- \ 
ment that he had received no consideration for it, but the 
protest was silent on this point. Failing to obtain payment 
from the defendant, Pitam Das, the other plaintiff, went to 
Patna, and called upon Syad Ali to pay the amount of the hundi 
in question, and that of another hundi drawn by a firm called 
Gapi Sao and Debi Sao of Patna in favor of Syad Ali for 
Rs. 2,500, and endorsed by him to the plaintiffs. Certain nego- 
tiations took place between the plaintiffs and Syad Ali for the 
payment of the two hundis, in the course of which -the hundis 
remained in the possession of a firm called Ramkissen Futteh 
Chand, the members of which were friends of both the plaintiffs 
and Syad Ali The result of the negotiations was that the 
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plaintifs received from Syad Ali the sum of Rs. 2,200, and 
afterwards of Rs. 160 on account, as the plaintiffs alleged, of 
the hundi drawn by Gapi Sao and Debi Sao, who had also failed, 
and which hundi was of a prior date to the hundiin question, 
but, as the defendant said, on account of both hundis; and they 
received a letter, of which the following is a translation :— 


` This auspicious letter is written to the most worshipful Bhai Harji- 
“ ban Das and Pitam Das, from Patna, by Sheikh Syad Ali Sahib whose 
“salutations you will accept. . f 


“Further I discounted with you at Calcutta hundis for Rs. 5,000, 
“which (hundis) on- Pitam Das coming to Patna were paid off in the 
“ following manner. A hundi for "Bs, 2,500 drawn by Bhagwan Das 
“upon Bhagwan Das, value deposited by me on the 15th day of the 
“light side of the moon in Bhadra (13th September), payable forty-one 
“ days after date in Company’s rupees, (and) a hundi for Rs. 2,500 drawn 
“by Ram Sahai Ram, value deposited by me on the 14th day of the 
“light side of the moon in Bhadra (12th September), payable forty- 
“one days after date in Company’s rupees, I discounted hundis of 
“ this description, and out of which I paid Rs. 2,200 in cash through Syad 
‘ Mahomed Hossein Khan Sahib; the balance, Rs, 2,800, is due. The 
S condition for payment of which is eee particulars thereof are as 
*< follows :— 

: €Rs,-800.—Date the 5th day of the’ light side of the moon in 
l Aghran 1924 (December 1st, 1867). ) . 
“ Rs. 1,000.—The Sth day of the light side of the moon in Magh 
1924 (January 29th, 1868). i 
Rs, 760.—The 5th day of the light side of the moon in Baisakh 
1925 (April 27th, 1868). 
“ Rs. 750.—Thé 5th day of the light side of the moon in Sawan 
1925 (July 24th, 1868). 
“ I made an agreement of this sort, and I will pay the whole of the 


“amount, inclusive of interest at 8 annas, and will take the two hundis 
“from Bhai Ramkissen Futteh Chand with whom they are kept. Should 
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“I not pay. the money according to this condition, then you have thie . 


“ authority, and I will pay it with protest charges. 


“ Further all is well. Date Sunday the 7th day of the light side of the 
“moon in Kartick, Sambat 1924 (November 8rd, 1867). 
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“Further I paid into the hands of Pitam Das Rs, 160 on Monday 
“the 2nd day of the light side of the moon in Assar, Sambat 1925, 
“(June 22nd, 1868).” l 


The plaintiffs also wrote a corresponding letter to Syad Ali. 

The defence was that the hundi was an accommodation bill 
given by the defendant to Syad Ali without consideration, and 
that the plaintiffs, after, the hundi became due, and with notice 
that the defendant was, with regard to the hundi, only a surety 
for Syad Ali, gave time to Syad Ali the pricipal debtor, and 
thereby released the defendant his surety. 

The broker who had procured the hundi in question from 
the defendant, took some part in the negotiations between the . 
plaintiffs and Syad Ali, but the defendant denied having con- 
sented to the arrangement mentioned in the two letters. Beyond 
the sum of Rs. 160 mentioned in Syad Ali’s letter, Syad Ali 
did not pay to the plaintiffs any of the instalments, and the 
plaintiffs, about the time they instituted this suit, brought a 
suit against Syad Ali, in which they obtained a decree for thé 
amount due on the two hundis, but no portion of it had been 
realized from him at the hearing’ of this suit. 

There was no evidence as to when the plaintiffs received the 
hundis back from Ramkissen Futteh Chand. 

The suit was dismissed in the lower Court by PHEAR,, J., who 
held he had no jurisdiction (1). E 

From that decision the plaintiffs appealed on the following 
grounds :— : 

1. That on the evidence the defendant ought to have been 
held to be subject to the ordinary original civil jurisdiction of 
this Court, by reason of his carrying on business in Calcutta 
at the time of the commencement of the suit. . 

2. That the defendant ought to have been held to be subject to 
the said jurisdiction, by reason that the plaintiffs’ cause of action 
in the suit arose within the local limits of the said jurisdiction. 

3. That the suit ought not to have been dismissed for want 
of jurisdiction in the Court, but ought to have been decreed in 
favor of the plaintiff. 


(1) See ante, p. 102. 


VOL. VIL] HIGH COURT. 
Mr.-Lowe and Mr. Bonnerjee for the appellants, 
“Mr. Marindin and Mr. Evans for the respondent. 


Mr. Lowe contended on the facts that the defendant was 
carrying on business in Calcutta at the time of the commence- 
ment of the suit, and that the suit ought not to have been 
dismissed for want of jurisdiction. He cited the cases of 
Greeschunder Bonnerjee v. Collins (1), Morris v. Baumgar- 
ten (2), S. M. Mishadiney Dossee v. Kally Kristo Ghose (3), 
Emritloll v, Kidd (4), The Queen v. The Judges of the Small 
Cause Court (5), Chinnammal v. Tulukannatammal (6), when 
he was stopped by the Court, who called on the counsel for 
the respondent to support the judgment. 


Mr. Marindin contended that the defendant was not carrying 
on business in Calcutta at the time of the commencement of the 
sult, so as to make himself subject to the jurisdiction of the 
Court. The business must be of a permanent character to 
make him sgo subject. He cited the cases of Gray v. Cook (7), 
Stephens v. Derry (8), Holden v. Newman (9), Shiels v. 
The Great Northern Railway Co. (10), Rolfe v. Lear- 
mouth (11), Gorslett v. Harris (12). [Nopman, J., refers to 
The Keynsham Blue Lias Lime Co. v. Baker (13). | 


The counsel for the appellants were not called on to reply on 


Jj the point of jurisdiction. 


Mr. Lowe then argued the case on the merits. He contended 
that there was a sufficient consideration for the hundi—Jones v. 
Jones (14), Byles on Bills, 127; and that the giving of time to 
the principal did not discharge the defendant from liability on the 
hundi. This was not an accommodation bill, at least the plaint- 
iffs had no notice that it was so. An indorsee for value of an 


(1) 2 Hyde, 79. (8) 16 East, 147. 

(2) Cor., 152. (9) 13 Hast, 161. 

(3) Id, 24. i (10) 30 L. J., Q. B., 331. 
(4) 2 Hyde, 117, (11) 14 Q. B., 196. 

(5) 2 T, & B. 4, i (12) 29 L, T., 75. 

(6) 3 Mad. H. O. Rep., 146. ` (13) 33 L. J., Exch., 41. 


(7) 8 East, 336, (14) 6 M. & W., 84. 
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1871 accommodation bill, without notice that it is such, may, notwith- 
Hannan standing notice subsequently acquired, release the drawer without 
ae releasing the acceptor—Hx parte Graham, In the matter of 

Das. Black (1), Fentum v. Pocock (2). 


Mr. Marindin for the respondent.—The giving of time by 
the plaintiffs to the principal discharged the defendant from 
liability to pay the hundi. Fentum v. Pocock (2) was contrary 
to the doctrine of the Courts of Equity; and when equitable 
pleas were introduced into the Common Law Courts, the doc- 
trine was different— Oakeley v. Pasheller (3). Where the rela- ` 
tion of principal and surety exists, and is known to the creditor 
when the time is given to the principal, the surety is discharged, 
although at the time of discounting the bill, the creditor was 
not only ignorant that that relation did exist, but even if that 
relationship came into existence after the bill came into the hands 
of the creditor by his discounting it. [Nonrman, J., refers to 
the question put by Lord Lyndhurst during the argument in 
Oakeley v. Pasheller (4)]. Hollier v. Eyre (6). The question 
whether a party was a principal or surety is to be determined 
on the instrument itself; no extraneous evidence is admissible— 
Ex parte Glendinning (6), Davtes v. Stainbank (7), Pooley v. 
Harradine (8). Strong v. Foster (9) is against my contention ; 
but that case is not followed in subsequent cases which recog-, 
nize Pooley v. Harradine (8); see The Mutual Loan Fund \ 
Association vy. Sudlow (10), Rayner v. Fussey (11), Taylor ig 
v. Burgess (12); Greenough v. M’Clelland (18), Lawrence v, ` 
Walmsley (14), Bailey v. Edwards (15). The case of Ex parte 
Graham (1) is distinguishable. [ NORMAN, J., refers to Oakeley v. 
Pasheller (4)|. Sir J. Leach puts his decision in that case on the 


. (1) 5 De Gex, M. & G., 386. (8) 7 E. & B., 431. 
(2) 5 Taunt., 192. (9) 17 0. B., 201. 
(3) 4 Ol. & Fin, 207; 8. 0.10 (10) 28 L. J., C. P., 108. 
Bligh’s N. S., 548. (11) Zd., Exch., 182. 
(4) Id. ; see 4 Cl. & Fin., 283;- 10 (12) 29°L. J., Exch, 7. 
Bligh’s N. 8., 554, 655, & 678, ` (13) 30 L. J., Q. B., 16. 
(5) 9 Cl. & Fin., 1; see 46. (14) 31 L. J., O. P., 148. 


(6) Buck, 517. (15) 11 Jur, N. 8, 184. 
(7) 6 De Gex, M. & G., 679. : 
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ground that the parties were principal and surety,and that the 
creditor knew of it when he gave further time, and this is the 
way that judgment seems to have been understood by Black- 
burn, J., in Bailey v. Edwards (1). If the relationship of 
principal and surety did exist at the time of giving further 
time, although the creditor was not aware of it, he was bound by 
it in equity if he afterwards became aware of it. [ Norman, J.— 
Where two parties have entered into a contract, can a third 
party, by doing any act, alter the relation of one of those parties 
with respect to the contract, without the consent of the other? ] 
It is submitted he can by the case of Oakeley v. Pasheller (2). 
[Norman, J.—In Oakeley v. Pasheller (2), there was a fresh 
security taken, and a new contract entered into]. The difficulty 
in Strong v. Foster (3) was how the evidence could be given, 
as it would amount to an attempt to prove a different contract 
than what was shown in the original document. If there 
was no knowledge that this was accepted as an accommodation 
bill, the defendant’s liability would still be affected by time being 
given to the principal, and he would be discharged. There was 
no assent on behalf of the creditors to the relationship of prin- 
cipal and surety in Batley v. Edwards (1); see Greenough v. 
WM Clelland (4). 


Mr. Evans on the. same side. 


Mr. Lowe in reply.—The cases cited by the other side are 
distinguishable from the present. See Byles on Bills, 248; Lind- 
ley on Partnership, volume I, p. 452; Brown v. Gordon (5); 
Oakeley v. Pasheller (2); Price v. Edmunds (6); Manley v. 
Boycott (7); Bailey v. Edwards (1). There must be prejudice 
to the surety. Mere giving time to the principal is not sufficient 
to discharge a surety. In Ex parte Glendinning (8), the creditor 


(1) 11 Jur., N. S., 184; see 137. (5) 16 Beavan, 302, 
(2) 4 CL & Fin., 207; S. C, 10 (6) 10B. & C., 578, 

Bligh’s N, S., 548. (7) 2 E. & B., 46. 
(3) 17 C. B., 201. : (8) Buck, 517. 


(4) 30 L. J., Q. B., 16. 
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knew that the bill had been accepted as an accommodation bill, 
Chitty on Bills, p. 284. 


Norman, J.—The first question upon this appeal is whe- 
ther the High Court has jurisdiction to entertain the suit. The 
ground on which the jurisdiction was chiefly rested when the 
case was before Mr. Justice Phear, was that the cause of action 
arose in Calcutta, and-this is the point dealt with at length in 
his judgment, which on that point has not been assailed by the 
appellant. 

But it has been contended before us that the defendant, at 
the time of the commencement of the suit, “ did carry on business 
or personally work for gain” within the local limits of the ordi- 
nary original civil jurisdiction of the High Court, aud therefore 
that by clause 12 of the Charter of 1865, the High Court was 
empowered to try and determine the suit. The facts on this 
point are as follows:—The defendant Bhagwan Das says he 
residés at Allumgunge in Patna, and has a head office, or kothi, 
at Marugunge, which is also at Patna. For many years past 
he has been in the habit of sending down country produce to Cal- 


cutta—five thousand, seven thousand, or ten thousand rupees’ 


worth at a time. The defendant used formerly to send his 
goods to the arhat of Ishanchandra Sen in Patturiaghatta; 


but latterly to that of Narsing Chandra Biswas. The defend- ` 


ant says he used to come to Calcutta sometimes twice, and some- 
times three, four, or five times in the year. He says he used 
to put up, that is, lodge and transact his business at the golah of 
the arhatdar. He used to sell the goods, receive the money, and 
make all payments, as well of bills drawn against the goods, as 
otherwise, himself. For this purpose on each visit he would 
remain one, three, four, or five months at a time as circum- 
stances might require. The defendant paid to the arhatdars a 
commission of 12 annas per cent. on the price of the goods sold, 
and a small allowance called chutki he paid as rent. The summons 
was served on the defendant in. Calcutta three days after the 
institution of the suit. The gomasta of Harjiban Das proves that 
five days before the summons was served, he saw the defendant 
at Narsing Chandra Biswas’s arhat in Patturiaghatta. The 


~ 


VOL. VIL] HIGH COURT. 


defendant was engaged talking to brokers, and negotiating the 
sale of country produce. It is thus proved that the defendant 
habitually resorted to Calcutta for the purpose of carrying on 
trading operations on a considerable scale, remaining there for 
the purpose of such business for months at a time, and that it 
was during one of his visits to Calcutta for such purpose that 
the suit was instituted. 

Unless some artificial construction is to be put on the expres- 
sion “carry on business” in the Charter, I think that it must be 
pronounced that the defendant at the time of the commence- 
ment of the suit did “ carry on business” or “ work for gain” 
within the local jurisdiction of the High Court. 

Mr. Marindin for the respondent cited, amongst other cases, 
Shiels v. The Great Northern Railway Company (1). For the 
decision in that case, which turns on the construction of the 
term “shall dwell or carry on his business” in the 9 & 10 
Vict., c. 95, s. 60, it is enough to say that the Court held 
that a Railway Company cannot be said to carry on “its busi- 
ness” in a particular district, merely because it has a station 
where tickets are issued and contracts in relation to the car- 
riage of goods are made. ‘The issuing of such tickets and the 
like is not the “ business” of a Railway Company, being a 
very small part of, or one of, the transactions connected with 
that business. Mr. Justice Hill, whose judgment was read and 
' relied on, says, “I do not mean to say that a private trader 
or firm may not carry on business within the meaning of the 
statute in more than one place.” In Mitchell v. Hender (2), the 
defendant was a surgeon residing within the jarisdiction of the 
County Court of Liskeard. The cause of action was work 
done by the plaintiff for the defendant at a mine within the 
jurisdiction of the Launceston County Court. In order to 
- deprive the plaintiff of his costs, and to show that the Superior 
Courts had not a concurrent jurisdiction under the 9 & 10 
Vict., c. 95, 8. 128, the defendant showed that “ he was in 
daily attendance upon his patients‘as surgeon, apothecary, and 
accoucheur within the Launceston district.” Coleridge, J., 


(1) 30 L. J., Q. B., 331. (2) 23 L. J., Q. B., 273. 
70 s 
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held that this was enough to show that he carried on his business 
there. He says:—“ If the defendant was moving about doing the 
work of his business, and the effecting of it within the Launces- 
ton jurisdiction, he comes, I think, within the words of the Act.” 
In The Keynsham Blue Lias Lime Company v. Baker (1), it was 


` held that a registered joint stock company for the manufacture 


and sale of goods carried on business at the place of manufac- 
ture and sale, not at the registered office of the Company where 
the directors used to meet and transact their business. These 
cases show clearly, first, that it is not material that the place 
of the defendant’s permanent residence is Patna; and, secondly, 
that a party may carry on business or work for gain, within 
the meaning of such a clause as that with which we have to deal, 
in more places than, one, I may add that for myself I have 
never seen reason to doubt the correctness of the decision in 
Greesh Chunder Bonnerjee v. Collins (2), which is a stronger case 
than that now before us. > 

We have therefore to consider whether the plaintiffs are enti- 
tled to a decree upon the merits. The facts are as follows :— 

The firms of Sheikh Syad Ali and Bhagwan Das had had 
for along time dealings with each other. Bhagwan Das used 
to draw hundis at Patna on his firm at Calcutta and sell them 
to Sheikh Syad Ali at Patna. Sometimes Sheikh Syad Ali 
only paid down a portion of the consideration. The hundi, 


In suit was drawn at the kotht of Sheikh Syad Ali in Patna by \ 


Bhagwan Das on his own firm of Bhagwan Das at Calcutta. 
It was stipulated that the value should be paid by the firm of 
Sheikh Syad Ali within three days. The plaintiffs, who carry 
on business in Calcutta, were in the habit of purchasing hundis 
from the Calcutta firm of Sheikh Syad Ali. On the 2nd day 
of the dark side of the moon in Aswin, Sambat 1924, or in 
other words the 15th day of September 1867, Makund Lal 
Chobay, a broker, the agent of Syad Ali, brought the hundi 
now in suit to the plaintiffs, who purchased it, paying (deducting 
the discount) Rs. 2,468 or thereabouts. The hundi purports 
to be drawn by the defendant’s firm Bhagwan Das of Patna 
on Bhagwan Das of Calcutta, for Re. 2,500 deposited by Sheikh 


(1) 2 H. & C., 729. (2) 2 Hyde, 79. 


| 
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Syad Ali, on the 15th day of the light side of the moon in 
Bhadro 1924 (September 13th 1867), payable forty-one days 
after date. The hundi purports to be accepted by Bhagwan 
Das in favor of Sheikh Syad Ali Sahib. 

The defendant admits that the bill was drawn by himself, 
but denies that he accepted it And though from the mode in 
which the defendant has put forward that denial there seems 
good reason to doubt whether the acceptance is not really his, 
we must treat it as not proved that the acceptance is in the hand- 
writing of the defendant or of any of his gomastas, 

The plaintiffs say, that at the time they discounted the hundi, 
they did not know that Sheikh Syad Ali had not paid the full 
consideration for it. They took it in the usual course of business. 
Sheikh Syad Ali failed to pay to the defendant the considera- 
tion for the acceptance as stipulated by him on the 3rd day after 
the bill had been drawn. Gapilal Dalal, the broker who had 
been employed both by Syad Ali and Bhagwan Das in the 
negotiations for drawing the bill on bebalf of Bhagwan Das, 
pressed Manahar Lal, the gomasta of Sheikh Syad Ali at Patna, 
for payment of the consideration, and thereupon Manahar Lal 
wrote a letter to Sheikh Syad Ali’s firm in Calcutta, and handed 


it to Bhagwan Das. The letter was as follows (reads letter of 


September 16th 1867):—Before the hundi fell due, Syad Ali’s 
business failed. The plaintiff Harjiban Das went to the defendant 
in Calcutta, and told him that Syad Ali had failed, and that the 
defendant must pay the bill. The plaintiff says the defendant took 
the hundi in hand, and said, “I have not accepted it.” The plain- 
tiff says, “I gave him an answer to that, and asked whose hand- 
writing is this? (meaning by whom was it drawn). He said, it is 
drawn by me. I said the hundi is written in your own hand, and 
is signed by you; and now his business has failed, you say you 
have not written it, It wont do. He said I have not accepted 
it, nor will I pay it. Do what you like.” The defendant’s 
account of this interview is: “I came to Calcutta twenty-five 
days after I drew the hundi. After coming to Calcutta I saw 
the plaintiff Harjiban Das. He came to me first. When he 
came he said to me, is this hundi accepted by you? I said, it is 
not, nor have I received the money. He said, but it is drawn by 


® 


547 
1871 


HaRJIBAN 
Das 


— 


D, 
BHAGWAN 
Das. 


548 


1871 


HARJIBAN 
Das 





v, 
BHAGWAN 
AS 





BENGAL LAW REPORTS. (VOL. VI. 


you. I said, it is true it is written by me, but I received no con- 


‘sideration, All I got was a letter written by Syad Ali to his own 


gomasta. I got no money for it.” The bill was again presented 
to the defendant when it became due. He says: “ The attor- 
ney’s man who accompanied Harjiban or Pitam Das said, are you 
going to pay the amount of this? I said I have not received any 
money for this, nor have giyen any acceptance to it. I will 
not pay the amount of this. You may go and take it from Syad 
Ali.” On this occasion there seems to have been no reference to 
the letter written by Syad Ali to his own firm in Calcutta. 
There seems to be no reliable evidence that the defendant or 


any one on his behalf informed the plaintiffs of the true state of - 


the defendant’s position with respect to the hundi. Pitam Das 


- went up to Patna before the bill became due to see if he could 


get payment. Gapi Lal Dalal, in answer to a question, “ were you 
ever questioned by the plaintiffs or any and what person on their 
behalf as to the said hundi; if yes, who were present, and what 
was said?” answered, “yes. I was questioned by Pitam Das on 
behalf of the plaintiffs as to the said hundi in Isri Prasad’s 
house and before him. Lekraj Sao, father of Bhagwan, was 
also present there. I informed Pitam Das of all the circumstances 
in connection with the hundi -which I have stated in full in 
my answer to the 3rd question. -Isri Prasad said that he would 
send for Mohan Lal and settle the matter.” But Gapi Lal 


is contradicted both by Isri Prasad and Pitam Das, and I 


cannot accept his statement, because I think it is clear that 
the defendant, at the time of this interview, was endeavour- 
ing to-escape all liability on, the bill by contending that he 
had not accepted it, or that he had received no consideration. 
If the defendant really told Harjiban that all that he got was a 
letter written by Syad Ali to his own gomasta, he told Harji- 
ban what was false, he suppressed the fact that he got Syad 
Ali promise to pay in three days. But I believe that he 
made no statement, that he had got a letter written by Syad 
Ali to Harjiban Das. To have done so would have been to 
have told Harjiban Das, “ you will have no difficulty with that 
bill. It is allright. Iam liable just as any other person who 
has accepted a bill for the accommodation of the payee is liable.” 


+ 
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Unable to get payment from Syad Ali, Pitam Das, by the assist- 
ance of his friends at Patna, eventually arranged to take from 
Sheikh Syad Ali two bills of Rs. 2,500 each, which the firm of 
Harjiban Das held, the sum of 2,200 rupees down, and the rest 
by certain instalments. The agreement was as follows: (reads 
agreement of November 3rd 1867). 

The point which has been argued before us with great inge- 
nuity by Mr. Marindin and Mr. Evans for the defendant is, 
that the effect of the letter written by Manohar Lal, the gomasta 
of Sheikh Syad Ali of Patna, to Sheikh Syad Ali of Calcutta, 
was to alter the character of the defendant’s obligation and to 
make him liable as a surety only for Sheikh Syad Ali upon the 
bill in suit; that the plaintiffs, at the time of making of the 
agreement of the 7th of the light side of the moon in Kartick 
(November 3rd), had notice that the defendant was merely a 
surety for Sheikh Syad Ali; that the agreement which gave 
time to Sheikh Syad Ali, the principal, operated as a discharge 
to the defendant, the surety, although at the time of the discount 
of the hundi by the plaintiffs that relation did not exist between 
Sheikh Syad Ali and the defendant. 

I think, however, that there is no satisfactory or reliable evi- 
dence that at the time when by entering into the agreement of 


l ‘the 7th day of the light side of the moon in Kartick (Novem- 
ber 3rd), the plaintiffs gave time to Sheikh Syad Ah, the plain- 


tiffs knew or had notice that the defendant stood in the position 
of a surety, even if he was a surety only. 

I desire to say that I have heard nothing in the course of the 
argument which convinces me that, if an obligation is entered 
into by two persons, A. and B., with a third, C., by which the two 
obligors are both liable to the third, C., as principals, A. and 
B. can by any subsequent arrangements amongst themselves, 
without the privity or assent of C., relieve themselves or either 
of themselves of the obligations which are incident to the charac- 
ter of principal, and by mere notice of such arrangement compel 
C. to forego his right to treat them both as principals. Lord 
Lyndhurst, in Oakeley v. Fasheller (1), asks the question—“ Can 


(1) 4 Ul. & Fin. 207; see 282; S. C., 10 Bligh, N. B., 548; see 586. 
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you cite any authority to the effect that two principal debtors 
could by arrangement between themselves convert one into a 
surety only for the other principal debtor?” Mr. Pemberton and 
Mr. Jacob, in reply to that question put during the argument in 
the House of Lords, do not attempt to say that anything of the 
sort could be done. But they argue that in point of fact, Sir 
Charles Oakeley, the creditor, by adopting an arrangement by 
which the new debtor became liable to him, accepted Reid and 
Kynaston as the principal debtors, leaving and looking to She- 
rard’s executors as sureties for the new obligation. I think it 
clear that an obligor cannot, without the consent of the obligee, 
alter the position of the obligee, or take away his rights as 
they existed at the time when the obligation had its ihception. 
In the case of Oakeley v. Pasheller, (1) if the judgment of 
Sir John Leach be examined carefully, it becomes clear that 
he also noticed the point that Sir Charles Oakeley, the obligee, 
had adopted the new firm as principal debtors, and thereby 
consented to accept the liability of Sherard’s executors as that of 
sureties, and I may ‘add that this is the view which is taken 
of the case in Lindley on Partnership, Volume 1, page 452. 
In the present case Bhagwan Das sold his bill on credit. As 
drawer and acceptor, or drawee of a bill on his own firm gold 
for value, he was liable on that bill as principal. On the 
failure of the vendee of the bill, Syad Ali, to pay the con- 
sideration, he for his own purposes, or for some consideration 
of which we know nothing, chose to forego his right to proceed 
at once against Sheikh Syad Ali. Instead of enforcing the 
remedy then immediately open to him, he chose to take from 
Syad Ali an engagement to provide for the bill at maturity. 
He did this without communicating with Harjiban Das, who 
in the meantime had taken the bill in the ordinary course of 
business for value. ‘The effect of the new arrangement was to 
alter the whole character of the bill‘and of the liabilities of the 
parties to it. I think that this could not be done without the 
assent of Harjiban Das, the holder of the bill; I think that 
as between himself and Harjiban Das, Bhagwan Das was 


(1) See 10 Bligh, N. B., 578. 
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the principal debtor on the hundi when the hundi was dis- 
counted by the plaintiffs, and that as between the defendant and 
Harjiban Das the plaintiff, the plaintiff has a right to hold 
him to his original obligation as principal debtor to this hour. 
The mere fact that the plaintiffs on discovering that there was 
something wrong about the bill were willing to proceed, and did 
proceed against Syad Ali in the first instance, in no way alters 
his position. 

But even ifit be admitted that notice can have the effect of 
creating an equitable duty on the part òf the obligor to use 
his rights in such a way as not to prejudice the interests of a 
surety, I think that it must be admitted that such a notice of the 
existence of rights wholly unknown to the obligee must be an 
honest, fair, and full disclosure of the relations of the obligors 
as between themselves, so as to enable the obligee to know and 
effectually exercise his own rights. The principle on which 
insurers are bound to disclose not only all the facts which they 
believe to be of importance, but all the facts that might influence 
the party about to insure, seems to me to apply to cases like the 
present, I think no equitable right can be based on a notice which 
conceals or suppresses facts, which it is or may be essential to 
the interest of the obligor that he should know. Such, it is 
clear, would be the effect of the notice which the defendant says 
that-he gave. Had the defendant told the plaintiffs that he had 
originally sold the bill on credit, and had on failing to get pay- 
ment accepted the letter of 3rd Aswin (September 16th), the 
plaintiffs would probably have called on the defendant for imme- 
diate payment according to his contract with Syad Ali when they 
drew the bill. Of the cases cited there is not one which, when 
carefully examined, will be found to govern the case before us. 

I think that the defence wholly fails, and the plaintiffs are 
entitled to a decree for the amount claimed. 


MACPHERSON, J.—The plaintiff’s suit was dismissed on the 
ground that the Court. had no jurisdiction to entertain it, 
because the cause of action did not arise in Calcutta, and 
because the defendant did not, at the time of the commence- 
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ment of the suit, “ carry on business” in Calcutta, within the 
meaning of section 12 of the Letters Patent of 1865. 

It is urged in appeal that, whether the cause of action did 

or did, not arise in Calcutta, the defendant was certainly carry- 
ing on business there when the suit was commenced. - 
_ I am of opinion that the appellants are right in this con- 
tention, and that therefore the Court below was wrong in 
holding that the defendant was not subject to the jurisdiction 
in this suit. : ; 

Taking the defendants own statement, his place of perma- 
nent residence is at Allumgunge in Patna, and he has a Rothi 
or place of business in Marugunge, also in Patna. His prin- 
cipal business consists in buying.country produce at Patna and 
sending it down to Calcutta for sale, himself following every 
consignment, himself selling it in Calcutta, and himself receiving 
the proceeds. He comes to Calcutta, he says, three, four, or 
five times, and sometimes only twice in the course of a year, 
remaining in Calcutta three, four, or five months at a time. He 
puts up at the golah of the arhatdar in whose godowns his 
goods are stored, and,on whose premises he lives: he conducts. 
all sales and realizes the proceeds himself, employing no agent in 


_ the matter; then returns with the proceeds to Patna, where he 


remains for a month or two preparing and despatching fresh 
consignments, and starting again for Calcutta so as to meet them 
on arrival there. This goes on throughout the year, and has 
been going on for five or six years. He has been in the habit 
of drawing bills at Patna on himself at Calcutta, and of paying 
them there. He has kept books in Calcutta of his transactions 
there. While absent from Patna, his father looked after his 
business there, the only other business spoken of being a dealing 
in hundis drawn by himself at Patna on himself at Calcutta. 
The hundis have usually been paid by him out of the moneys 
realized here by the sale of his goods, 
- It appears to me that this is clearly such a carrying on of 
business in Calcutta as makes the defendant subject to the 
jurisdiction in this suit. 

For the defendant, the case of Shiels v. The Great Northern 
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Railway Company (1) was much relied on. But that case seems 
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to me to have really but little bearing upon the facts with which A 


we have to deal at present. A railway company, which in a 
certain sense carries on business at every station in Great Britain, 
where it makes contracts for the conveyance of, and receives, 
passengers or goods to be conveyed, is in a position wholly differeut 
from that of a trader who exercises his calling partly in one and 
partly in another of two districts; There no doubt would be 
manifest inconvenience, and some. injustice, as Mr. Justice Hill 
says, in Shiels v. The Great Northern Railway Company (1), if 
the words “ carry on business ” were taken in théir most extended 
import, “for then a railway company against whom a cause of 
action within the jurisdiction of the County Court Act arose, 
might be sued in any ‘County Court in the kingdom, at the option 
of the plaintiff, provided the company had a station within the 
district of such County Court, without any regard to the place 
where the cause of action arose, or to the fact that the officers or 
the servants of the company at such last-mentioned station knew 
nothing of, and had nothing to say to, the affairs or business 
of.the company, other than obeying the instructions of the 
directors, and acting in conformity with the regulations of the 


company at the particular station where they were employed.” 


Not one, however, of the inconveniences contemplated in this 
passage of Mr. Justice Hill’s judgment are to be found in the 
` present case, if it be held that this Court has jurisdiction. For 
the defendant is sued on a hundi drawn by himself and pay- 
able in Calcutta by himself; he having, moreover, been in 
Calcutta when it fell due, and himself knowing everything 
connected with the transaction. So far, therefore, as the argu- 
ment ab inconvenienti may have had anything to do with the 
conclusions arrived at by Mr. Justice Hill, that argument is 
wholly out of place in this case. Mr. Justice Hill continues ;— 
s Many illustrations might be put to show that the words ‘ carry 
on his business’ must receive some limitation, even in the case 
of private individuals. A builder, whose place of business is 
in one County Court district, takes a contract for the erection 
of extensive buildings in another district, the completion of 
(1) 30 L. J., Q. B., 381. 
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which will require a considerable time, and for the purpose of 
such buildings, he erects workshops thereat. In one sense, the 
builder carries on his business in the last-mentioned district, but 
he does not do so within the meaning of the enactment, see 
Gorslett v. Harris (1).” Then he gives the ‘case of “a dealer, 
whose place of business is in London, and who sells exclusively 
therein, but employs travellers to visit different parts of the 
country” making contracts for him; and he says it is clear that 
London is the only place in which he carries on his business. 
He adds, however, —“ I do not mean to say that a private trader 
or firm may not carry on business, within the meaning of the 
statute, in more than one place. The illustrations which I have 
used are merely for the purpose of showing that the words ‘ carry 
on his business’ are not to be taken in their most extended senge.” 
Fully adopting this declaration, I do not doubt that the decision in 
Shiels v. The Great Northern Railway Company (2) is perfectly 
right. Moreover, I am not inclined to cavil at the illustration 
as to the London dealer who has travellers acting for him in the 
country. As to the builder whose place of business is in one 
county while he is erecting buildinys in another, Mr. Justice 
Hill’s illustration will be perfectly + ound in a certain state of 
facts, but not so in a certain other state of facts. If the 
builder’s position in its genéral features resembled that of 


the railway company in Shiels v, The Great Northern Railway ` 


Company (2), it would certainly be correct. But in this case of A 


the builder, as in every case arising on the construction of these 
words “ carrying on business,” all depends on the particular 
facts proved in each particular case. No fixed or certain rule 
applicable to all cases can be laid down: that this was Mr. 
Justice Hill’s opinion is apparent; and he expressly says that 
a private trader may “ carry on business ” in more than one place. 
The judgment in thiscaseof Shiels v. The Great Northern Rail- 
way Company (2) was approved of and affirmed by the full Court 
of Queen’s Bench in Brown v. London and North-Western Rail- 
way Company (3). But im this latter case also it was evidently 


the opinion of the Court that the “ carrying on business” need 


(1) 29 L. T., 75. (3) 32 L. J, Q. B., 318. 
(2) 30 L. J, Q. B., 331. 
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not necessarily be confined to one place. Crompton, J., says: 1871 
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“ I agree with Hill, J., that ‘ business’ must mean the general ra 


business carried on at the principal station. I am inclined to 
think that there may be cases in which the business of a railway 
company may be held to be carried on at two places. For 
instance, suppose a terminus at two places like Liverpool and 
Manchester, and the meetings of‘ the directors held as much at 
one place as the other, I do not see why the business may not 
be said to be carried on at both.” Blackburn, J., says: “ The 
question turns entirely on the construction of the-60th section, 
9 & 10 Vict.,c. 95. That was enacted with a view of regulating 
where defendants in general should be sued; and it would 
appear that the Legislature thought that in small cases, managed 
generally by the parties themselves, the most convenient place 
would be that in which the defendant either dwelt or carried on 
his business; contemplating such cases as a man having a place 
of business in Westminster and living in some suburban villa, 
But business can only be said to be carried on where it is man- 
aged, No doubt there may be -cases where a man carries on 
more businesses than one, and in different places. But such cases 
are quite exceptional; and the place of business in general must 
be the place where the general superintendence and management 
take place.” In The Keynsham Blue Lias Lime Co. v. Baher (1), 
the business of railway companies is treated as in some degree sui 
generis, In this case the company’s business was to manufacture 
and sell their goods. The directors met in London, but the sales 
were made at the place where they got the material and prepared 
it for sale, and that was held to be the true place of business. 
In Framji Kavasji Marker v. Hormasji Kavasji Marker (2), 
the Court (Sausse, C. J., and Arnould, J.),say: “ To determine 
whether a defendant is carrying on business, it must first be 
ascertained what his particular trade, calling, or occupation is, 
and then we can examine whether the facts proved amount to a 
carrying on of that particular trade, calling, or occupation within 
the jurisdiction.” The learned Judges then went into the facts, 
and found that the defendant was a retail dealer in European 
goods, having shops and carrying on the business of selling those 


(1) 2 H. & 0., 729. (2) 1 Bom. I. C. Rep., 220. 
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1874 goods at various up-country stations, and having an establishment 

Hamisa in Bombay, where goods were purchased, or received’ from Eu- 

v. rope, and forwarded to the various shops up country. No sales 
BHAGWAN . 

Das. were ever made il Bombay by the defendant or his servants 
there. The Court/say : “The branch or agency established with- 
in the jurisdiction ‘appears to have teen limited to purposes other 
than those of sale or profit. Unler these circumstances, we 
think that the defendant as a retail dealer, gaining his livelihood 
by the profit upon sales of his goods, did not ‘carry on busi- 
ness’ in Bombay so as to render him in that respect liable to the 
jurisdiction. In the present case ‘sale’ is made the test of © 
carrying on the business of a retail dealer, and the place of 
sale is treated as the place of carrying on that business.” 
If we apply a similar test to the case now before us, can it 
be doubted that the defendant was carrying on business in Cal- 
cutta? He in fact made his livelihood by the profits upon the 
sales of his merchandise in Calcutta. He expressly says he 
took no goods up country with him for sale there. The only 
other means of livelihood was the dealing in hundis drawn 
at Patna on himself in Calcutta; and this was also in itself a 
species of carrying on business in Calcutta, inasmuch as the 
hundi business was intimately connected ‘with, and in truth a 
part of, the other business of selling his merchandise in Cal- 
cutta. Unquestionably the more important portion of the defend- 
ant’s business was transacted in Calcutta. The defendant says 
his * head office” was in Patua. But what sort of a head office 

does he really show to have existed? He proves merely that 
when absent from Patna his father looked after his business for 
him. There is no evidence that the father ever transacted any 
business for him, unless it may be that he occasionally drew 
hundis in the defendant’s name upon the defendant at Cal- 
cutta, to be taken up by the defendant there with the money 
realized from the sale of his goods, I cannot say that I have 
any doubt whatever that, under the circumstances, the defend- 
ant was carrying on business in Calcutta, and is therefore subject 
to the jurisdiction. Our own decision, in the case of Greesh 
Chunder Bonnerjee v. Collins (1), is strongly in favor of this 


(1) 2 Hyde, 791. 
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view of the question; and there is nothing whatever against it in 
the case of Chinnammal v. T'ulukanuatammal (1), orin Subharaya 
Muddali v. Government (2). Some question has been raised as 
to whether it is proved that the defendant was carrying on his 
business in Calcutta at the time the suit was commenced, even 
if he was so at the time the summons was served upon him. 
On the evidence, I have no hesitation in finding, as a fact, 
that he was carrying on his business in Calcutta at the time of 
the commencement of this suit. 

Finding that the Court has jurisdiction, I proceed to consider 
how the case stands on the merits. 

The plaintiffs seek to recover the amount of a hundi for 
Rs, 2,500, dated the 15th ‘of the light side of the moon in Bhadra 
1924 (the 13th September 1867), drawn by the defendant at 
. Patna on the defendant in Calcutta, payable forty-one days 


after date to Syad Ali or order. The defence is that the hundi . 


was an accommodation bill given by the defendant to Syad Ali 
for his accommodation and without consideration, and that the 
plaintiffs, after the hundi had become due, and after the plaintiffs 
had notice that the defendant was, as regards this hundi, only 
surety for Syad Ali who was the principal debtor, gave time to 
the principal Syad Ali in such a manner as released the defend- 
ant his surety. 

It is quite clear that this hundi (which being drawn by the 
defendant upon himself may be treated as a promissory note, 
whether the acceptance appearing upon it is a forgery or not,— 
a question as to which I do not stop to mquire)—was not an 
accommodation bill in its inception at the time it was taken 
by the plaintiffs. This is in fact admitted by Mr. Marindin ; 
and whether admitted or not it appears on the face of the de- 
fendant’s written statement, in which he says (para. 4) that 
he drew the hundi on himself at Calcutta at the request of 
Syad Ali, who had promised to pay him the consideration in a 
day or two; and (para. 5) that Syad Ali having failed to pay 
the amount, informed the defendant that the amount of the hundi 
would be paid at Caloutta by his gomasta, and gave the defendant 
a letter to that effect to his (Syad Ali’s) gomasta in Calcutta. 


(1) 3 Mad. H. C. Rep., 146. (2) 1 Mad. H. O. Rep., 286. 
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1871 In his deposition the defendd at says,—* I received nothing 
Hamman whatever from Syad Ali. I had had dealings with him of this 
v. sort. I had drawn hundis of which he paid me down a portion. 

aa ya On this occasion he paid no portion. I had no goods or funds 
of his.” In cross~examination he says,—* I draw bills on myself 

at Calcutta and pay them. I had many bill transactions with 

Syad Ali, very many; I drew the bills at Patna and gave him bills 

to the extent of 50,000 or 60,000 rupees, during the three years 

his transactions went on with me. I drew bills also for others. 

+ * * With the proceeds of my goods Itake up the hundis. 
I do not buy piece goods here. Ibuy nothing. Ido not take any 
hundis here. I meet hundis if they come from there; and if any 
money is left in my hands I také it with me. * * * * 
When away at Patna, I draw bills at Patna on myself in Calcutta. 
If I am not here, I accept them when I come down.” Gapi Lal 
Dalal, a witness examined for the defence (under commission), says 

_ that he was the broker employed by both parties at the time the 
hundis were drawn by the defendant; and that the statement 
made by the defendant in the 4th para. of his written statement 
is true,—namely, that the defendant gave the hundi to Manahar 
Lal, the gomasta of Syad Ali, upon his undertaking to pay the 
consideration thereof in three or four days. Then he says: “I 
did, on behalf of the defendant, go to Manahar Lal, and demand 
money for the hundi. I demanded it when the time within which 
Manahar Lal had promised payment had expired,—that is to say, 
three or four days after the delivery of the hundi.” 

In its inception, therefore, it was a hundi given by the defend- 
ant to Syad Ali for valuable consideration; the consideration 
being the promise to pay the defendant at Patna within three 
or four days. The plamtiffs became holders of the hundi for 
value, on the night of the day after that on which it bears date, 
that is to say, before the expiry of the time within which Syad 
Ali had promised the defendant to pay him the value. ` 

The case-for the defendant is that when Syad Ali made 
default at the end of the three or four days, the defendant 
pressed him, and thereupon Syad Ali (by his gomasta Mana- 
har Lal) gave him a letter to his (Syad Alis) Calcutta firm 
directing the latter to pay the hundi-on due date, as he had’ not 
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paid for it at Patna, On the evidence, it is doubtful whether 
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this letter ever was received by the Calcutta firm of Syad Ali. oe 


Manahar Lal, the Patna gomasta of Syad Ali, says he wrote such 
a letter and sent it by post to Beharilal, the Calcutta gomasta 
of Syad Ali: and that he gave a letter to the like effect to 
Bhagwan Das. This is corroborated by Gapi Lal Dalal, and 
also by the defendant himself, who says the letter produced 
and dated the 3rd of the dark side of the moon in Aswin 1924 
(16th September 1867) is the letter which he personally got 
from Manahar Lal. But Beharilal, the Calcutta gomasta of Syad 
Ali, was examined asa witness for the defendant, and denies 
ever having received any such letter by post or otherwise; 
while the defendant himself does not say that he ever presented 
his letter to the Calcutta firm or made any demand whatever 
against Syad Ali upon it at any time. 

Soon after this letter was given by Manahar Lal, Syad Ali 
being in difficulties stopped payment. The plaintiffs evidently 
had some communication with the defendant about that time, as to 
whether the hundi would be paid when due. The defendant 
says that on this occasion he said he would not pay it because 
the acceptance on it was not his, and because he had received 
no consideration for the hundi from Syad Ali. The plaintiffs 
deny that anything was said about want of consideration. How- 
ever that may be, when the hundi fell due it was presented for 
payment to the defendant and he absolutely refused to pay 
it, denying that he had accepted it—whereupon it was pro- 
tested. 

Up to this point in the case, there is no doubt as to the 
defendant’s liability. As the drawee for valuable consideration 
of a hundi on himself (or as it may be put, as the maker of a pro- 
missory note) in favor of Syad Ali, for which the plaintiffs paid 
full value, the defendant was undoubtedly hable to pay the 
plaintifis the amount of the hundi when due, whatever may have 
been his relations with Syad Ali at the time the hundi reached 
maturity. 

But it is contended that, owing to subsequent events, the 
defendant is no longer liable. It is said that, by reason of the 
agreement to pay in Calcutta, entered into by Manahar Lal, the 
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position of the parties was changed, so that, as between themselves, 
Syad Ali was the principal debtor on this hundi, and the 
defendant merely his surety ; that, before the hundi fell due, the 
plaintiffs became aware that the defendant was only surety for 
Syad Ali; thatafterit was presented for payment to the defend- 
ant, and repudiated and dishonored by him, the plaintiffs entered 
into an agreement to give time to Syad Ali, and that this 
agreement operated as a release to the defendant. I do not, 
however, think thatthe letter given by Manahar Lal, or the 
agreement which led to that letter being written, had the effect 
of altering the position of the parties, so as to make Syad Ali 
the principal in this matter, and the defendant his surety only. 
The defendant and Syad Ali were both of them traders, carry- 
ing on business at Patna and Calcutta. The defendant had 
considerable transactions in hundis in connection with his trade 
of selling in Calcutta merchandize brought down by him from 
Patna. Ashe himself says, the practice was that the hundis 
should be drawn by his Patna firm (ie., himself at Patna) upon 
his Calcutta firm (¿.e., himself at Calcutta), and that the hundis 
thus drawn should be paid by him, when in Calcutta, out of 
the proceeds of the goods sold by him there. Living as he did 
mainly by bringing down country produce from Patna for sale 
here, it was manifestly for his benefit and convenience to draw 
and sell his hundis in Patna, so as to be placed in funds there 
wherewith to pay for purchases made. This being the nature 
of his business, the defendant, in the ordinary course of it, sold 
this hundi to Syad Ali, with whom he had had many such 
transactions, and who promised to pay the price of the hundi in 
two or three days. He did not pay as he promised ; aud being 
pressed for the money, he came to terms with the defendant, and 
agreed that, instead of paying then at Patna, he would pay ona 
later date at Caléutta. Thereupon the letter now produced and 
relied on by the defendant was given by Syad Ali. I cannot see 
that this latter agreement alters the position of the parties, except 
that the payment of the price of the hundi was postponed, and 
the place of payment changed from Patna to Calcutta. After 
the letter was given, there was, just as much as ever, a contract 
binding Syad Ali to pay the defendant the price of the hundi; 
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the date and place of payment alone were altered. This is no 
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case of principal and surety at all, though it is a casein which Hazsmay 


the defendant, when called upon to pay the amount of the hundi, 
might well have the feeling that practically he had received no. 
consideration for it, as Syad Ali had failed to fulfil his. promise. 
But every creditor who has parted with his goods or money, and 
does not get paid for them by his debtor, ordinarily has a precisely 
similar feeling. But even if the relation between Syad Ali and 
the defendant was converted into one of principal and surety, 
the defendant is not, in my opinion, released even if the plaintiffs 
did give time to Syad Ali. 

. Mr. Marindin argues that, if the relation of principal and 
surety exists, time given to the principal will exonerate the 
surety, if the creditor, when giving time, has notice that the 
one is principal, and the other is surety only, even although 
he had no notice of the fact when the original contract was 
entered into. And he argues further that it does not matter 
when the relation of principal and surety comes into existence, 
provided it does so prior to the giving of time, and the creditor 
when giving time is aware that it exists, However startling 
these propositions may seem at first sight, they appear to be 
borne out by the decisions, and the dicta of the Judges, in 
the case of Pooley v. Harradine (1); Taylor v. Burgess (2); 
Greenough v. M Clelland (3); and Bailey v. Edwards (4), But 
the present case, taking it as one of principal and surety, goes 
in its facts far beyond any of these cases. In every one of them, 
the’ surety had been surety from and at the time of the original 
contract. Here the alleged surety was admittedly a pringipal 
when the bill was drawn by him, and when it was taken for value 
by the plaintiffs. It is true that, in Batley v. Edwards (4), 
Mr. Justice Blackburn says that it was decided in Oakeley v. 
Paskeller (5) that the surety will be discharged, if the creditor, 
having notice that he is surety, gives time to. the principal, even 
although the relationship of principal and surety did not come 
into existence until a date subsequent to that of the original 


(1) 7 D. &B, 431. (4) 11 Jor. N. S., 134. 
(2) 29 L. J., Exoh., 7. (5) 10 Bligh, N. S., 548; S. 0., 4 CÈ 
(8) 30 L. J , Q. B., 16. & Fin., 207. l 
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contract. But the decision of Sir J. Leach, M.R., in Oakeley v. 
Pasheller (1), is stated too broadly when thus expressed. Fora 
careful perusal of the report satisfies me that in that case the 
surety was held discharged, because the creditor had, with notice 
of the arrangement come to by the parties between themselves 
after they had become liable to the creditor as joint debtors, by 
his conduct recognized and assented to the new arrangement: 
The marginal note given to this case is not limited as it should 
be, and is not warranted by the facta. The latest case I have 
found bearing on the subject is Ewin v. Lancaster (2). There 
also the surety had been only asurety from the commencement. 
Bailey v. Edwards (3) is no doubt mentioned with approval: but 
it is referred to by Cockburn, C. J., merely as a case in which it 
was held that the giving time to a prior indorser of a bill of 
exchange discharged an accommodation acceptor. There is 
no decided case that I know of whichactually governs the 
case now before us, except so far as Oakeley v. Pasheller (1), 
and the dictum of Blackburn, J., founded upon that case, may 
be said to govern it. I am clear that Oakeley v. Pasheller (1) 
does not go so far as it is said to have gone; and that being 
so, I am not prepared to act upon the rule which is supposed 
to be deducible, but has never in any contested case beén decided 
to be deducible, fromit. There is another point in which this case 
differs from all of the reported cases. Itis this that, when the hundi 
fell due, and when the defendant was undoubtedly liable upon it as 
principal, it was duly presented to him for payment, and he 
then not only did not pay it, but wholly repudiated all 
liability on the hundi, on the ground that he had never accepted 
it. It is possible that this refusal to pay, and repudiation of 
liability, might have an important bearing on the question of the 
equities which the defendant sets up as against the plaintiffs. 
On this, however, it is unnecessary for me to enter at length, 
or express any opinion. 
Appeal allowed. 
Attorneys for the appellants: Messrs. Judge and Gangooly. 


Attorneys for the respondent: Messrs. Gray and Sen. 


(1) 10 Bligh, N. 8., 548;8.C.,4CL& (2) 6 B. & B8., 871. 
Fin., 207. (3) 11 Jur. N. 8., 134, 
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_[TESTAMENTARY AND INTESTATE.] 


Before Mr. Justice Paul. 
In ten Goons or RADHIKA MOHAN SETT, Decrasup. 
Hindu Wiltl—Probate— Succession Act (X of 1866), 8. 182. 


Probate granted of the will of a Hindu to his widow and heiress, who was 
universal legatee under the will, as executor by necessary implication, there 
being no executor mentioned in the will. 


. Mr. Woodroffe, on behalf of Srimati Gaurmani ii moved 
for probate of the following will :— 

c“ This is the last. will and testament of me, Radhika Mohan 
Sett, of Ratan Sirkar’s Garden Street, in the town of Calcutta, 
landholder. I give, devise, and bequeath all my estate, move- 
able and immoveable, to my wife, Srimati Gaurmani Dasi, for 
her absolute use and benefit. Hereby revoking all former wills 
by me heretofore made, I declare this to be my last will and 
testament. Dated this 20th day of August 1871.” 

He submitted that, although there was no express appoint- 
ment of an executor in the will, the whole of the testator’s pro- 
perty having been-given to the legatee, she ought, as universal 
heir and legatee, to be considered executor under section 182 
of the Indian Succession Act, which has been extended to the 
wills of Hindus by section 2 of the Hindu Wills Act (Act XXI 
of 1870). The legatee is executor “ by necessary implication.” 
He cited Androvin v. Potlblanc (1), where Lord Hardwicke 
says:— A person named as universal heir in a will, in my 
opinion, would have a right to go to the Ecclesiastical Court 
for probate.” 


PauL, J.—The applicant is certainly entitled to letters of 
administration with the will annexed, ‘and I think she is also 


(1) 3 Atkyns, 300. 
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entitled to probate of the will. This case falls within the 
principle of In the Goods of Baylis (1). The probate may be 
granted (2), 

. Probate granted. 
Baboo D. C. Dutt, Proctor. 


[APPELLATE CRIMINAL] 


Before Mr, Justice Ainslie and Mr. Justice Paul. 
THE QUEEN v. BHOLANATH MOOKERJEE ASD OTHERS, PETITIONERS.” 
Code of Criminal Procedure (Act XXV of 1861), ss. 252, 258, and 254. 


Per Aunsiiz, J.—In a trial under Chapter XIV of the Criminal Procedure Code, 
the Magistrate is not bound under section 253 to summon any witness whom the 
necused may require. It is only discretionary with Lim to do so,and in the circam- 
stances of the present case, le exercised His discretion rightly in refusing to 
summon tho witnesses asked for. 

Per PauL, J. (differing).—The right of an accused to have witnesses for his 
defence summoned during the pendency of the trial, is nn ordinary and natural 
right, aud this right'is not taken away, bat affinned, by section 253 ; the Magistrate 
is bound to summon the witnesses, though it is discretiouary with him to adjourn the 
trial. In the present case, trenting it as a matter of discretion only, the Magistrate 
was wrong in refusing to summon the witnesses required. 


Tus accused, Bholanath Mookerjee, and certain other per- 
sons were convicted by the Assistant Magistrate of Jessore, on` 
the 20th January 1871, of the offence of rioting with deadly 
weapons under section 149 of the Penal Code, and were sen- 
tenced to rigorous imprisonment for two years. Bholanath 
Mookerjee was also sentenced to pay a fine of fifty rupees, and 
in default to suffer rigorous imprisonment for a further period 
of six months. The prisoners appealed to the Sessions Judge 


.of Jessore, but their appeal was rejected. This application was 


made ou the part of the petitioners, who stated in their petition 


* Miscellaneous Criminal Case, No. 80 of 1871. .Ț_ 


(1) L. R„ 1 P. & MM 21. (2) See also as to the meaning- of 
“ necessary implication,” Crook v. Hill, 
L. R., 6 Ch. App., 315, 


VOL. VIL] IGH COURT. 


that the conviction and sentence were illegal, inasmuch as the 
Magistrate did not summon and examine witnesses for the 
defence named by the petitioners as required under section 253 
of the Code of Criminal Procedure. It appears that the case 
was taken up on the 21st of December for trial, and on that day 
the witnesses for the prosecution were examined. Some further 
evidence was taken on the 28th and 29th; and on the 31st the 
charges were drawn out under section 250 of the Criminal Pro- 
cedure Code, and the answers of the accused were taken down 
in writing. Certain witnesses were on the same day named by 
the accused in their answers who were summoned to appear on 
the 12th January. On that day some of the witnesses were 
examined, and the case was then adjourned for the remaining 
- witnesses for the defence or the returns to come in. Either on 
the 10th oron the 12th of January, the accused presented a 
petition on which was endorsed the order “ file with nuthi, 
12th January 1871.” The petition answered the charges framed 
against the accused, and prayed that a local inquiry be made by 
the Magistrate in person on the spot where the riot took place, 
or that certain respectable persons named in the petition be 
summoned and examined as witnesses. The additional witnesses 
named by the petitioner were not examined, and no further notice 
seems to have been taken of their petition. The case was decided 
on the 20th January 1871. 

Under these circumstances the present application was made 
on the ground stated above. 


Mr. Cowell, for the petitioners, contended that the Magistrate 
ought to have sent for the witnesses and given the accused the 
chance of having their evidence recorded. So long as the case 
was pending, they were willing to accept the risk of having the 
case decided before the witnesses made their appearance. Under 
section 253, Code of Criminal Procedure (1), the Magistrate 


(1) Section 253, Code of Criminal answer or disprove tho evidence against 
Procedure, is ns follows :—“ The Magis- him, and may, for this purpose, at his 
trate shall summon any witness and discretion, adjonrn the trial from timo to 
examine any evidence that may booffered timo, as may be necessary.” 
on behalf of the accused person to 
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is bound to grant summonses to the witnesses though he is not 
bound to adjourn the case. Here the application was made on 
the 10th or the 12th. The case was not decided till the 20th 
January 1871. There was ample time to summon the witnesses. 
The Magistrate’s not doing so was very unfair to the prisoners, 
and deprived them of a fair trial. In the affidavit put in on 
behalf of the petitioners in support of their application, it was 
stated that the place where the petitioners resided was only six 
hours’ journey from the Magistrate’s house. 

Even if it be left to the discretion of the Magistrate, it is 
such an improper exercise of that, discretion that, in the interests 
of justice, this Court will set aside the conviction upon the 
ground that the Magistrate used his discretion, not according to 
reason but in the most capricious manner. About eight or ten 
days elapsed between the petition and the decision of the case, and 
the witnesses lived at no great distance, yet the Magistrate 
refused to summon the witnesses; so, whether it is put asa 
matter of law or as a matter of discretion, the prisoners were 
clearly entitled to have the witnesses summoned. 


AINSLIE, J.—This is an application, under section 404 of the 
Code of Criminal Procedure, on the part of Bholanath Moo- 
kerjee and others, who were convicted and sentenced, by the 
Assistant Magistrate of Jessore, on the 20th January, under 
section 150 of the Penal Code. The conviction: and sentence 
were affirmed by the Sessions Judge. The ground of the appli- 
cation is that the Magistrate refused to summon certain witnesses 
for the defence named by the petitioners in a petition, dated 
29th Pash, corresponding to the 10th January 1871. On refer- 
ring to this petition, it appears that it was presented on the 
12th January 1871. Witnesses for the prosecution were first 
examined on the 21st December, and further evidence was taken 
on the 28th and 29th idem. On the 31st, charges against the 
accused were drawn out as required by section 260 of the Crimi- 
nal Procedure Code. On that same day the answer of each 
of the accused’ was taken down in writing, and in their respect- 
ive answers they named witnesses for their defence. These 
witnesses were summoned to appear on the 12th January, and 
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on that day twenty-two were examined. At the close of their 
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examination, the following order was made :—“ Adjourned till Tim Qua 
to-morrow to enable remaining witnesses or returns to come in. BHoLANaTit 


Accused in statu quo. Heard witnesses discharged.” At some 
time in the course of this day, the petition above alluded to 
was put in, as appears from the order -endorsed :—“ File with 
nuthi, 12th January 1871.” The body of the petition is an 
answer in writing to the charges preferred. It concludes with a 
prayer to the Magistrate to hold an enquiry in person on the spot 
wherethe disturbance occurred, or tosend for certain persons named 
at the foot and described as persons of respectable character. 

The question is whether the Magistrate was bound by the 
law to issue summonses to these persons. I am of opinion that 
he was not bound to do so. 

There are three chapters of the Criminal Procedure Code 
which contain the rules for the investigation by Magistrates of 
charges of criminal offences. Offences are divided into three 
classes according to their gravity, and a particular chapter is 
devoted to each. Chapter XV treats of cases triable by a 
Magistrate in which a summons on complaint shall ordinarily 
issue, and by section 257, these are defined as trials of offences 
punishable with fine only, or with imprisonment for a period not 
exceeding six months. Chapter XIV treats of cases triable by 
a Magistrate in which a warrant on complaint may issue, and 
section 248 describes these as trials of offences triable by the 
. Magistrate, and punishable with imprisonment fora period exceed- 
ing six months; and Chapter XII treats of preliminary enquiry 
by the Magistrate in cases triable by the Court of Session. 

In the first class of cases, those of the least gravity, the 
ordinary proceeding is to issue a summons to the accused person 
to attend at a certain time and place to answer the charge made 
against him (section 257). Section 260 provides for compelling 
‘the accused to come in if he fails to attend on the summons. 
Then by section 265, it is provided that, on the day fixed for 
the trial on the appearance of both parties, the substance of the 
complaint shall be stated to the accused person, and he shall be 
asked if he has any cause to show why he should not be con- 
victed. If the accused person do not admit the truth of the 
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complaint, the Magistrate, under section 266, shall proceed to 
hear the complainant and such witnesses as he may produce in 
support of his complaint, and also to hear the accused person 
nnd such witnesses as he shall produce in his defence. By a 
later section (269) it is lawful for the Magistrate before or 
during the hearing of the complaint to order an adjournment. 
The only provision in this chapter for summoning a witness 
at the request of the parties, is that contained in section 262, 
by which a Magistrate is bound to issue a summons to any per- 
son to appear and testify what he knows concerning the matter of 
the complaint, if it appears to the Magistrate “ that such person 
is likely to give material evidence on behalf of the complainant 
or of the accused person, and that such person will not volunta- 
rily attend at the time and place appointed for the hearing of the 


-complaint.” These words “atthe time appointed for the hearing 


of the complaint” show distinctly that the law does not contemplate 
the issue of a summons to a witness at the request of the parties, 
as a matter of right, except. when the application is made at a 
time preceding that at which under sections 265 and 266 the 
trial is ordinarily commericed and completed, and that even this 
right is not absolute, but is to some extent limited by the open- 
ing words of section 262—words of which no equivalent is to be 
found in Chapters XIV and XII. No doubt, a Magistrate may, 
under sections 269 and 263, adjourn the hearing and may sum- 
mon any witness whose evidence he may consider essential to the 
just decision of the-case, but this is a discretionary proceeding 
which he may adopt for his own satisfaction and not one which 
the law compels him to follow on the application of either party. 
The case of In the matter of the petition of Bhiklia Roy (1) is 


(1) Before Mr. Justice Loch and Mr. Justice was engaged in reaping the crops of his 
Glover. holding in Manza Ladlowna, the uc- 
The 9th September 1868, cused and others interfered, assaulted 
i him, and enrried away his crops. 
Ix TIE MATTER OF THE PRTITION OF 


BHIKHA ROY.* The ease was referred for decision by 


the Magistrate of the district to the 
Tne complainant, Dhotan Roy, lodged, Deputy Magistrate, Moulvi Wajbnlla 
a complaint to the effect, that whilehe Khav, who summoned the accused 


* Reference, under section 484 of the Code of Criminal Proceduro, from fhe Sessions 
Judge of Bhaugulpore. 
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in accordance with this construction. It is there said that sec- 1871 
tion 252 does not apply to proceedings under Chapter XV, but Tie .Queus 
section 266 does.so; and that “the terms of section 266, read Buoraxanit: 
“ with section 262, apparently suppose that the defendant's wit- f 
“ nesses attend voluntarily and accompany the accused.” These 
words by themselves are not quite clear, as they do not specifically 
mention Witnesses summoned to appear, but their intention is 
evident when the case is looked into. The question was whether 
a Magistrate ought not'to have called upon the accused to pro- 
duce witnesses in support of his defence, and the officer who 
mace the reference relied upon section 262. .The answer was that 
under Chapter XV, Magistrate does not call upon an accused 
person to produce his witnesses, but hears them if they are in 
attendance and are produced. 
In respect of the last class of cases, those of the greatest 
gravity investigated under Chapter XII, there is a very distinct 
provision contained in section 227. As soon as the charge, on 
which the accused person is to be tried, has been prepared, it is 
to be read to him, and a copy or translation, if required, is to be 


_ persons. Tho petitioner, one of the 
persons accused, appeared. 

The Deputy Magistrate, after examin- 
ing the complainant and the accused, and 
inking the evidence of the complainant’s 
witnesses, sentenced the petitioner to pay 
n fine of Rs. 5, under section 143 of the 
Indian Penal Code; or, in default of pay- 
ment, to suffer five days’ rigorous impri- 
sonment ; Rs. 25, under section 879 of the 

. said, Code, or, in default of payment, to 
suffer fiftcen days’ rigorous imprisonment ; 
and Rs. 20, under section 352 of the 


aforesaid Code, or, in default of payment,- 


to suffer ten days’ rigorous imprisonment, 

The Judge of Bhaugulpore referred 
the caso to the High Court, recommend- 
ing that the conviction bo quashed on 
the ground of the illegality in not calling 
upon the accused to prodace his witnesses 
under section 252, Code of Criminal Pro- 
cedure. Ho also called the attention of 
the High Court to the order of the 
lower Court, which, on three separate 
charges, was framed so as not to exceed 


` 


50 rupeca fine, or one month’s imprison- 
ment. 

“The judgment of the Court was deli- 
vered by 


Loon, J.—Tho case appears to be one 
which comes under the provisions of 
Chapter XV of the Code of Criminal 
Procedure, in which a summons on com- 
plaint ordinarily issues. Section 252 
does vot apply to cages which fall under 
Chapter XV, but section 266, which re- 
quires the Magistrate, should the accused 
deny the charge, to hear the complainant 
and ‘his witnesses, and algo to hear the 
accused person aud such witnesses as he 
shall produce in his defence. The form 
of summons attached to the Code does 
not require a party charged to bring his 
witnesses with him; bat the terms of 
gection 266, read with section 262, appa- 
rently suppose that the defendant’s wit- 
nesses attend voluntarily and accompany 
the accused. We do not think there is 
any cause for the interference of the Court. 


570 


1871 


THE QUEEN 
e 


BROLANATIM 
MOOEERJER, 


BENGAL LAW REPORTS. [VOL. VIL 


furnished to him. “The accused person shall be required at 
“ once to give in, orally orin writing, a list of witnesses whom 
“he may wish to be summoned to give evidence on his trial 
“ before the Court of Session or Supreme Court. It shall be 
‘in the discretion of the Magistrate to allow the accused person 
“ to give in any further list of witnesses at a subsequent time.” 
The prisoner can demand a summons, as of right, in respect of 
any witness named in his first list (subject to payment of’ 
expenses in certain cases provided for in section 228), but he 
cannot do so in respect of any witness in any subsequent list. 
This is expressly stated in section 376 in the following terms :— 
« The accused person shall be allowed to examine any witness not 
“ previously named by him, if such witness be in attendance, but 
“he shall not be entitled of right to have any other witness sum- 
‘ moned than the witnesses named in the list delivered to the 
“ Magistrate by whom he was committed or held to bail for trial, 
“except as provided in section 246 of this Act,—ie, when a 
‘charge has been amended or altered, and proceeding imme- 
diately is likely to prejudice the accused.” ) 

Thus, it appears, that in the lowest class of ¢ases an accused 
person has no right to a summons at all after the Magistrate has 
proceeded under section 266 to hear him and such witnesses as 
he shall then produce in his defence; and that in the highest 
class of cases, those that are beyond the jurisdiction of! the 
Magistrate, and in which the form of proceeding by commitment 
to another Court of necessity entails an adjournment, the accused 
has no right to a summons except in respect of persons named 
by him in a list to be given at once on hearing the charge, or on 
hearing and being furnished with a copy or translation of the 
charge as the case may be. 

But it is contended that in the intermediate class of cases 
triable by a Magistrate under Chapter XIV, the accused is 
entitled to a summons to a witness as of right, whenever and as 
often as he demands it, up to the moment when the trial closes 
by judgment and sentence. I find this chapter standing between 
the other two above referred to, and the provisions for the 
investigation of offences classified according to their heinousness, 
following each other in regular series, from those which apply 
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to the gravest offence, such as murder punishable with death 
down to those which apply to the most trifling misdemeanour, 
such as misconduct in public by a drunken person punishable 
under section 510 of the Penal Code with simple imprisonment 
for a term not exceeding 24 hours, or with fine not exceeding 
-10 rupees, or with both; and I think I am entitled, or I would 
rather say bound, to look to the form of the entire Code, and in 
“any case of doubt to interpret one part by the others so as 

to apply a construction of the doubtful point not inconsistent 
with the express provisions on similar points contained in other 
portions of the Code. Andif I do so, I cannot but say that 
it, ig inconsistent that a man tried by a Magistrate for theft 
under section 379 of the Indian Penal Code, and liable to be 
sentenced by such Magistrate to a term of imprisonment not 
exceeding two years, should have greater privileges, in respect 
of his defence, than a man sent to be tried by the Court of 
Session on a charge of murder and liable to capital punishment. 
I see that a man charged with theft under section 379 may be 
punished by a Magistrate with a term of imprisonment extend- 
ing from ons day to two years, or that he may be committed to the 
Sessions and sentenced by the Sessions Judge to a term of 
three years’ imprisonment. If the Magistrate thinks that a person 
accused of theft ought to receive greater punishment than he 
is competent to inflict, and sends him to the Sessions Court, he 
will be deprived of a right which he would have in a trial by 
the Magistrate for an offence of precisely the same character, 
only differing in degree, for which the Magistrate considers o 
sentence of six weeks’ imprisonment ample, if the rule contended 
for is adopted. To my mind, it is simply impossible that this 
can have been the intention of the Legislature, and therefore, 
unless [ find that I am strictly tied down by the words of the 
law to the construction contended for, I must hold it to be an 
unsound construction. 

Now it appears to me that there is nothing in the law which 
compels me to adopt this construction. The provisions of Chap- 
ter XIV areas follows: By section 250 it is. provided that “ when 
the evidence of the complainant and of the witnesses for the 
prosecution and such examination of the accused person as the 
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Magistrato shall consider necessary have been taken, the Magis- 
trate, if he find that no offence has been proved against the 
accused person, shall discharge him. If the Magistrate find that 
an offence is apparently proved against the accused person * * * 
he shall prepare in writing acharge.” By section 254, it is 
enacted “that the charge shall be then read to the accused 
person, and he shall be asked whether he is guilty or has 
any defence to make.” Section 252 runs as follows :—* If the 
accused person have any defence to make to the charge, he 
shall be called upon. to enter upon the same and to pro- 
duce his witnesses, if in attendance, and shall be allowed to 
recall and cross-examine the witnesses for the prosecution.” 
Then comes section 253, as follows :—‘ The Magistrate. shall 


-sgummon any witnesses and examine any evidence that may be 


offered in behalf of the accused person to answer or disprove 
the evidence against him, and may, at his discretion, adjourn 
the trial from time to time, as may be necessary.” As I read 
these, provisions, they prescribe that, as soon as the charge 
is prepared, the accused shall be called upon to plead to 
it. If he plead not guilty, he shall be called upon to state any- 
thing that he may have to say in answer to the charge; and if 
his witnesses are in attendance, to bring them at once before the 
Court. If he shall have any witnesses to call who do not attend: 
voluntarily, he shall be entitled to a summons, whether he apply 
for such summons at the time he is called on to make his defence 
or previously; and the Magistrate may, if necessary, adjourn 
the case for the production of the accused person’s witnesses; 
and if the witnesses‘are then named for the first time, the 
adjournment under the first part of the 253rd section becomes 
imperative. The use of the words “shall and may” in section 
253 appears to me susceptible of a clear explanation. On 
looking to section 252 it will be seen that it is assumed that the 
accused may possibly have his witnesses ready at the time he 
is called on to enter on his defence; they may either have come 
voluntarily or they may have been brought in by summons, but 
it may be that summonses to the witnesses have been duly issued, 
and that they have failed to attend and have possibly become 
liable to be brought in under warrant under section 191, or to 
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be otherwise proceeded against under section 189; but thé 
proceedings under these sections are not matters of course, but 
dependent on the discretion of the Magistrate, to be exercised 
under the circumstances specified in those sections—in the case of 
The Queen v. Abdoor Ruhman (1)—and therefore it is not said 
that the Magistrate shall, but that he may, adjourn the trial for 
the attendance of the witnesses ; because in this case he will at 
an earlier stage have dope what was obligatory, and will, at the 
time of taking the defence, have discretion as to taking further 
steps. I read the words “ at his discretion” in section 253, with 
the following ‘section, section 254, and so with sections 189 and 
191. I hold that the words “shall summon any witnesses that 
may be offered” are to be taken as used in reference to the 
time when the accused is put on his defence under section 252, 
or to some time previous to this. It appears to me that the 
course of procedure, as laid down above, is strictly in accordance 
with the words of the law, and is the only reasonable construc- 
tion they admit of. If it is said that the words “ shall summon” 


in section 253 have no reference to that particular time, but: 


apply equally to witnesses offered at any subsequent time, I 
cannot reconcile them with the words “may at his discretion 
adjourn.” I cannot conceive that the Legislature intended that 
a Magistrate should be bound to issue a summons, but that he 
should not be bound to give it a chance of being operative; 
that while his clerk was drawing. up the summons, he, refusing 
an adjournment, might be passing sentence on the accused. 
But if it’ is said that I myself hold that the word “ may” is to 
be taken under certain circumstances as if it were “shall,” and 
that my argument is therefore inconsistent, my answer is that 
this 2531d section is to be read with the preceding and following 
sections, and is not to be detached from the context: and that if 
we so read it there is no doubt or ambiguity, but that it is quite 
clear when the obligation ends, and when the discretion begins. 
The issue of summons in the first instance, if applied for, is 
obligatory, and therefore the discretionary power of adjourning 
or refusing adjournment does not come into play. Any adjourn- 


(1) 7 W. B,, Cr, 37. 
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ment, beyond the day fixed by the summons issued on the taking 
of the defence under section 252, is discretionary ; and there- 
fore the issue of any further summons to witnesses not named 
at the time the defence is entered on is not obligatory. 

In the course of argument another ground has been put 
forward, which is not taken in the petition on which this case 
was called up for revision. I do not consider myself in any 
way bound to. admit this in the special case; but I proceed to 
notice itrather that it may not be supposed that I dissent from 
the argument than because it is material in this case. It has 
been said that even if a Magistrate be not strictly bound by the 
law to issue summons after summons to every fresh batch of 
witnesses named by an accused person at any time up to final 
judgment and sentence, yet he would not be exercising a sound 
discretion in refusing to do so; that the discretion allowed to him 
by law is to be exercised reasonably, and not capriciously, and that 
such a refusal being unreasonable, we should be justified in inter- 
fering. I understand that it was distinctly admitted that such 
fresh summons must be returnable on the day to which the trial 
may, at the date of its issue, stand adjourned, and that it was not 
pretended that the Court would be in any way bound to 
defer the conclusion of the trial in consequence of .its issue. 
The practice of the Civil Courts was referred to. There 
is a distinction between the mode of issuing processes in 
the Civil and Criminal Courts. The former are issued at 
the expense of the parties, the latter, except in the case noted 
in section -228 of the Criminal Procedure Code, are not at 
their expense. I do not refer to this as being of any great 
importance, still, I think that under certain analogous circum- 
stances to those stated in section 228, it might be an element 
in a question whether a Magistrate had properly exercised his 
discretion. Asa general rule, I quite concur in what has been 
said,—namely that an accused person should not be refused a 
subsequent summons to a witness to appear on the day to which 
the trialmay stand adjourned applied for on the chance of his being 
able to derive benefit from it, he thereby acquiring no right to an 
adjournment. But in the present instance the petitioners can 
derive no advantage from this rule. Their defence was taken on 
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the 31st December, and they then gave in lists of their witness- 
es. ‘These witnesses were summoned for the 12th January, and 
on that day the Magistrate proceeded to hear those who had 
attended—twenty-two in number. He then adjourned the case 
to the next-day to give time to other witnesses to appear and 
for the receipt of returns to some of the processes which had not 
on the 12th come to hand, Asa matter of fact, the other witnesses 
did not appear till the 18th, and were then examined, and judgment 
was delivered on the 19th, but at the time when the petition of 29th 
Pash (10th January) was put before the Magistrate,—namely, on 
the 12th,—the case stood adjourned only till the following day, 
if indeed the petition was not put in before the adjournment. 
The prayer of that petition was not merely to get a summons 
on the chance of being able to bring the witnesses named into 
Court before the case closed. The object was clearly to get an 
adjournment and to have a fresh inquiry started either by the 
Magistrate proceeding to the scene of the offence or by his calling 
for and examining a number of persons described as respectable 
and independent persons, That it was so understood by the 
parties themselves is quite clear from their not taking the point 
now raised in their appeal to the Judge, or their petition to this 
Court. I cannot say that the Magistrate was wrong in refusing to 
exercise his discretion by summoning the witnesses on the chance of 
their being able to come in without an adjournment when neither 
he nor the petitioners believed that he was asked to exercise 
such discretion. ‘Looking to the terms of the petition and the 
state of the proceedings when it was presented, I have no doubt 
that what was asked for was a re-opening of the whole case, 
and that only. Therefore I think the ground now taken is not 
admissible, and that there was no error in law warranting our 
interference. I therefore dismiss this application. 


PAUL, J.—In this case Mr, Cowell, on behalf of the prisoners 
who have been. convicted, applied for the interference of this 
Court in the matter of their conviction, on the ground that 
certain witnesses whom these prisoners desired to call, and for 
that purpose prayed that subpoenas should be issued, were not 
l subpænaed by the Magistrate who tried the case. The Magistrate, 
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in fact, refused to issue subpcenas, maintaining that the prisoners. 
could not claim to call those witnesses as a matter of right. 
The Magistrate considered that, at the stage of the case at 
which the application was made, it was purely a matter of 
discretion with him to issue subpoenas, and, for reasons recorded 
in his judgment, he declined to exercise his discretion. 

The facts, so far as they are material to this application, 
are as follows :— 

The case of the prosecution was closed on the 28th December 
last after having been adjourned once at least for the examin- 
ation of witnesses other than those originally named by the 
prosecution. On the 31st of December, the Magistrate deter- 
mined to try the prisoners summarily, and accordingly, on that 
day, put them on their defence. On the same day, that is on 
the 31st December, the several prisoners stated generally the 
nature of their defence, and named certain witnesses for whose 
attendance they demanded subpenas, The subpoenas were duly 
granted, and the case seems to have been adjourned to the 
12th of January. On the 12th January, certain witnesses 
were examined, and in consequence of the absence of some 
witnesses who had been subpeenaed, the case was adjourned till 
the following day. On the same day the prisoners put in an 
application, praying, amongst other things, to have some other 
witnesses called and examined, and in substance demanded that 
subpcenas should be issued in respect of those witnesses. It 
does not exactly appear whether this application was made before 
the adjournment, or after it, In the absence of anything to show 
that the application was made after the order for adjournment, I 
must assume thatthe application was made while the case was 
judicially before the Magistrate, and before the adjournment was 
announced. For some reason, which does not appear on the 
record, the case was not taken up on the 13th, but on the 18th of 
January. Witnesses were examined on the 18th and 19th, and 
judgment was given on the 20th January, convicting the prisoners, 
the present applicants. I should also remark that it is stated in 
the affidavit which has been putin on behalf of the prisoners, 
and I see no reason to doubt the statement, that the witnesses, 
whose examination the prisoners demanded on the 12th of Janu- 
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‘ary, might have been served with subpoenas in a few hours, 
namely six hours: I conclude from this statement that, had the 
subpænas been granted and served, the witnesses so summoned 
to attend might fairly have been expected to be present either 
on the 13th of January or the following day. 

The prisoners urge before us that, under the circumstances 
which have transpired, they were absolutely entitled to sub- 
peenas for the witnesses named in the application of the 12th 
of January, and I think it is clear that they had a right to have 
those witnesses summoned to attend, the prisoners running the 
risk of those witnesses arriving before the trial was concluded. 
I think the prisoners were entitled to have this clear right enforc- 
ed, unless there is something in the Criminal Procedure Code to 
show that such a right is absolutely taken away by express enact- 
ment. Before I proceed to examine the provisions of the Code 
of Criminal Procedure applicable to this case, I would observe 
that an application for subpcenas upon witnesses is quite a 
different thing from an application for an adjournment. The 
former may be granted without the latter being either applied 
for or granted. One may exist without the other, and it is by 
. nO means necessary that both should co-exist. I make these 
remarks because the whole argument which tends to show that 
the prisoners had no right to have the witnesses named on the 
12th January subpcenaed, proceeds on the basis that the issue of 
fresh subpoenas involved the adjournment of the trial. 

Now, turning to sections 251, 252, and 253, I observe that 
section 251 runs as follows :—‘ The charge shall be read to the 
accused person, and he shall be asked whether he is guilty, or 
has any defence to make.” Section 252 directs that “if the 
accused person have any defence to make to the charge, he 
shall be called upon to enter on the same and produce his 
witnesses, if in attendance, and shall be allowed to recall and 


cross-examine the witnesses for the prosecution.” This section 


certainly assumes that when a prisoner is put upon his trial 
he must go on with his defence then and there. Section 253 
enacts as follows:—‘* The Magistrate shall summon any wit- 
nesses, and examine any evidence that may be offered in behalf 
of the accused person to answer or disprove the evidence 
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1871 against him, and may for this purpose at his discretion adjourn 
Tas Quex the trial from time to time as may be necessary.” The language 
Brovawatn of this section, “the Magistrate shall summon witnesses, and 
MooKERJEE, ; : . : : . 

may at his discretion adjourn the trial,” must be clearly kept in 
view in dealing with the present case. 
Now I take it that the prisoner, in making his defence at an 
adjourned hearing, is ‘entitled to the privileges to which he would 
_ have been clearly entitled if the trial had taken place as con- 
templated by section 252 at the time of the prisoners being put 
on their defence subject to this reservation that the accused 
persons could not claim as a matter of right a further adjourn- 
ment. It is obvious that when a prisoner is put upon his trial 
and applies to have any witnesses subponaed, the Magistrate 
is, under section 253, bound to summon those witnesses, though 
he is not obliged to adjourn the trial. It may well happen 
in a particular case where the trial is a protracted one, that . 
the witnesses may arrive before the trial is concluded. . As 
the accused person is entitled to’ have hia witnesses summoned 
on the first day of the trial, I see no objection to his being 
entitled to have the same right enforced on the 2nd or any 
other day of his trial, provided he merely applies for sub- 
penas, and does.not ask for an adjournment to enable his wit- 
nesses to arrive and be -present in Court. I find no limitation 
in point of time stated in section 253, nor do the words of that 
section give rise to a clear or necessary implication to that effect. 
On the contrary, the language of that section by drawing a. 
distinction between the Magistrate’s duty in summoning witnes- 
ses which is declared to be imperative, and the power to grant 
an adjournment which is left discretionary, clearly indicates that 
the accused person is entitled as of right to have his witnesses 
subpenaed. Discretion in such a matter must necessarily be 
out of place, for the Magistrate cannot be supposed to know 
before-liand the value or importance of the evidence to be given ` 
by a particular person. Now, in the present case, long before 
the trial was concluded, the Magistrate was of opinion that the 
discretion which was (as he thought) vested in him, should not be 
exercised, on the general principle that trials might be protract- 
ed to any length if such an application, as the prisoners made, 
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were entertained. I fail to see how the exercise of discretion 
(assuming the matter was discretionary) in a particular case can 
be regulated by such general reasoning. If any general prion- 
ciple is to be involved in determining or defining discretion, 
I apprehend the Legislature would have acted on such general 
principle, affirmed it by a positive enactment, and declared it to 
be a positive law, and thus displaced discretion in the sense in 
which the word is understood from its provisions. Discretion 
must in all cases be exercised with reference to the particular 
facts of a given case; the exercise of discretion must not be 
capricious, as it appears to me to have been in this case. The 
right of a prisoner to have witnesses subpenaed during the 
pending of a trial, which I may designate an ordinary and 
natural right, is not only not taken away by the terms of sec- 
tion 253, but affirmed, for the section declares that the Magis- 
trate shall summon witnesses, upon the application of the prisoner, 
and he may adjourn the trial. The language used in the section 
shows distinctly that the grant of subpcenas need not be actom- 
panied by anadjournment. Were it otherwise, the Magistrate’s 
discretionary power to adjourn the trial would render his impe- 
rative duty created by the section also discretionary, and in cases 
in which caprice is substituted for discretion altogether nugatory. 

By sections 227 and 375, which relate to prisoners put upon 
their trial before the Sessions Court, the prisoner is bound by 
the list of witnesses which he puts in at first, and he cannot call 
as a matter of right any witnesses other than those he has 
named in that list. That being the state of the law in a trial of 
greater gravity and importance, it is argued that we should 
assume that the spirit of the law of procedure is against allow- 
ing prisoners, in summary trials, being trials of less importance, 
to have witnesses called who were not originally named. 
I do not wish to enter into any lengthy discussion of this 
matter here, because it is obvious that all arguments drawn from 
analogy assume the existence of the same or similar circum- 
stances ; and further, where any positive law exists which applies 
to one class of cases, and does not by its terms embrace another 
and distinct class of cases, the only argument to be drawn 
is that the particular positive law was not intended to apply to 
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- 1871 the cases which are left out of its operation. If I were asked 
FRN CUREN LO assign a reason for the difference, I should say that abundant 
Baouawate reasons exist and account for the difference in the law in the two 


MOCKRNES classes of cases. It must be conceded that the interval of time 
which elapses between a commitment by a Magistrate, and a trial 
before the Sessions Judge, furnishes unscrupulous persons with the 
opportunity of concocting afresh defence to be supported by false 
evidence through the medium of witnesses not previously named, 
and thus enables such persons, unless otherwise restrained, to 
take the prosecution by surprise. In Courts in which the power 
of cross-examination is rightly and ably exercised by a bar of 
trained and accomplished advocates, falsehood is readily exposed, 
and an invented tale is almost certain of detection; so that sur- 
prises rarely succeed, and truth generally triumphs over faslehood. 
It is, however, a matter of notoriety that the power of cross- 
examination is but feebly exerted in Mofussil Courts, and the 
art of eliciting the truth by searching and relevant questions is 
but imperfectly understood. The sifting of evidence is conse~ 
quently far from exhaustive, and in fact oral evidence is tested 
and dealt with in a manner different to the treatment it receives 
in other Courts of original jurisdiction at the hands of advocates 
of higher legal attainments, These considerations may reason- 
ably have induced the necessity of introducing into the Mofussil, 
in trials held by a Court of Sessions, a law of procedure, which 
either prevents, or reduces, the chance of surprise on the prose- 
cution, and which averts the possibility of a defence, previously 
wholly unknown to the prosecution, being stated, and of evi- 
dence of witnesses, not previously named, subject to a special, 
restriction, being adduced. Owing to the undoubted and radical 
defects existing in the ordinary Mofussil practice, precautionary 
measures recommend themselves to the Legislature on the ground 
of expediency, and I accordingly perceive sufficient reason for 
the introduction of a procedure in trials before a Sessions’ Judge 
which contains provisions for the statement of the defence before 
trial, and requires the witnesses to be named to the committing 
officer. The dangers to be averted, on which I have dwelt, can 
scarcely attend a summary trial, which, accqrding to section 252, 
should proceed without delay and de die in diem until its termi- 
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nation. Further I consider that we should put a® liberal con- _ 


struction upon the law of procedure in favor of an accused person 
whose mouth is closed and whose liberty may, in any given 
case, be sworn away by an unscrupulous and remorseless enemy, 
and that the cause of justice demands, unless otherwise clearly 
restricted in its requirements, that the fullest opportunity be 
given to an accused to lay his whole case before a Court which 
tries him. 

To assign to section 253 the meaning which the Magistrate 
attaches to it, is to proclaim not a liberal, but (as it appears to 
me) a harsh and unreasonable construction; and to allow a 
Magistrate to deal according to his individual diseretion with 
applications on behalf of prisoners to have witnesses summoned 
without asking for more during the pendency of a summary trial 
proceeding de die in diem, seems to me to be fraught with danger 
to the liberty of the accused and to be altogether inexpedient. 
Even when a case is closed and a Magistrate is about to deliver 
his judgment, should a witness for the defence, whose attendance 
has been anxiously expected, arrive, and such wituess be tendered 
for examination, I should consider it incumbent on that judicial 
officer to take his evidence; and I am unwilling to believe in 
the possibility of such evidence being rejected on the ground 
of discretion. In every case the object should be to arrive at 
the truth, to enquire fully for that purpose, and then to deal out 
justice between the parties. 

On the whole, then, I am of opinion that Mr. Cowell’s conten- 
tion is well founded; that the prisoners were entitled to have 
subpoenas issued upon the witnesses named on the 12th January. 
I hold that, according to the true construction of section 253, 
the Magistrate has erred in refusing to summon the witnesses 
named on the 12th January, and that the Magistrate, assuming 
he had the discretion he believes he had, has exercised that dis- 
cretion unwisely and to the prejudice of the prisoners. I would 
therefore reopen the case, and order the Magistrate to allow the 
prisoners to complete their unfinished defence. 

There is a special feature in the present case which I have 
not prominently noticed. It is this: the case for the prosecution 
as originally made was not complete and had to be supplemented 
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= 1871 by fresh evid@nce which was adduced at an adjourned hearing 
Tus Quse held on or about the 28th December. It is not likely that the 
BUovaNATH prisoners, when called upon to state their defence on the 31st 


MooKERJEE, - 

December, should have been able to give the names of all per- 
sons whom they might be able to call to rebut the further case 
made by the prosecution, and it is highly probable that subse- 
quent enquiry brought to light the names of the other witness- 
es mentioned on the 12th January as persons who were sble 
on their oath to answer the supplemental case put forward by 
the prosecutor. : 

If the matter complained of lay in the discretion of the 
Magistrate, I can hardly conceive a more incorrect and mistaken 
exercise of such discretion, as is evidenced by his refusal to 
comply, under the circumstances of this case, with the demand 
of the prisoners which forme the subject of this application. 

I regret much that I differ from my learned colleague, whose 
experience of the working of the Criminal Procedure Code is 
so much greater than my own. ‘“Constituted as the High Court 
is, my views in criminal cases must absolutely give way to the 
opinion of the senior Judge, and the result is that the judgment 
of my colleague will prevail and be the judgment of the Court. 
I have consequently the satisfaction of knowing that if my 
juđgment is erroneous, it will, by reason of its being inopera- 
tive, be wholly innocuous. The application is refused. 


Application refused. 
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[ORIGINAL CIVIL.] 


Before Mr. Justice Phear. 


In tHe Marrer or Tie INDIAN COMPANIES’ ACT, 1866, AND OF THB 
PORT CANNING LAND INVESTMENT RECLAMATION anv 
DOCK COMPANY, LIMITED. - 


Claim of Prankrishna Law & Co. 
Claim of Pyarichand Mitter & Co. 
Claim of Mr. T. C. Cadogan. 
Claim of the Oriental Bank. 


Company—Transactions ultra vires—Bills of Exchange—Re-drafts. 


A company was formed with the following objects, as stated in the Memorandum of 
Association, viz., ‘of securing valuable property in the new port and town of C. 
and its immediate vicinity ; and of improving the property so acquired by building 
upon, letting, or selling it as may be deemed most advisable; and of undertaking 
the construction of public works calcnlated to facilitate trade, and also of construct- 
ing tramways, roads, docks, wharves, and jetties upon the land so to be acquired ; 
and for all other purposes that may be essential or conducive to the attainment of 
or connected with the above objects.” Soon after the establishment of the Com- 
pany, the directors were induced to take a share in and become liable for the cost 
of a mill for husking rice, which it was intended to establish by a separate Com- 
pany; and a considerable sum was advanced out of the fands of the Company for 
the building of the mill and for machinery, &c. The undertaking failed, and the 
directors, to avoid losing the advances of the Company, resolved to take over tho 
mill, and carry it on as the property of the Company. They accordingly purchased 
a large quantity of rice which was husked at the mill, and consigned to several firms 
in England. P.M. & Co. were appointed agents of the Company in Calcutta for 
the purpose of shipping-the rice, under letters from the directors guaranteeing that 
the Company would pay at maturity any re-drafts which might be drawn on P. M. 
& Co. as their agents in respect of the shipments. Bills of Exchange were drawn 
by P. M. & Co. on the firms to which the respective consignments were made, and 
these bills were sold in the ordinary course of business in Calcutta, P. M. & Co. 
realizing the proceeds for the benefit of the Company. These bills were honored by 
the respective consignees. The rice was sold in England at a considerable loss, and 
re-drafts for the deficiency were drawn on P. M. & Co. or on the Company, Tho 
Company went into liquidation during these transactions. Some of these re-drafts 
had been accepted by the Company, and others merely registered by the liquidators 
as claims against the Company. Claims were now made on the Company by the 
drawees or endorsees of these re-drafts, but the liquidators declined to pay them, 
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1871 stating that the proceedings, in counection with the consignments of rice, were not 
In THE authorized by the Memotandum and Articles of Association of the Company, and 


MATTER OF 
tne Inpus ‘tat therefore the Company was-not liable for any losses in respect of such consign- 


Coarpaxims’ ments. Held that trading in rice was a transaction ultra vires of the Company ; the 


ay een cae directors therefore could not bind the Company, and tho consignees could not recover 


Caxnina Laxp in respect of the shipments. 


Phd ation The Company was not liable on the re-drafts; it had no power to issne Bills of. 


axp Dock Exchange or to accept the re-drafts, and therefore the holders of those which had 


oe! been in fact accepted were in no better position than the holders of those which 


had not been accepted. 


THESE were claims against the Port Canning Company, in 
liquidation, arising out of certain consignments of rice to certain 
firms in England by the ships Andaman and Melpomene, which 
the diréctors had chartered for the purpose. The consignments 
had resulted in considerable losses; and in respect of such losses, 
certain re-drafts were drawn by the consignees upon the Com- 
pany, in respect of whith re-drafts the present claims arose. 

The Port Canning Company was a Joint Stock Company 
established in 1865, registered with limited liability under 
Act XIX of 1857. Some time after the establishment of the Com- 
pany, the then directors were induced to take a one-fourth share 
in and become liable for one-fourth of the cost of a mill for husking 
rice, to be established and set up by a separate Company. A. 
separate Company, however, was not formed, and at length the 
directors—the Company having then already contributed largely 
towards the purchase of the mill machinery, which was then on its 
way out from England, and towards the building of the mill—re- 
solved, iu order to avoid losing the money which they had advanced, 
to take over the entire mill, and carry it on as the property of the 
Company. They accordingly made considerable purchases of 
rice for the purpose of being husked at the mill; some portion 
of it when husked was shipped to England by the Andaman 
and Melpomene, where it was sold, and the remainder was taken 
over by the liquidators, without any objection, when the Com- 
pany went into liquidation, and was sold by the liquidators as 
the property and on account of the Company. 

In the early part of the year 1870, the directors of the Port 
Canning Company appointed Messrs. Pyarichand Mitter and 
Co. agents for the purpose of shipping this rice at Mutlah to 
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England, on a commission of one and a half per cent, including 1871 
one-fourth per cent, to the broker on the sale of bills. Messrs. 47X75 a 
Pyarichand Mitter and Co. accepted this agency, and made ship- 7 Invian 
COMPANIES’ 
ments of the rice in the ships Andaman and Melpomene, under ao D pel 
letters of guarantee from the directors, by which the directors Canna Lax 
promised to pay at maturity any re-drafts which might be drawn on Ructanarios 
AMD cx 


Messrs. Pyarichand Mitter and Co. in respect of these ship- Comraxy, 
ments. In the due course of this business, Messrs. Pyarichand nee 
Mitter and Co. in their own name drew seven Bills of Exchange 
against these shipments upon the several consignees thereof. 
The shipments reached their respective destinations, and were 
all sold at a loss. The consignees honored the bills drawn upon 
them against the shipments; and drew re-drafts upon the Company 
to cover the amount of loss in each case. The present claims 
are preferred by the payees or endorsees under those re-drafts. 

Affidavits were filed in support of the claims. That of Durga 
Charan Law, a member of the firm of Messrs. Prankrishna 
Law & Co., in support of their claim, stated that the claim was 
in respect of shipments of rice to Messrs. Schuster, Son & Co. 
for sale and return in the usual way, against which bills were 
drawn ‘by Pyarichand Mitter & Co., as agents of the Port 
Canning Company, upon Schuster, Son & Co., by whom they were 
accepted and subsequently paid; that the bills were sold in Cal- 
cutta, and the proceeds realized by Pyarichand Mitter & Co., 
as agents for the Port Canning Company; that on the sale of 
the rice a loss resulted, and re-drafts were, according to agree- 
ment, drawn by Schuster & Co. on Pyarichand Mitter & Co. 
for the deficiency; that the value of the original bills was 
received by Pyarichand Mitter & Co., as agents for the Port 
Canning Company;. that the Company had had the benefit 
of the same ; and that the re-drafts were presented for acceptance 
to the Port Canning Company, and registered by way of accept- 
ance as a claim against the Company, but not otherwise accepted 
by the Company. 

The claim of Pyarichand Mitter & Co. was in respect of a 
re-draft drawn by Messrs. T. Slotterfelt & Co. on the Company, 
and was in the same position with regard to acceptance as that 
of Messrs. Prankrishna Law & Co, 
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_ 1871 _ The claim of Mr. Cadogan was in respect of re-drafts of 
Meets, Which Mr. Cadogan was the endorsee, drawn by Messrs. J. R. 


THE INDIAN aas 
aue dxyoias Thomson & Co., of London, on the Port Canning Company. 


Act, 1866, xp The affidavit of Mr. Cadogan alleged that one of the re-drafts 
CaEUNG LANE SES presented to the directors of the Company, and accepted by 
Reciamation the secretary of the Company. The other was registered by 
Coxraxy, the liquidators as a claim against the Company. He further 
i alleged that the Company had, by the sale of the original bills in 
Calcutta, realized sums in excess of the value of the shipments 

in respect of which such bills were drawn. 

The claim of the Oriental Bank was in respect of a re-draft 
drawn by Thomas Slotterfelt & Co., of Liverpool, on the 
Port Canning Company, and endorsed to the Oriental Bank. 
The affidavit of Mr. Scrymgeour, manager of the Oriental Bank, 
stated that the re-draft was accepted by the Company, and had 
been presented when due for payment, but had been dishonored ; 
that after the liquidators of the Company were appointed, he pressed ` 
them for payment of the bill, and by arrangement the amount 
of the bill was deposited with the bank in the names of the liqui- 
dators ; they undertaking not to withdraw it until they were pre- 
pared to divide the assets of the Company, whenthe amount 
deposited was to go in payment of the re-draft; and that the bill 
had been taken by the bank in the ordinary course of business, 
and- without knowledge of the rice.transactions. 

The following extract from the Memorandum of Association, 
which was registered with the amended Articles of Association 
on 16th February 1869, is material to this report :— 

“3. The objects for which the Company is established are as follows :— 

“ The Company is formed with the object of securing valuable property in 
the new port and town of Canning and its immediato vicinity, 

“And of improving the property so acquired by building upon, letting, or 
selling it, as may be deemed most advisable, 

“ And of undertaking the construction of public works calculated to facili- 
tate trade, and also of constructing tramways, ronds, docks, wharves, and 
jetties upon the land go to be acquired, 

“ And for all other purposes that may be essential or conducive to the attain- 
ment of or connected with the above objects.” 

The following clauses of the Articles of Association were 


referred to in the course of the arguments :— 


VOL. VIL] HIGH COURT. 587 


68), A general meeting of the Company may authorize the directors -to 1871 
make by-laws for the regulation of the Company. "INTHE. 
“76, The directors may from time to time if they shall see fit, without pate oe 
any previous consent of the shareholders, borrow any sum or sums of money psig ae 
not exceeding in the whole one-third of the paid-up capital on the mortgages, op tus Port 
bonds, or other security of the Company, at such rate of interest, and upon poi serie 
such terms as they may think proper; and they may sell or re-issue any stocks, RECLAMATION 
shares, bonds; mortgages, or obligations of any Government, or of any other DERRE 
companies or parties, with the guarantee of this Company endorsed thereon, so = List TED, 
as to give the holder the security of this Company in terms of the guarantee 
in addition to the original security of the instrument itself. 
“86. The directors may have any works completed out of the funds of the 
Company, on which the Company shall have advanced money, and which shall 
have been left unfinished by the borrower. 
“110. The directors shall cause the following accounts to be kept :— 
“1. Of the stock-in-trade of the Company, of the sums of money received 
and expended by the Company, and the matters in respect of which such 
receipt and expenditure took place; and 


- “2, Of the credits and liabilities of the Company.” 
The Advocate-General and Mr. Evans for Schuster & Co. 
Mr. Lowe for Pyarichand Mitter & Co. 
Mr. Phillips for Cadogan. 
Mr. Macrae for the Oriental Bank. 
Mr. Marindin and Mr. Marsden for the Company. 


The Advocate-General contended that the Company in deal- 
ing with the rice, and borrowing money in the way they had, 
had not exceeded the powers given them by their Memorandum 
and Articles of Association—ZIJn re The Phaniz Life Assurance 
Company (1). In that case a Company was formed as a Life 
Assurance Company, and afterwards, by resolution, consented 
to by some only of the shareholders, extended its business to 
marine insurance, and it was held on the winding-up of the 
Company that premiums which had been paid might be proved 
against the Company. [|PHEAR, J., referred to Stewart v. 
Austin (2), In re the Magdalena Steam Navigation Company (3), 
and The Atheneum Life Assurance Society v. Pooley (4). | 
The claimants ought not to suffer because they supposed the 


(1) 2 Johns & Hem., 441. (4) 3 De Gex & Jones, 294; B. C., 
(2) 8 L. R., Eq., 299, 28 L. J., Ch. 119. 
(3) Johns, 690; 8. C., 6 Jur, N. S., 975. 
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1871 Compañńy was carrying on a business authorized by their Articles 
Invae of Association. The Company have had the benefit of these 
MATTER OF 
Ea N advances; they have had the actual benefit of the money, and 
PA IES * hd s * * 
Aor, 1866, anb it would be inequitable for them to be allowed to retain it 


OF THE FORT » ° ™ . ° e 
CanxixeLanp against claimants who had a right to it, and who acted with Jona 


ISVE8STHENT . . ‘ : 
Reotanation fides. ‘There had been acquiescence in the rice trading, at any 


AND Doox r 
COMPANY, rate since 1866. à 


raen Mr. Marindin, contra.—The reports and affidavits relied on to 
show that the Company carried on or acquiesced in the rice trading 
since 1866, show merely this, that, at a time of famine, when there 
was some difficulty in obtaining rice, the Company bought rice for 
the support of the coolies engaged in their works. See the Report 
of April 4th, 1866. There never was any notice given to the 
shareholders that the Company was engaged in rice trading 
properly so called. The money was not applied to the pur- 
poses of the Company. The bills were handed to the Com- 
pany by their agent, but the money was expended wholly in the 
purchase of rice. This differed from a mere loan. Trading in 
rice was 2 matter not authorized by the Articles of Association 
of the Company. The erection of the mill, with very expensive 
machinery, cannot be brought within the meaning of the words 
of the Memorandum of Association, at any rate if taken with 
the purpose of working it; if taken only for the purpose of 
letting it out, it might not be ultra vires. The case of In re the 
Phenix Life Assurance Company (1) is a much stronger case 
than the present. Where the directors of a Railway Company, 
in order to increase their traffic, entered into a contract with a 
Steam Company, which was to act in connection with it in the 
conveyance of passengers, it was held that they acted in excess 
of their powers—Colman v. The Eastern Counties Railway 
Company (2). If the act is ultra vires, no ratification can make 
it legal; but if it is intra vires, it may be acquiesced in. 
[PHEAR, J., see Wilson v. The West Hartlepool Railway Com- 
pany (3), where it was held that the Company must be held by 
its acts to have ratified a contract entered into by their agent, 
though the agent acted without sufficient authority. Some- 


(1) 2 Johns & Hem., 441, (3) 2 De Gox, Jones & Smith, 475. 
(2) 10 Beay., 1. 
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what similar are those cases in which a Company has issued deben- _1871 
tures in excess of its powers.| There is a distinction to be drawn „i 7#™ a 


between an act wholly ultra vires and an act intra vires but Ne INDIAN 
AIPANIES 


done in an improper manner. This was an act ultra vires, and peels 


ratification would not have been sufficient to make it valid—Jn Carya Land 
TMENT 


re the Phaeniz Life Assurance Company (1), per V. C. Page RECLAMATION 
Wood, and Ernest v. Nicholls (2), per Lord Wensleydale. [The Comey, 
Advocate- General here put in the Report of 22nd March 1866 uae 
and 17th July 1868.] The learned counsel commented on 

these reports, and on another one of 2nd November 1866. 

As to whether the receipt of the money on the bills made 

the Company liable, he submitted that it did not— The Atheneum 

Life Assurance Society v. Pooley (3). In re.the Magdalena 

Steam Navigation Company (4) is distinguishable from 

the present, as there the debentures were not such as it 

was ultra vires to issue, but they were irregularly issued— 

In re the German Mining Company (5), Richetts v. Ben- 

nett (6), and Burmester vy. Norris (7). These are cases which 

show the distinction; the money having been expended in dis- 

charge of liabilities for which the Company would have been 

liable to be sued, or, as in Jn re the Magdalena Steam Naviga- 

tion Company (4), was raised for purposes which were within the 

powers of the Company, but which from the way in which 

they were done were irregular, and therefore not binding— 

Pare v, Clegg (8), Troup’s Case (9), In re the Worcester 

Corn Exchange Company (10), Balfour v. Ernest (11), and Ernest 

v. Nicholls (12), per Lord Wensleydale. The ground of V. C. 

Wo0d’s decision Inre the Phoenix Life Assurance Company (1) is 

that the money was paid without any consideration. Here there 

was consideration. - The Company could not have been sued for 

the money as money had and received, for although the rice 


(1) Johns & Hem., 441. (7) 6 Exch., 796. 
(2) 6 E L. O., 401. ' (8) 29 Beay., 589. 
(8) 3 De Gex. & Jones, 294 ; S. C, 28 (9) Id., 353. 
L. J., Ob., 119, (10) 3 De Gex, M. & G., 180. 
(4) Johns, 690; S. C., 6 Jur., N. 5., 975. (11) 5 C. B., N. S., 601. 
(5) 4 De Gex, M. & G., 19. (12) 6 H L. C., 401 ; see 423, 


(6) 4 O. B., 686. 
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business was illegal, the consignees obtained the rice. If the 
Company in the present case had kept the advances and re- 
fused to deliver the rice, the case would have been analogous 
to that of In re the Phæniz Life Assurance Company (1). It is 
by no means shown that the Company did receive the benefit of 
the money, or that it had been applied to the general benefit of 
the Company. [The Advocate-General.— When once we had paid 
the money, we were not bound to enquire as to the manner in 
which it was applied, Pasar, J.—Y es, I think you were]. The 
bills were not drawn by the Company, but by Pyarichand Mitter 
and Co., the agents of the Company. 


The Advocate-General in reply.—The only question is whe- 
ther the money’got into the hands of the Company, and it is 
submitted it did. Ifthe Company had the benefit of the money, 
or applied it to thelr own purposes, it is inequitable that they 
should not now retain it,—see In re the Phaniz Life Assurance 
Co. (1), Lindley on Partnership, Volume I, page 367. It does not 
lie on the lender of the money to show in what way the money 
was applied; the lender need do no more than see the money gets 
into the hands of the Company. This principle is not altered 
even if, as the contention of the Company is, it was used for 
® purpose ulira vires of the Company. The case of Ernest v. 
Nicholls (2) and the other similar cases cited only show that, where 
a Company is formed for one purpose, it is illegal for it to carry on 
any other business,—see Taylor v. The Chichester and Mid- 
hurst Railway Company (3). 


Mr. Lowe for Pyarichand Mitter and Co.—The trading in rice 
was within the powers given by the Memorandum and Articles of 
Association,—see the general clause of the Memorandum and 
section 110 of the Articles of Association. The object of the 
Company was to facilitate trade, and this would aid in carrying 
out that object, therefore it was within the Articles of Association. 
Notice given to the shareholders, in a report by the directors, was 
sufficient notice, [PHEAR, J.— What is the effect of notice to the 
shareholders on the liability of the directors? Notice cannot 


(1) 2 Johns & Hem., 441, (3) L. R, 2 Exch, 356 ; 5. 0,41. R, 
(2) 6 H. L, C.,%401. E. & I., App., 628. 
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convert an act that is ultra vires into an act intra vires, Notice 1871 
given by the directors there would not be good in equity, except es 


against those present at the meeting.| The publication of the Taz Ixvrx 
COMPANIES’ 


report was sufficient notice to the shareholders—Spackman v. Aor, 1866, AND 
Evans (1), In re the Peruvian Railway Company (2), In re the Carnie LAND 
INVESTAIENT 


Pheniz Life Assurance Company (3), The Atheneum Life Assur- Reouamation 
ance Society v. Pooley (4), Lindley on Partnership, Volume I, Cree 
page 366, Laird v. The Birkenhead Railway Company (5), ‘ITED. 
Simpson v. The Westminster Palace Hotel Company (6), The 

South Wales Railway Company v. Redmond (7), Troups’ Cage (8), 

and Hoare’s Case (9). The fact of a director being a partner 

in a firm with which the Company of which he is a director 

makes a contract, does not disentitle him to the benefit of 

the contract. Money advanced by the directors to a Company 

for the purpose of carrying on the Company are liable to be 
refunded—n re the National Steam Fuel Company, Baker's 

Case (10), Trade was within the objects of the Company. 

The Company thought that this trading in rice was conducive 

to the objects of the Association, and it having turned out con- 

trary to their expectations cannot now make any difference. 


Mr. Phillips for Cadogan.— We might have sued for this money 
at law, as money had and received, and it would nothave been a 
good answer for the Company to say they did not receive the 
money, when their authorized agents had received it. We might 
aleo at law have recovered this as money lent. The Company 
could not say it was not money lent, or that they had no power 
to borrow. We could have recovered judgment at law before 
liquidation, and Jn re the Phenix Life Assurance Company (3) 
decides that, when such a judgment is once obtained, it is given 
effect to in the liquidation. As we might, notwithstanding the 
liquidation, still sue, and the Company would have to get the 


(1) 87 L. J., Ch, 752; 8.0, 3L. R, (6) 2 DeGex, Fisher, & Jones, 141; 


E. & L App, 171. S. C. on appeal in the Honse of Lords, 
(2) 2 L. R., Oh. App., 622, 6 Jur., N. 8., 985. 
. (8) 2 Johns & Hem., 441. (7) 106. BN. 8., 675. 
(4) 3 De Gex & Jones, 294; S. C., 28 (8) 29 Beay., 353. 
L J. Ch., 119. (9) 30 Id., 225. 


(5) 6 Jar, N. 8., 140. (10) 1 Dr. & Smale, 55, 
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ig7t___ action stayed on the footing of giving effect to all our rights in 
‘cs the liquidation, it is plain that the liquidation, does not alter our 
Sida iti rights, aid we ought therefore to be in the same position as if we 
Aor, 1886, AND had obtained the judgment which we might have obtained. 
CanxninaLaxn Then as to the question of ultra vires. 


INVESTMENT á i : : i 
Rzorawarros First, were the transactions with regard to the rice dealings 


Cone unauthorized or not? Secondly, if they were unauthorized, how 
Louredo does that affect our claim? By the 76th section of the Articles of 
Association, the Company could not even show that these trans- 
actions were not authorised, and they would have to go further 
than that and show they were prohibited. The terms of 
that section show the objects) of the Company were not 
confined to buying land. Sections 86 and 110 would be unin- 
telligible, if the construction put on them by the Company 
is correct. The words of the 3rd clause of the Memoran- 
dum of Association are large enough to include these trans- 
actions. Then if the Company, in the course of lawful deal- 
ings, became connected with operations which would other- 
wise be ulira vires, they were bound to accept their position— 
In re Asiatice Corporation, Royal Bank' of India’s Case (1). 
Tt could not have been intended that they should take the rice 
mill, and not work it. The taking over the mill was authorized ; 
therefore the subsequent dealings which followed naturally must 
have been authorized by implication— Taylor v. The Chichester 
and Midhurst Railway Company (2). It is prima facie valid, 
and the onus lies on the Company to show it is ultra vires, 
[PHEAR, J.—Ifthe contract is made by the consent of and under 
the seal of the Company, they have the onus on them of getting 
out of it; but here the onus lies on you; your re-draft was on 
Pyarichand Mitter and Co.] No, ours was directed expressly to 
the directors of the Company, who represent the Company, to the 
public, or, if they do not, it lies on them toshowit. [ PHEAR, J.— 
That your re-draft was accepted by the Company is evidence in 
your favor only. It does not shift the onus from you to the 
Company. | 
The transactions may be ultra vires in two ways; either 


(1) 4 L. R., Ch. App., 252. (2) L. R. 2 Exch. 366 ; L, R, 4 E. and 
I. App., 628. . 
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prohibited,in which case confirmation by the Company cannot vali- 1871 
date them; or unauthorized, in which case they can be validated FST s 
by the conduct of the Company. It is submitted that, if it is aa 


ultra vires, the Company have validated it by their conduct— Acr, 1966, asp 
Taylor v. The Chichester and Midhurst Railway Company (1). Carma LAND 
[PHEAR, J., refers to Charlton v. The Newcastle & Carlisle Recuasarion 
Railway Company (2). <A single shareholder can come in Came 
at any time and ask for an injunction to restrain the Company 9 “""*” 
from doing an act beyond its power, even after the act has 
apparently been adopted.| If one shareholder comes in and 

objects before a transaction is actually carried out, he would not 

be bound; but if he does not object until the transaction is 
completed, he would be bound. [PEEAR, J.—Is a shareholder 

to be bound by an act totally ultra vires? |] The question is 

whether the Company can object to it [PHpan, J.—The 
individual shareholder can only object gu&é Company.] It is 

only for his own protection that he can make the objection. The 

Company cannot object if the shareholder does not. Here we 

say the sharebolders haye waived their right to object, and it is the 

Company which seeks as a body to object. But even if the trans- 

action was ultra vires, the Company has had the benefit of it, 
and is bound by it—Jn re Cork and Youghal Railway Company (3) 

and London, Hamburgh, and Continental Exchange Bank v. 

Henry (4). It cannot, however, be said that the Company having 

the rice had no power to get rid of it—Lindley on Partner- 

ship, Volume I, page 366. This was rice which the Company 

treated as their own. They cannot turn round now and say it 

was not. They have, by their conduct, prevented themselves 

from saying that. The Company have received the money. 

We are not bound to see to the subsequent application of it. It 

is immaterial to us what the directors do with the money. Our 
responsibility ends when we pay it to the Company. 


Mr. Macrae for the Oriental Bank.—In this claim on the 
question of the effect of the deposit of security with the bank, 


(1) 2 L. R, Exch., 356, see 379. (8) 4 L, R, Ch. App, 748. 
(2) 5 Jor, N. S., 1096, (4) 7 L. R, Eq,, 334, 
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1871 In re the Patent File Company, ex parte Birmingham Banking 
Fa Company (1), was cited, 
THE INDIAN ` . 
COMPANIES 


Acr, 1866, arb Mr, Marindin in reply.— The words “stock-in-trade,” in clause 
Gaxnina Lax 110 of the Articles of Association, have not so large a meaning as 
Renee is contended for. Itis applicable enough toa building Company. 
Coc The term is used of all the assets of the Company, except 
MBNTED. money. The arguments of the claimants would make it legal for 
the Company to engage in any trade whatever. The directors 
have misappropriated money of the Company in transactions which 
were not authorized; they purchased rice, and have been recouping 
the Company. Itis not a fresh loan made to the Company to enable 
them to purchase rice. Spackmun v. Evans (2) shows that lapse 
of time with acquiescence in an unauthorized matter would 
make it binding on the Company, though in that particular 
case the transactions were held not to be binding. In In re the 
Peruvian Banking Company (3), there was the express sanction 
of the shareholders to what had been done. The proposition 
of Mr. Lindley in his work on Partnership, Volume I, page 366, 
is not to be deduced from the cases cited. Those cases are 
distinguishable— Laird v. The Birkenhead Railway Company (4), 
Simpson v. The Westminster Palace Hotel Company (5), South 
Wales Railway Company v. Redmond (6), Colman v. The East- 
ern Counties Railway Company (7), Troup’s Case (8), Hoare’s 
Case (9), and In re the National Steam Fuel Company, Baker's 
Case(10). In those cases the Company had power to borrow money, 
but the transaction was not confirmed regularly; there was merely 
an irregularity. A legal defence-might have been raised in this 
case—Balfour v. Ernest (11), In re the Asiatic Corporation, the 
Royal Bank of India’s Case (12). In that case the act which 
was done was one which the Company might have done if it had 


(1) 6 L. R, Ch. App., 83; see 87. (7) 10 Beay., 1. 
(2) 37 L. J., Ch., 752—789. (8) 29 Id., 589. 
(3) 2 L. R., Ch. App., 622. (9) 80 Id., 225. 
(4) 6 Jur., N. B., 140. (10) 1 Dr. & Smale, 55. 
(5) 2 De Gex, Fisher, & Jones, 141; (11) 5 C. B., N. S, 601. 
8. O., 6 Jur., N. 8., 985. oS (12) 4 L. R., Ch. App., 252, 


(6) 10 C. Bu N. S., 675. 


. in the present case an attempt has been made to extend the 


r 
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been agreed to at a meeting; it having been done contrary 1871 
to a bye-law of the Company was held to make it illegal, , [x7 


MATTER OF 
[PHEAR, J.—That would go the length of implying that the Tue Txpian 
directors had power, or they would not have passed a bye-law Pe ag ania 
OF 


prohibiting— Taylor v. The Chichester & Midhurst Railway CaxxixcLaxp 


; In 
Company (1).] There the transaction, though not authorized, RECLAMATION 
was conducive to the original object of the Company; whereas Gonrccr 


LOOTED. 


operations of the Company. In re the Phenix Life Assurance 
Company (2) and Ernest v. Nicholls (3) show that the objec- 
tion of one shareholder would be sufficient to make the act 
uhauthorized. Is this a simple loan raised in pledge of property 
of the Company, which the Company had no power to make; or 
ig it all part of one transaction,—viz., the embarking in a rice 
trade? The Company never actually received the money— Lon- 
don, Hamburgh, and Continental Exchange Bank v. Henry (4). 
As to the Oriental Bank having no notice of the transaction, see 
Balfour v. Ernest (5), per Willes, J. Parties dealing with the 
Company are in the same position as others drawing bills per pro- 
curationem. ‘There was no power in the present case to borrow by 
bills of exchange, no power to the Company to issue negotiable 
instruments; and unless it can be shown they had power to do s0, 
the Company are not liable. Trading in rice was entirely ulira 
vires, and the bills were part of the rice transaction. The 
Company cannot be said to have had the benefit of the advances 
made on the bills within the decision relied on by the other side, 
as each particular transaction resulted in a loss; the fact that it 
was paid to the general account makes no difference. With 
regard to the claim of Pyarichand Mitter, he has occasioned logs 
to the Company greater than the amount of his claim. 


PueEar, J. (after shortly stating the facts as above) conti- 
nued.—The claims are not all similarly situated, but it is not 
necessary, for the moment, that I should mention the particular 
facts by which they are severally distinguished. . 


(2) LB, 4E. & L App, 628. (4) 7 L. R, Egu 334. 
(2) 2 Johns & Hem., 441. (5) 5 C. B. N. S., 601. 
(3) 6 H. L, C, 401. i 
7T P 
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1871 The liquidators, on behalf of the Company, ‘resist these 
oe claims on the ground that they arise out of transactions which 


pas ona were ultra vires of the Company, and for which the Company 


Acr, 1866, AND cannot be made responsible. The claimants maintain the con- 
T R 


Cannixo Lawo trary, and also endeavour to avoid this ground of defence in 

VESTU ENT ’ . . 

Rectamation more than one way; but I think it will. be convenient that I 
AND Dock . eons ps . epo 
Couraxy, Should first direct my attention to the question which is thus 


Toumo. raised. 

It will be observed that the bills, upon the foundation of 
which the claims are preferred, are re-drafts, that is, bills drawn 
by the consignees of the goods for the purpose of obtaining 
reimbursement of so much of the money which they originally 
in effect advanced to the shippers of the goods, by duly meeting 
the bills drawn against these goods,—so much of this money as 
they failed to repay themselves out of the process of the sale 
of the goods. In other words these bills, at the bottom, repre- 
sent the claims of persons who received the goods to sell for the 
shippers on certain terms for repayment of money advanced by | 
them in the course of the transaction. I have already said that 

` the shipments of rice were made by Messrs, Pyarichand and — 
Co., under the authority of the directors of the Company for 
and on behalf of thé Company. It is further eléar enough that 
they were made in the way of a trade speculation, and not 
merely, as was suggested to me in the argument, for the purpose 
of advantageously getting rid of some superfluity of rice origi- 
nally purchased to supply the needs of coolies. The first 
question, then, which I have to determine, seems to shape itself 
thus :— 

Is trading in rice within the scope of the Company’s Articles 
of Association ? i 

Now the objects of the Association are specified in the Memo- 
-randum thus (reads Memorandum set out at page 586 ). 

It is apparent that the first three paragraphs are limited to the 
‘acquisition of certain land, its material improvement, the con- 
version of it into a money profit by letting or selling, and the 
construction of public works, &o., upon it such as are calculat- 
ed to facilitate trade, i.e., the purpose of the Association (as 80 
far defined) is, having acquired the land, to make it productive; 
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and to fit it to be a convenient and valuable place of trade. 1871 


Now, trading in rice clearly is not action directed to either of ae THE 
ATTER OF 


- these ends. THE INDIAN 


COMPANIES 

The fourth paragraph, however, goes on to say, “and Aor, LSS ea 

R . OF THE Port 

for all other purposes that may be essential or conducive CaxwimoLaxp 


to the attainment of or connected with the above objects.” REoLAmATION 


It was very earnestly contended before me, on behalf of the Ce 
claimants, that this clause at any rate was large enough to let '™"7=™ 
in rice trading at Mutlah, and the cases of Simpson v. West- 
minster Palace Hotel Company (1), In re the Peruvian 
Railway Company (2), and several others were cited as 
authorities in support of the argument. I feel myself obliged 
to say that none of these cases give me any assistance. By 
the nature of the question, it was not likely that they should 
do so. The words used by each Association must speak for 
themselves, and those of the paragraph in question are plain 
enough to preclude the necessity of having recourse to judicial 
decision as a guide to interpretation. The “attainment of or 
connection with the before-mentioned objects” are the govern- 
ing words in the sentence. Can trading with England in rice 
be brought within them? It is argued that, by trading from the 
port of Mutlah, the Company will practically demonstrate the 
advantages of the place as a trading site, will attract other 
traders there, and so in the end promote the material prosperity 
of the port. By using the port themselves, they will lead others 
to use it, and so further the ultimate objects of the Association. 
In a certain vague sense, results of this sort may be said to be 
‘connected with the before-mentioned objects” of the section, 
but they are not conducive to or connected with these “objects” 
as % means to an end; and it is in this sense only, as it seems 
to me, that the words of the fourth paragraph.are employed. 
I think this paragraph is simply supplemental to the preceding 
three paragraphs of the section, and that the whole together 
amount shortly to this, namely, that the object of the Company 
is to deal with certain land, and to convert the whole or part of 
it into a convenient site for trade; and to do anything which 


(1) 2 De Gex, Fisher, & Jones, 141;8.C., (2) 2 L, R. Ch. App., 622. 
.6 Jur. N.8., 985. - ` : 


bad * 


Le 
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1871 may be incidental, or which may lead, to carrying this purpose 
Ao into effect. Trade is in the order of things subsequent to the 


Tae Ixpiax work which the Company by its Memorandum has set itself to 
COMPANTES' 


Acr, 1866, annb do, not part of it. Therefore, according to the plain meaning 
OF THE FORT 


CanxincLaxn Of the Memorandum, as I read it, trading in rice was a business 
INVESTMENT + ‘ ‘ . 
Rectamatiox 12 which the Company could not engage, because it was dis- 
pne tinctly ultra vires of the Association ; and if this be so, whatever 
Loute> ‘was done in this way by the directors, as on behalf of the 
Company, must be treated as having been done by them without 
authority, for their powers, as agents of the Company, did not 
extend thus far; and they could not acquire power to bind the 
Company, gué Company, from any conduct on the part of the 
‘shareholders, To use the words of Lord Westbury, in the 
case of In re the British Provident Society, ex parte Grady (1), 
: “ifa Company has no power to do a particular thing, undoubtedly 
' that power cannot be added to the Company, either by the 
agreement of the shareholders, nor can it be inferred to have 
been done legally, merely from acquiescence or subsequent. 
delay in questioning the transaction.” 
During the argument it was very strongly urged before me, 
upon the authority of Taylor v. The Chichester & Midhurst 
Railway Company (2), and some cognate cases, that an 
incorporated Company had power to do everything which is 
not illegal or actually prohibited to it by the terms of its incor- 
poration. Thisis true as regard the means of carrying into 
effect the purposes for which the Company is incorporated. 
But the principle thus contended for does not apply outside 
~ that limit. Perhaps rather I should say, the Company is 
by implication prohibited from engaging in undertakings, 
which do not fall among the objects of its incorporation. I need 
not now advert to the great mischief, public and private, 
which might ensue, if Joint Stock Companies were not held 
strictly to the terms of their incorporation. The interests of 
the public on the one hand, and of the shareholders on the other, 
require that directors should be rendered powerless to use the © 
strength and means of the Company, and to pledge its credit — 


(1) 9 Jur., Ny Se 632. (2) L. R., 4 E. & I, App., 628. | 
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beyond the scope of these. It is accordingly perfectly well 1871 
settled in Westminster Hall that, in whatever way the incorpo- , (NTE 


ration may have been. effected, whether by special Act of Parlia- am INpiax 


ment, as in the case of Railway Companies, or by registration Aoo Ba i 


under the provisions of a general act, these Companies in the eye Caxxixo LAND 
ù ` « NVESTSIENT 

of the law exist, each for limited purposes only—Hare v. London RECLAMATION 
AND LOCK 


and North Western Railway Company (1), and Re Atheneum Life Courany, 
Insurance Company, ex parte Eagle Insurance Company (2), and ee 
what those purposes are, every one dealing with them, must be 
taken to know. In the language of the English Courts, “ he 
is bound to know the terms of the deed of settlement,” see ` 
Royal British Bank v. Turquand (3) and Balfour v, Ernest (4). 
If the directors, through whom alone a Company can act, 
endeavour to carry the Company beyond the limits of its powers, 
they cease immediately to represent it, and become themselves 
personally lable in the transaction towards those with whom 
they deal. 

= But Mr. Phillips argued that even if the business of trading 
in rice was not comprehended within the expressed objects of 
the Port Canning Association, still the Company had, under 
the circumstances which have occurred, implied power to engage 
in it, because it had advanced money for the construction of a 
rice-husking mill at Mutlah, as it lawfully might, that this 
mill had come into the Company’s hands as security for this 
advance, and that the only mode in which the Company could 
make the security available was by themselves buying rice, 
husking it at the mill, and exporting it. This, I think, is the 
substance of the learned counsel’s argument on this point, and 
he fortified his position by citing The Royal British Bank of 
India’s Case, in re Asiatic Banking Company (5). I will not now 
enquire whether the directors’ doings, with regard to this husk- 
ing mill, can be correctly represented as legitimate acts of the 
Company. I will assume for the moment that the Company 
rightly became possessed of the mill, and entitled to turn it to 
the best account it could for the purpose of reimbursing itself 


(1) 7 Jur., N. S., 1145. (4) 5 Jor, N.S., 443.; S. C., 5 C. B., N. S., 601. 
(2) 4 Jur., N. 8., 1140. (5) L. E, 4 Oh. App., 252. 
(3) 2 Jur, N. 5., 664, 
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_ 1871 _ the money laid ont upon it. The Company would no doubt in. 
nase such case have full power to sell the mill, or even to use it for 


tng Ixprax profit, but by no reasonable implication could it thereby acquire 


Act, 1866, anD power to engage in another business not otherwise lawful, mere- 

OF THE Port Š . g 

eee ly in order to bring work to the mill. 

Reotasation Next, if is said that the consignees of the rice by honoring 
Counint, the bills drawn against them, on behalf of the Company, did, 
Louredo. in effect, advance money to the Company; that the money so 

advanced, as a matter of fact, went into the coffers of the Com- 
pany; and it was argued very speciously that the Company having 
thus borrowed the money, and had the benefit of it, was bound 
both at law and in equity, irrespective of the character of the 
rice trading, to pay back the money: at law, because, the 76th 
‘section of the Articles of Association gives the directors power. 
to borrow money, and therefore they having done so, there was 
a legal duty to repay: in equity because, having, with a legal 
capacity to receive money, taken the money of the consignees, 
without giving consideration, it would be contrary to all princi- 
ples of equity and justice that the Company should be allowed 
to retain it. The principal cases in the English Courts which 
have suggested this argument are In re Phenix Life Assurance 
Company (1), Inre German Mining Company (2), and In re Cork 
and Yuoghal Railway Company (3), and they seem to me to 
represent two distinct classes: one class consists of cases in which 
the money has been advanced for a purpose which totally fails, 
and in which the obligation to repay rises solely by implica- 
cation of law out of that failure of consideration. Such an 
implication will arise against a corporation, which, with power 
to receive money, has received money as against an individual. 
The other class embraces the cases in which money borrowed 
without authority has been applied to discharge legal liabilities 
of the Company and ın these the lender is allowed in a Court 
of Equity to take the place of the creditors whose debis have 
been paid with his money. Of this latter class, 1 may remark, 
Lord Justice Giffard lately spoke thus:—-“I have no hesita- 
tion in saying that those cases have gone quite far enough, 


(1) 2 Johns & Hem., 441, (3) L. R.,74 Ch. App., 748, 
(2) 4 De Gex, M. & G., 19. f 
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and I am not disposed to extend them” (see In re National 1871 


Benefit Building Society) (1). But, in truth, the matter , P TEE 


MATTER or 


before me cannot be made to fall under either of these Tux Ixprax 

heads, The money for which the re-drafts nre drawn is not Act, ptt 
. . OFT 

separable from the other parts of the shipment transaction, Canxixe Laxp 

. . INVESTALENT 

The mere drawing of the return bill does not affect the charac- Rectamarion 


ter of the relations between the consignee and the Company ; coe 
and putting this document on one side, we see at once that the eee 
richt of the consignee to claim repayment of any portion of the 
money expended in honoring the bills turns entirely upon the 
terms, express or implied, of the contract of shipment, and the 
extent to-which he had complied with them, If, therefore, the 
directors were powerless to impose such a contract on the Com- 
pany, clearly, asit seems to me, there can be no right on the part 
of the consignee to recover against the Company in any degree 
on the footing of that contract. If it were otherwise, the con- 


signee would be able to take up some such a position as this, 


namely, although it may be that by law my contract of agency 
is at best a contract with the directors alone, and not with the 
Company, and that I am responsible to the directors personally 
(who employed me) for the propriety of the sales effected by me 


. of the goods which I received under their consignment, and must 


account to them as separate from the Company for the proceeds 
of those sales, my commission, &c., still, as regards the margin 
by which I am out of pocket by the transaction, I am entitled 
to claim that from the Company itself, because I know that the 
amount of the bills, which I honored, went to increase the funds 
of the Company. It is manifest that a course of proceeding 
like this, if it were practicable, would absolutely nullify the 
operation of the doctrine of ultra vires. And still less, as I think, 
can the consignee claim from the Company the whole amount 
paid by him on the original drafts, irrespective of the money 
realized by him, through sale of the goods? It seems to me there 
is no mean between the alternatives of making the Company 
responsible for the whole of this trading transaction, and hold- 
ing it free of every part of it. The correct view of the matter 


(1) L. R, 5 Ch. App, 309, see 313. 
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1871 seems to me to be this. The consignee engaged in a certain trad- 
eo, Ine transaction, with the intention of taking the ordinary part 
Pelee ah of a commission agent in it, under the authority and by the 

Act, 1866, ann directions of the directors of the Port Canning Company, and 
OF THE Port . . 
Cassixg Laxp OD the faith that these directors were the agents of the Company 


INVESTMENT 


Rectasation capable of binding it in this matter. It turns out that the 
Cae directors were not such agents of the Company, and that the 
LIMITED. Company is incapable of adopting or ratifying their acts, Under 

these circumstances the consignee is without any way of recourse 
to the Company itself, whatever remedy he may be entitled to 
he must seek against the directors personally. See Richardson 
v. Williamson (1). The fact that the directors may have paid 
and probably did pay, the whole of the proceeds of the bills to 
the Company’s account at the bank does not, I think, in any 
way affect the merits of the case on this view. Indeed, so far as 
the Company was concerned, the probability is (though I need 
not now enquire into the fact) that such payment as this would 
be but a reimbursement pro tanto of the money which the direct- 
ors had taken from the Company to initiate the trading specula- 
tion. And by making such a payment, the directors who, for 
the right judging of the matter, must be carefully kept separate 
from the Company, only replaced a portion of that which they 
had previously misapplied. 

It appears to me therefore that, in whatever aspect the case - 
be viewed, the consignees cannot establish a valid claim 
against the Company, directly upon the facts of the shipping 
transaction. It remains to be enquired whether that which 
has occurred with respect to the re-drafts, has placed them or 
their payees and endorsees in a better position. 

Now of the re-drafts in question, the one in favor of Messrs. 
Pyarichand Mitter and Co., has not been accepted by or on 
behalf of the Company. Also the two under which Messrs. 
Prankrishna Law are payees have not been accepted, but the 
liquidators have endorsed on each of them the Memorandum ~ 
that it had been registered as a claim. Clearly, as it seems 
to me, in neither of these cases is there anything to make any 
substantial difference between the rights of the drawer and 


(1) L. R., 6 Q. B., 279. 
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payee respectively: if the drawer had no valid claim against _ 1871 
the Company, assuredly the Company was not bound to accept aR 
his bill drawn upon it in respect of his pretended claim. The gez INDIAN 


<i i P s 7 Act, 1866, AND 
remaining drafte, under which Mr. Cadogan and the Oriental Act. 1860, Axt 


Bank prefer their respective claims, were on presentation accepted Caxxixa LAND 
INVESTMENT 


by the secretary of the Company, by order of the directors, Rroramartion 
and were thus put into the form of completed negotiable instru- Coen 
ments. If then the directors of the Company have power, arene 
on behalf of the Company, to make or accept Bills of Exchange, 

it may be that the claimants, who are the holders of these bills, 

. have a right to prove against the Company for the amount of 
them, notwithstanding the fact that the drawers were not them- 

selves creditors of the Company in respect of the sums for 
which the bills were drawn. Now, certainly no such power 

as this is expressly given to the directors by the Articles 

of Association. And I think it plain that it cannot be held 

to be implied from anything in the Articles, or in the nature 

of the Company’s business. I have already stated my conclu- 

sion that the Company is not a Trading Company. ‘There 

is nothing in the nature of the objecta for which the Company was 
incorporated, as I understand them, which would render it 
necessary or even convenient that the Company should have the 
power of making negotiable instruments. And the judgment 

of the Lords Justices, in the case of In re the Peruvian Railway 
Company (1), shows that an incorporated Company does not 
derive this power from any other source than the instrument under 

which it is constituted, or the character of the business therein 
prescribed to the Company. In that case the Lords Justices 
found in the Memorandum and Articles of A’ssociation particular 

terms which in their opinion gave the Company power if it 
thought fit to make deferred payments in the course of its 
business by the expedient of a Bill of Exchange. I cannot i 
see anything of similar import in the Memorandum and Articles 

of Association now before me. I am unable fairly to put 

upon these such a construction as would make them authorize 

the issuing of Bills of Exchange; I need not stay to point 


(1) L. R., 2Ch. App., 622, 
78 
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1871 out that the power to borrow money on mortgages, bonds, or other 
IxtHe security, given in the seventy-sixth Article, is a totally distinct 


MATTER OF s ; j : 
the Ispas thing from a power to issue negotiable instruments. Also it 
COAPANIES’ . . 
Agr, 1866, ax» does not seem to me that the proper business of the Company 
OF THE Port e . . . 
CaxxixaLaxp Was such as could not, in its ordinary course, be carried on with- 


LEA out Bills of Exchange. 


ce I arrive thus at the conclusion that the present case must on 
Lure. this point be governed by the principles established by such 
decisions as those in Balfour v. Ernest(1) and Bateman v. Mid- 
wales Railway Company (2). The latter case, so closely resem- 
bles the present, that the words of the Judges will be very 
applicable here. The endorsements there were precisely in 
the form of those which the re-drafts in the hands of Mr. 
Cadogan and the Oriental Bank bear; and were streng- 
thened, so to speak, by the addition of the seal of the Com- 
pany. Chief Justice Erle said:—‘ These were actions by the 
endorsees against the acceptors of several Bills of Exchange. The 
defendants pleaded in each action that they did not accept. It 
appeared that the defendants are a Company incorporated by an 
Act of 22 & 23 Vict, e 63, for the purpose of making and 
working a railway in Wales. The precise purposes for which 
they are incorporated, and the powers which are entrusted to 
them, are limited and defined by the special Act, and the provi- 
sions of the general Acts incorporated therewith. I take it to 
be well-established that a corporation, established for a specific 
purpose, cannot bind itself by a contract which is entirely uncon- 
nected with the purposes of its incorporation. The question 
then is whether this Company, being a corporation created for 
the specific purpose of making a railway, can lawfully bind 
itself by accepting a Bill of Exchange. I am of opinion that 
it cannot, The Bill of Exchange is a cause of action, a con- 
tract by itself, which binds the acceptor in the hands of any 
endorsee for value; and I conceive it would be altogether con- 
trary to the principles of the law which regulates such instru- 
ments, that they,should be valid or not according as the con- 
sideration between the original parties was good or bad, or 


(1) 5 Jur., N. S., 489. (2) L. R., 1 C. P., 499. 
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whether, in the case of a corporation, the consideration, in 
respect of which the acceptance is given, is sufficiently connected 
with the purposes for which the acceptors are incorporated. 
It would be inconvenient to the last degree if such an enquiry 
could be gone into. Some bills might be given for a consider- 
ation which was valid, as for work done for the Company, and 
others as @ security for money obtained on loan beyond their 
borrowing powers. It would be a pernicious thing to hold that, 
in respect of tlie former, the corporation might be sued by an 
endorsee, but in respect of the latter not. So much for the 
general bearing of the question upon principle. How stands 
the matter as to authority? Subject to three exceptions, I find 
no case in which an action upon a Bill of Exchange or Promissory 
Note has been sustained against a corporation; and these excep- 
tions prove the rule. In Slark v. Highgate Archway Com- 
pany (1), the Company was empowered by its Act of Parliament 
to accept bills for the specific purpose: and in the cases of the 
Bank of England and the East India Company, the negotiation 
of bills and notes was within the very scope and object of their 
incorporation. Inno other case that I am aware of has the 
liability of a corporation ever been enforced. In Broughton v. 
Manchester Waterworks Company (2), the doctrine I have stated 
is laid down in general terms: and Bayley, J., entertained a 
doubt whether the holder of a Bill of Exchange, accepted by a 
corporation, could sue the corporation without showing that the 
acceptance was given for a purpose for which it was competent 
to the corporation to accept. That proposition derives much 
more force when applied to the case of a corporation created for 
a specific purpose, as we have judicial notice from the Act of 
Parliament that this is. Upon both principle and authority, 
therefore, I am of opinion that the acceptances given by this 
Company are not binding acceptances, and that the plea is 
established.” And Mr. Justice Byles added:—‘“ These cases 
are of great importance, raising, as I believe they do for 
the first time, the precise question whether it is competent 
to a Railway Company to accept Bills of Exchange. No 


(1) 5 Taunt, 792, (2) 3B. & A. 1. 
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_ 387i precedent has been cited in support of the affirmative; and 
oo tz I cannot but feel that, if we intimated any doubt upon the 
ATTER OF 


rae Ispas matter, the market would in a short time be inundated with 
COMPANIES 


Aor, 1866, anD acceptances by Railway Companies. Only three instances can be 
OF THE FORT a . ° « 

Canxinc Lann Cited of the acceptance of negotiable instruments by corporations. 
INVESTMENT 


Recraxarios Lhe first is that of the Bank of England; but that establish- 
eee ment was incorporated for the very purpose; its promissory notes 
Louredo and bank post bills forming a very large portion of the circulat- 

ing medium of this country. The second is that of the East 
India Company: there, the authority to draw, accept, and 
endorse bills and notes, if not created, is at all events ratified and 
confirmed by two Acts of Parliament, the 9 & 10 Wm. III, 
c. 44, and 55 Geo. III, e. 155. The third instance is that of 
Slark v. Highgate Archway Company (1), where the Company 
had express authority to give bills. Excepting these, there is 
no authority to show that a Common Law corporation can draw, 
accept, or endorse Bills of Exchange, and it seems to me that 
there would be more difficulty in the case of a corporation ` 
created by statute. It is clear from the language of Bayley, J., 
in Broughton v. Manchester Waterworks Company (2), that a 
Company, constituted for the construction and maintenance of 
waterworks, could not issue Bills of Exchange. Therefore, 
even if we know nothing more of this Company than that it was 
formed for the purpose of constructing and making a railway, it 
is plain that it could have no power to accept bills. But we 
have before us in the statute, 22 & 23 Vict., c 63, and in 
the statutes incorporated therewith, the constitution of this 
Company, and we see that it has power to construct and work 
the railway, with a limited and strictly defined authority to 
raise money. It is true they may incur debts in the construction 
of the line and providing rolling-stock. So, in Broughton v. 
Manchester Waterworks Company (2), the Company might con- 
tract debts for the construction of their reservoirs and buildings, 
and for their pipes and mains, and the labor expended in laying 
them. It seems plain, therefore, that this Company has no 
power to bind itself by accepting bills. In what manner, then, 


(1) 5 Taunt, 792, (2) 3B. & A, 1: 
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is that inability to be taken advantage of? It is suggested 1871 
that this should have been done by demurrer, but it does not „O TAE 


. co MATTER OF 
follow that the defence is not. admissible under a plea deny- mur TONN 
‘ F A ANI 
ing the acceptance. Itis said that the agents of the Company Aor, 1868, aro 

i OF THE PORT 
placed the corporate seal upon these bills. It seems to me CaxxreLanp 


that the present plea properly raises the question whether or not Ea 
they were agents for that purpose.” ae 
I am therefore of opinion that Mr. Cadogan and the Oriental 47" 
- Bank are no better off by reason of the secretary’s acceptance, 
than are Messrs, Prankrishna Law and Messrs. Pyarichand 
Mitter and Co. It appears to me that the claimants, without 
distinction, are none of them holders of Bills of Exchange bind- 
ing on the Company, and that consequently, as against the 
Company, they stand simply in the shoes of the consignees, 
whose re-drafts are the foundation of their claims, 

I have not discussed fully every point raised by the learned 
counsel in the able arguments with which they have assisted 
me in this case, but I think I have said sufficient to indicate 
how, starting with the opinion that trading in rice is ultra vires 
of the Company, I have been led to the conclusion that the 
claims now made cannot be sustained. 


Attorney for Schuster & Co: Mr. Patiologus. 


Attorneys for Pyarichand Mitter and Mr. Cadogan: Messrs. 
Trotman & Co. | 


Attorneys for the Oriental Bank: Messrs. Robertson & Co. 


Claims dismissed. 


SLRS Coe, 
Before Mr. Justice Phear. “Z 440. 
JADUNATH MITTER v. BOLYECHAND DUTT. 1871 
Aug. 9. 


Age of Majority among Hindus—Act XL of 1858—~Guardian— Minor. 


The period of minority among Hindus, by the operation of Act XL of 1858, 
extends to eighteen years, as well within the original civil jurisdiction of the 
High Court, as within the jurisdiction of the Civil Courts in the Mofussil, and that 
. whether the father is alive and of full age or not. 


THis was a suit for Rs. 4,000, with interest at five per cent. 
per annum, due on a promissory note made by the defendant in 
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favor of the plaintiff in Calcutta on 25th July 1866. The suit 
was brought on 10th December 1866, and, on 17th January 
1867, a decree was given in favor of the plaintiff in the absence 
of the defendant, who did not appear. Subsequently attempts 
were made by the plaintiff to execute his decree, and a notice 
was served on the defendant to show cause why execution 
should not issue against him. The defendant showed cause, and 
the decree was set aside, on the ground that the defendant had 
received no notice of action, the summons not having been 
served on him, and a re-hearing was ordered. The suit accord- 
ingly came on to be re-heard. The father of the defendant 
was alive at the time of suit. 

Two grounds of defence were taken in the suit: first, that 
the defendant was a minor at the time of making the note; 
secondly, that the note was frandulently obtained, and that 
Rs. 1,000 only had been paid to him as consideration for it. 
The first ground of defence is the only one material to this report. 

On behalf of the defendant a horoscope was produced, showing 
that the defendant was born on 9th Magh 1772 Sok (January 21st, 
1851), so that, at the date of the making of the note, he was of the 
age of fifteen years and six months, or thereabouts. The defend- 
ant admitted the making of the promissory note. The question 
argued was, what is the age of majority of Hindus in Calcutta? 


Mr. Cowell and Mr. Evans for the plaintiff. 
Mr. Lowe and Mr. Marindin for the defendant. 
‘The defendant claimed the right to begin, and opened the cage. 


Mr. Lowe contended that the end of the sixteenth year was 
the time fixed by Hindu law ag the period of majority, and 
that therefore the defendant was, under that law, a minor at the 
time of the making of the note. But if this were not so, yet, 
since the passing of Act XL of 1858, and the Full Bench 
ruling in Madhusudan Manji v. Debigobinda Newgi (1), the 
defendant was a minor until he attained the age of eighteen 
years, 


(1) 1 B. L. R., F, B., 49. 
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Mr. Cowell.— According to the Bengal school, the end of the fif- 
teenth year is, by Hindu law, the period of majority-Colebrooke’s 
Dayabhaga, Book I, Chapter V, paragraph 188; Deobo Moyee 
Dossee v. Juggessur Hati(!1); Regulation X of 1793, section 28. 
Act XL of 1858 does not apply to the High Court in its origi- 
nal jurisdiction; section 29 enacts that it is not to be applicable 
to the Supreme Court. The case of Madhusudan Manji v. 
Debigobinda Newgi (2) only decides the question as far as the 
Mofuasil is concerned. The question has never been decided 
with respect to thé High Court. It was raised, but not decided, 
in the case of In the goods of Gangaprasad Gosain (3) and in 
the same case on appeal (4). Act XL of 1858 does not apply 
to the case of a person whose father is alive and of full age; see 
section 27. . 


Mr. Marindin in reply.—Act XL of 1858 is generally appli- 
cable as well to Calcutta as in the Mofussil. The Full Bench 
ruling in Madhusudan Manji v. Debigobinda Newgi (2) lays 
down the law for all persons—Lakhikant Dutt v, Jagabandhu 
Chucherbutty (5). See the cases of Monsoor Ali v. Ramdoyal (6) 
and Sreenath “Mullick v. Brojolall Pyne (7). There is no 
reason why it should not apply to this Court; on the contrary, 
it would be inconvenient if it did not, as there would be two 
periods of majority, one for the Mofussil and another for Calcutta. 
Section 29 only prevented the Supreme Court from taking 
charge of or having power to inspect the accounts of a minor’s 
estate. In Khysoram Johurey v. Ramchunder Ghose (8), where 
the defendant was under the age of eighteen years, Norman, J., 
ordered a guardian to be appointed ; and in Kamikapersad Roy y. 
Jagadamba Dasi (9), a aimilar order was made by Markby, J. 


PuuaR, J.—The question upon which I reserved my decision 
in this case is substantially as follows,—namely, whether or not 
the plaintiff, a Hindu inhabitant of Calcutta, was, by the 


(1) 1 W. R., 75, (6) 3 W. R., 50. 
(2) 1 B. L. R, F. B., 49. (7) 1 Hyde, 30. 
(8) 4 Id., App, 43. (8) Unreported. 
(4) 5 Id., 80. (9) 5 B. L. R, 508 ; see 517. 


(5) 3 Id, App., 79. 
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operation of Act XL of 1858, affected with the disqualification 
of minority in the interval between the ages of fifteen and eigh- 
teen years ? 

The 26th section of the Act declares that “ for the purposes of 
this Act, every person shall be held to be a minor who has not 
attained the age of 18.” 

At one time a very narrow construction was given to these 
words, and in the case of Monsoor Ali v. Ramdoyal (1), 
which was heard on special appeal by Mr. Justice Bayley and 
myself so long ago as 1865, I felt myself obliged to say that I 
doubted the correctness of the received ruling. Three years 
afterwards, in the case of Madhusudan Manji v. Debigobinda 
Newgi (2), the Full Bench gave effect to views which, as I collect 
from the judgment of the late Chief Justice, were essentially 
the same as those expressed by me in the first-mentioned case. 
By that Full Bench decision I understand it to be now settled 
that, in the Mofussil at any rate, all persons (with certain excep- 
tions) who have not attained the age of eighteen years are under 
the disability of minority. 

Mr. Cowell, on the part of the plaintiff in this case, con- 
tended— i 

lst. That the operation of the Act does not extend to the 
area of the High Court’s ordinary civil jurisdiction. 

2nd. That a person whose father is alive and of full age (as 
was the case with the defendant) falls among the exceptions, 

To support the second of these two contentions the learned 
counsel relied upon the words of section 27. .These are: 
‘ Nothing in this Act shall authorize the appointment of a 
guardian of the person of any minor whose father is living and 
is not- a minor.” But it appears to me, in truth, that these 
words tell against his argument, and notin favor of it. It is 
manifest on the face of the Act that the disqualification of 
minority contemplated by the Legislature, was as much disabi- 
lity to care for, manage, and deal with property, both moveable 
and immoveable, together with the thereto incidental disability to 
contract debts, as the non-possession of the full liberty of personal 


(1) 3 W. R, 50. (2) 1 B, L. R., F. B., 49, 
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Courts of the Mofussil had no general function of this charac- 
ter, but the Supreme Court within, at least, the local limits of 
its original civil jurisdiction, had the power of the Court of 
Chancery over the persons and property of minors,—a power 
considerably larger in some respects than that conferred by the 
Act on the Civil Courts, It was therefore natural that the 
Legislature should be careful in this Act to abstain from inter- 
fering in any way with the Supreme Court, and accordingly 
in the interpretation clause of the Act we have, —“ The expres- 
sion ‘ Civil Court,’ as used in this Act, shall be held to mean 
the principal Court of original jurisdiction in the district, and 
shall not include the Supreme Court; and nothing contained in 
this Act shall be held to affect the powers of the Supreme Court 
over the person or property of any minor subject to ita jurisdic- 
tion.” Thus, unquestionably, the operation of the Act in 
creating a special jurisdiction in the Civil Court, and inregulating 
the exercise of it, was confined to the principal District Courts 
of the Mofussil ; and no doubt, also, it must, on a survey of the 
Act, be admitted that to create and regulate such a jurisdiction 
was the proximate object to which the Act was directed. If 
therefore I take this to be the full extent of the “ purposes of 
the Act” as in the 26th section intended, I must consider that 
the title and the preamble of the Act are couched in unnecessa- 
rily large terms, and must hold that while eighteen years is, 
according to the Full Bench decision to which I have referred, 
made the limit of minority in all cases when the person and the 
property of the minor are subject to the jurisdiction of the 
Mofussil Courts, still, when these are subject to the jurisdiction 
of the High Court, that limit remains at the old point of fifteen 
years. But the inconvenience which would follow on this latter 
construction would be exceedingly great. For instance, the 
case may be supposed of a young Hindu gentleman residing .in 
Calcutta, and possessed of a large fortune in Government paper. 
Upon completing his fifteenth year, such a person, being by the 
assumption beyond the operation of Act XL of 1858, would be 
of age, and emancipated from this particular protective jurisdic- 
tion of the High Court. Let us suppose further that one of his 
first acts as a major is to buy a piece of land at Bhowanipore 
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and to build a house on it, and that he then goes and resides 
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there. Ipso facto, he comes within the scope of Act XL of Jsponats 


1858, and is reduced to the state of minority again. And diffi- 
culties of the most absurd kind with regard to his liability on 
contracts already made by him would immediately start up. 
The Mofussil Civil Courts obviously could not evade these by 
acting on any principle of comity, such as is followed in like 
cases by the Courts of countries which have different limits to 
minority. With the two possible constructions in view, ought I 
to attribute to the Legislature the intention that effect should be 
given to that one of them which introduces us to so much unne- 
cessary confusion and mischief as this? It must be remembered 
that I am not concerned here with a matter arising out of the 
conflict of laws of two independent countries, but I have simply 
to satisfy myself what is the law which one Legislature intended 
to prevail under two different sets of circumstances ; and I have 
on a former occasion pointed out the distinction between the two 
situations. On the whole, then, I think that I ought not to 
attribute to the Legislature the intention to set up for the same 
persons two standards of majority, one to prevail in the Mofus- 
sil and the other in Calcutta, which would be the result of 
limiting the purposes of the Act to the particular purpose of 
enlarging the jurisdiction of the principal District Courts exclu- 
sive of the Supreme Court. In Monsoor Ali v. Ramdoyal (1), I 
proposed to treat these words as equivalent to “ relative to all 
that forms the subject of this Act.” -In Madhusudan Manji v. 
Debigobinda Newgi (2), Mr. Justice E. Jackson stated that he 
could not read this law as having any other effect than altering 
the general law of minority, and in fixing one law for all minors 
not taken under the charge of the Court of Wards, and not 
European British subjects,—viz., eighteen years of age.” The 
judgment of the Full Bench in that case, delivered by the late 
- Chief Justice, went fully to the length of Mr. Justice Jackson’s 
opinion; and J am told that on a late occasion Mr. Justice 
Markby, when sitting on the original side and dealing with a 

matter of procedure, assumed that the 26th section of the Act 
was, under the authority of the Full Bench decision, operative 
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within the original jurisdiction. It thus appears to me that I 
am justified in coming to the conclusion that, with the purpose 
of making better provision for the care of the persons and pro- 
perty of minors in the Presidency of Bengal, the Legislature by 
the 26th section of this Act enacted that eighteen years should be 
the limit of minority, without any condition as to place within 
the Presidency. Clearly this construction of the section does 
“not affect the powers of the High Court over the person or 
property of any minor subject to its jurisdiction:” it only 
lengthens the period of time in each case during which those 
powers can be exerted. Also, I may repeat the remark made 
by the late Chief Justice in the Full Bench case to which I 
have referred, that, for minors taken under the charge of the 
Court of Wards, minority continues to the same limit of eighteen 
years, so that under the view which I have taken of the Act, a 
minimum amount of inequality is left in existence. 

I am therefore of opinion that the defendant, at the time when 
he entered into the contract upon which he is sued, was labour- 
ing under the disability of minority. He has done nothing 
sinve that time to ratify that contract, and consequently this 
suit must be dismissed with costs on scale No. 2. 


Suit dismissed. 
Attorney for the plaintiff: Mr. Owen. 


_ Attorneys for the defendant: Messrs. Gillanders and Chunder. 
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Before Mr. Justice Macpherson and Mr. Justice Mookerjee. 
FAKIR OHAND (Dergenpanr) v. THAKUR SING (Prarxtirr).* 
Declaratory Decree, Suit for—Act VIII of 1859, s. 15— Cause of Action. 
A gait will lie to set aside a registered deed on the more allegation that it isa 
forgery. 


* Special Appeal, No. 2218 of 1870, from a decreas of the Judge of Shahabad, 
dated the 17th August 1870, affirming the decree of the Ist Subordinate Judge of 
that district, dated the 4th May 1870, 
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THIS was a suit toset aside a mortgage bond, purporting to 1871 
have been executed by the plaintiff in favor of the defendant, Faxe Caanp 
on the ground that it was a forgery, and that the registration Tasxun Sina. 
thereof had been obtained by false personation. 

The defence was that the deed was genuine, and that the 
plaintiff himself had got it registered. 

The Subordinate Judge held that the plaintiff had failed to 
make out a primd facie case, yet, asthe defendant had failed to 
prove the execution and due registration of the bond, he passed 
a deoree in favor of the plaintiff. 

On appeal, the Judge found from the evidence of the plaintiff 
that there was no monetary transaction between the plaintiff 
and the defendant, that the circumstances under which the 
amount was alleged to have been borrowed were disproved by 
the evidence, and that the defendant could not show the entry 
of the transaction in his own khatta books, and held ‘that the 
plaintiff had made out a primd facie case to call upon the 
defendant to prove his case, and that the defendant had failed 
to prove the execution and registration of the bond. He accord- 
ingly confirmed the decree of the lower Court. 

The defendant appealed to the High Court. . 

Mr. Ghose (with him Baboo Debendra Narayan Bose) for the 
appellant.—The plaint does not disclose any cause of action. 
[Maornerson, J.—You did not raise this objection before the 
lower Appellate Court, so you cannot raise it here.] An 
Appellate Court is competent at any stage to allow objections 
to be taken to an apparent defect in the plaint— Colvin Cowie 
v. Elias (1). Where a ground of appeal goes to the root of the 
case,—viz., that the plaintiff had no cause of action,—it may be 
taken for the first time in special appeal:—per Paul, J., in 
Sheikh Jan Ali v. Khonhar Abdur Kuhma (2). In this case the 
plaintiff neither alleges nor proves any injury. The suit 
will not therefore ie. [ MACPHERSON, J.—Has not the defend- 
ant thrown a cloud over the plaintiff’s title?] The defendant 
as yet has done nothing to injure the plaintiff’s title. The suit 
is premature. In Sheo Lal Chowdhur v. Chunder Benode 
Oopadhya (3), this Court held that, though the defendant had put 


(1) 3 B. L, B, A. C., 213. (2) 6 B., L. R., 154. (8) 9 W. B., 586. 
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forward certain pottas in a butwara proceeding, the plaintiff was 
Faxe Cuaxp not entitled to bring a suit to have it declared that those docu- 


ulla (1). 
(1) Before Mr, Justice Bayley and Sir C, P. 
Hobhouse, Bart, 

The 6th December 1869, 


UDAI CHANDRA MANDAL AND OTHERS 
(PLAINTIFFS) v AHMEDULLA AND 
OTHERS (DEFENDANTS).* 


See Udai Chandra Mandal v. Ahmed- 
A suit will not le for a declaration that certain 


not seem to us necessaty to determine, 
because from the mode in which the plain- 
tiff has laid his suits, we think that they 
do not either disclose a sufficient cause 
of action or a sufficiently distinct right 
to entitle, or indeed to enable the Courts 
to make any declaration in favour of the 


Baboos Akhil Chandra Sein and Girish Pisintiff. The plaintiff simply claims a 


Chandra Ghose for the appellants. 


Baboo Bhawani Charan Dutt for the 
respondents. 


Tum facts are fully stated in the 
jadgment of the Court which was deli- 
vered by 


Hornouse, J.~—These were suits to 
have the plaintiffs right of possession 
declared in certain lands, and to set aside 
certain alleged frandulent talooki pottas 
which it was averred by the plaintiff stood 
as obstacles to his aftaining to his right. 

The plaintiff’s statement was that the 
lands in question were originally khas 
lands of Government ; that Government 
had sold their rights to Ahmedulla, 
defendant No, 2, and that the said defend- 
ant had created a certain talooki potta 
in favor of defendant No. 1, Abul Reza,a 
potta namely which the plaintiff averred 
was that obstacle to his right which he 
wished to remove. 

The lower Courts have, in substance, 
found that the plaintiff has a right of 
occupancy of some kind or other, they do 
not say what; but in substance they hold 
that notwithstanding that rightof occu- 
pancy, the defendant Ahmedulla was not 
prevented by the-agreament under which 
he bought the land from Government from 
executing jthe talooki pottas to which 
the plaintiff objected. Whether this last 
finding is a correct finding or not, it does 


right of occupancy of gome kind. Until 
therefore, that occupancy was disturbed by 
some act on the part of the defendants, 
there would necessarily be no cause of 


- action. Now in this case there is nothing 


on the record to show that the right of 
occupancy in question was disturbed by 
any act on the part of the defendants. 
These defendants possibly did as between 
themselves come to some agreement by 
which one was to be a talookdar holding 
under the other ; nnd it seems also that 
one of the defendants did sue the other 
for arrears of rent and got a decree. But 
the decree was never executed, much less 
did the defendants or either of them under 
color or by virtue of that decree attempt 
after it to ‘disturb the plaintiff's occu- 
pancy. It is possible that it may have been 
the intention of the defendants so to act 
hereafter, but as a matter of fact they did 
not do so, and the plaintiff therefore had 
no cause of action so far as they were 
concerned. This fact alone would be 
fatal to the plaintifs cause, but when 
wacome to look into the nature of the 
plaintiff’s statements, and to the nature 
of the declaration which he demanded of 
the Court, we find it impossible to say 
what exactly that right was, which the 
plaintiff called npon the Courts to declare, 
In one part of his plaint, he seems to de- 
mand a right of occupancy without pay- 
ing any rents at all. In another part, 
he seems to demand a right of occupancy 
after settlemont of rent, which he seems 


é 


* Special Appeals, Nos, 1864 to 1869, ‘and analogous cases from tha decrees of the 
Subordinate Judge of Chittagong, dated the 21st June 1869, reversing the decreea of the 
Moonsiff of that district, dated the 15th July 1868. 


VOL. VIL] HIGH COURT. 617 

pottas put forth by the defendants in an enhancement suit, are 1871 

spurious— Omar Salima Bibi v. Lakhi Prya Debi (1). PAR CAED 
i THAKUR BING. 


Mr. Allan, Mr. Twidale, and Baboo Nilmadhab Sen for the 
1espondent were not called upon. 


to say that the defendant Ahmedulla, 
was bound to make with him, and nowhere 
does he distinctly declare the exact 
nature of the occupancy which he sued 
to have declared. Looking, therefore, 
whether to the absence of any cause of 
action on the part of the plaintiff, or to 
the distinctness of that right which he 
sought to have declared, we have no, sort 
of doubt that the plaintiff did not put 
himself in that position that the Courts 
could have come to any decree in his 
favour. 

In this view of the case, we think that 
the decisions of the Courts below were 
substantially right, and that each and all 
of these appeals must be dismissed, ap- 
penals Nos. 1814-15-16 with costs, and ap- 
peals Nos. 2072-78-75 without costa, no 
one appearing on the other side in these 
last three cases. 


(1) Before Mr. Justice Kemp and Mr. 
Justice E. Jackson. j 


The 11th June 1868. 


OMAR SALIMA BIBI AND ANOTHER (TWO 
OF THE DEFENDANTS) v. LAKH] PRYA 
DEBI (PLAnTIFF).* 


Mr. C. Gregory and Baboo Krishna 
Sakha Mookerjee for the appellants. 


Baboos Srinath Das and Ashutash 
Chatterjee for the respondents. 


Tum facts are fully stated in the judg- 
ment of the Court which was delivered by 


Kemp, J.—These are three special 
appeals, and it is admitted that one deel- 
sion governs the three appeals, 


The suits were to obtain a declaratory 
decree that certain pottas put forth by 
the defendants were forged and calculat- 
ed to injure the future interests of the 
minor whom the plaintiff as guardian 
represents in these suits. 

. It is admitted that the plaintiff’s estate 
is a farming lease, and that the term of 
that lease has yet nine years to ran. In 
the suits which the plaintiffs lessor 
brought to enhance the rent of the 
defendant's tenure, the defendants plead- 
ed an istemrari mokurrari holding, 
and filed their pottas to support their 
claim to protection from enhancement. 
It is said that the plaintiffs lessor, in 
collusion with the defendants, admitted 
the pottas and allowed his suits for en- 
hancement to be compromised. 

Both the lower Courts have pronounced 
the pottas to be spurious. 

In special appeal, it is contended that 
the plaintiffs suit is premature, and that 
it will not lie under the provisions of 
section 15, Act VILI of 1859. 

We think this contention is good, 
The plaintiff is not injured in her rights, 
nor is the minor injured by. these pottas 
being put forward by the defendants, 
The plaintiff, as guardian of the minor, 
or the miinor, if he is of age when the 
lease terminates, will be at liberty to sue 
the defendants for enhancement, and in 
a suit of thas description, the whole 
question,—viz., the right to enhance and 
the bona fides of the pottas can be tried. 

We reverse the decision of the lower. 
Appellate Court, and decree this appeal 
with coats and interest, 


.* Special Appeal, No. 8022 of 1867, from a decree of the Judge of Rungpore, dated 
the 12th August 1867, affirming a decree of the Principal Sudder Ameen of that district, 


dated the 15th April 1867. 


618 


1871 


FAxIR CHAND 
r 


THAKUR Siva. 


BENGAL LAW REPORTS. [VOL. VIL. 


MACPHERSON, J.—The only ground of special appeal which 
it ig necessary for me to notice, because I think that it is the 
only one in which there is any substance, is the first, namely, 
that the plaint merely asks for a declaratory decree, and there- 
fore discloses no legal cause of action. 

The suit is brought to obtain a declaration that a certain 
mortgage-bond dated 24th March 1869, which has in fact been 
registered, and is falsely alleged to have been registered by the 
plaintiff, is invalid, as being a forgery, the registration of which 
was obtained by a false personation of the plaintiff. 

The defendant, while contending that the suit would not le 
as being merely for a declaratory decree, pleaded that the bond 
was genuine and was really executed by the plaintiff, and that 
the plaintiff himself got it registered. 

The lower Appellate Court has found the facts for the plain- 
tiff; that is to say, has found that the bond is a forgery, and 
that the plaintiff never executed it and never got it registered. 

Mr. Ghose for the defendant contends that, inasmuch as 
no special injury to the plaintiff by reason of the existence 
of this bond is alleged in the plaint or found by the lower 
Appellate Court, and inasmuch as it is neither alleged nor 
proved that the defendant has ever taken any action against 
the plaintiff upon this bond, the suit is bad as being simply for 
a declaratory decree; and he has cited a variety of cases in 
support of that contention. 

I admit that most of these cases do support his view toa 
certain extent. Nevertheless, in my opinion, the general result 
to be drawn from them is no more than this, that a declaratory, 
suit will not lie, if the document which the suit seeks to set 
aside does not necessarily affect the plaintiffs enjoyment of his 
property or does not raise any substantial cloud upon his title 
which he is obliged to dispel by suit. In the present case, 
however, it is clear that the facts found by the lower Appellate 
Court necessarily show that a very serious cloud is cast upon 
the plaintiffs title by the deed which he now seeks to set aside. 
The existence of a mortgage-deed purporting to have been 
registered by the plaintiff himself, is a distinct cloud upon his 
title to the land affected by that deed; and without any special 


* 
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evidence to prove the damage, it cannot be doubted thatthe 1871 
existence of such a document necessarily diminishes the value, Parie Cuawp 
to the plaintiff, of the property which is apparently covered by THAKUR SING. 
the mortgage deed. I think, therefore, that in this particular 
instance, the suit is not one of those inofficious, needless suits, 
which will not lie, but that it is a suit in which the plaintiff is 
found to have sustained and to be sustaining very substantial 
injury from the act of the defendant which is somite of. 
I think, therefore, that the suit will lie, 
It is very difficult in these questions arising under section 15 
of Act VIII of 1859, to lay down any general rule applicable 
to all cases. It appears to me that each case must be judged of 
by its own particular circumstances and on its own merits. 
The decision which I now give, however, does not conflict in 
any degree with the general principles of most of the cases 
which have been quoted by Mr. Ghose. And certainly, 
they do not conflict with the judgment, upon which he 
relied much, of Mr. Justice Bayley and Mr. Justice Paul, 
Sheth Jan Ali v. Khonkar Abdur Kuhma (1). I find there that 
Mr. Justice Paul distinctly expresses his opinion that such a 
suit as the present suit is, will lie, if the deed, which is sought 
to be set aside, manifestly and unquestionably does throw a 
cloud over the title of the plaintiff. 
Under all the circumstances of this case, I think the suit is 
a substantial suit seeking substantial relief, and not merely a 
declaratory suit, because the effect of the declaration will be to 
relieve the property of that which is a great injury to it, and 
diminishes its value. 
I think, therefore, that tho appeal ought to be dismissed, and 
the judgment of the lower Appellate Court ought to be affirmed 
with costs. ` 
MOOKERJEE, J.—I entirely concur. I think the plaintiff in 
this case had a good cause of action, and that it was necessary 
for him to bring this suit. A very serious cloud was cast on his 
title, and he had every right to sue to dispel that cloud. Suppose 


(1) 6B. L R., 164, 
80 ° 
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1871. the plaintiff wanted to raise a large sum of money on this property 
Faxr Cnawd —say equal to three-fourths of its market value, and for that 
Taaxun Sine. purpose had applied to a mahajan or any other man of business, 

it is most probable that the lender would institute inquiries in the 
Registry office. On that inquiry, it would be found thata large 
sum of money had already been advanced to the borrower by 
the defendant on the security of this property, and finding that, 
the lender would probably decline to advance the amount asked 
for, Would it be said that the plaintiff even then had suffered 
no injury, because the defendant had not taken any action on 
the bond? The defendant had published his mortgage by caus- 
ing it to be registered; it is a notice to the world that the value 
of the property has’ diminished by the amount advanced by 
him, and intending purchasers and lenders would not advance 
such sums of money in respect of this property as they would 
have otherwise done. The.plaintiff therefore had good reasons 
to come into Court and ask for a declaration that the deed of 
mortgage purporting to have been registered by him in favor of 
the defendant be declared a false and invalid document. The 
mere fact of the defendant not having yet taken any action on 
the bond is of no consequence, for as long as the deed remains 
unchallenged, the value of plaintiff's property is deteriorated and 
there is a heavy cloud upon the plaintiffs title to it. It cannot 
be well argued that the ‘plaintiff must wait till he is actually 
injured,—namely till he has occasion to deal with this property: 
and till parties actually decline to advance money to him on the 
ground of this mortgage. But why should the plaintiff walt 
till that time? He sees that a deed which he has not executed 
had been registered in a public office as a deed executed by him. 
It is certainly a cloud on his title, and tends to depreciate the 
value of his property. The plaintiff is in my opinion quite right 
in bringing this action to remove that cloud and thereby to 
restore the property to its full value. 
Appeal dismissed, 
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Before Mr. Justice Bayley and Mr. Justice Mitter. 


TAYUBUNNISSA BIBI any orners (Dergexpants) v. KOWAR 
SHAM KISHORE ROY (Praintirr).* 
Evidence—Copy of Copy-—Presumption of Law—Judgment of Lower Court 
Hindu Law-— Alienation by Shebait—Necessity. 

An anthenticated copy of an authenticated copy of a deed is admissible as 
Secondary evidence; but proof of the execution of the deed itself must be given 
before the copy can be admitted. 

An Appellate Court ought not to interfere with the judgment of the lower Court 
nntil it is perfectly satisfied that the conclusion arrived at by the Court below is erro- 
neous. It is a presumption of law that the judgment appealed against is right until 
the'contrary is shown, and, when there is a doubt about it, the benefit of that doubt 
should be given by the Appellate Court to the respondent, 

Under the Hindu law a permanent alienation by a shebait of endowed property, 
such as the creation of a putni, is not absolutely null and void. A permanent 
alienation by a shebait of endowed property under special circumstances of necessity 
is valid. Want of funds for repairing the temple and restoring the image of the 
idol, is a necessity sufficient under the Hindu law to warrant such an alienation, 


THe plaintiff in this case was a purchaser at a sale for 
arrears of Government revenue of an estate. He purchased 
it in the name of one Krishna Charan Roy. The estate 
belonged to an idol, Daya Mayi Thacorani, and was under 
the management of Chandra Nath Surma, the shebait of the 
idol. Before the Government revenue fell into arrears, Chandra 
Nath Surma had created a putni of a portion of the estate 
in favor of the defendants, which had been registered in the 
Collectorate under the provisions of Act XI of 1859, for the 
registration of under-tenures, The plaintiff stated that the 
estate before it fell into arrears was debutter, and so the putni 
of a portion of it which was created by Chandra Nath the 
shebait was invalid. The plaintiff therefore sued to have the 
putni set aside, and to recover khas possession from the defend- 
ants. The defence was that the plaintiff was not competent to 
sue to set aside the putni and to have its registration in the 
Collectorate annulled, and that the creation of the putni by 
Chandra Nath as shebait was perfectly good, as it had been 


* Special Appeal, No. 2191 of 1870, from a decree of the Officiating Judge of 
Rungpore, dated the 15th July 1870, reversing a decree of the Officiating Subordi- 
nate Judge of that district, dated the 14th April 1869. 
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1871 made on account of great necessity, for the image of the idol 
Tarusvsnissa had been broken and its temple had become unfit for use. 


B 
r The Moonsiff fixed (among others) the following issues : 


Kanoer Rot “ Had the grantor of the putni power to grant it, and was 
there any reasonable ground for creating such a tenure? 

“ Has the registration been properly and justly effected ?” 

The Moonsiff held that the evidence showed that the property 
was merely a“ nominal” debutter, and as such it must have all the 
characteristics of ordinary property. Ou this finding he further 
held that “there was nothing to prevent the alienation of a 
property which was nominally assigned for service of a deity.” 
` In support of this position the Moonsiff referred to the following 
cases :—Mahiab Chand v. Mirdad Ali (1), Juddonundun Burral 
vV. Kalee Coomar Ghose (2), Narain Persad Mytee v, Roodur` 
Narain Mungle (3); he declared the putni to be valid, and held 
that as it had been duly registered under Act XI of 1859, before 
the plaintiff's purchase of the parent estate at a sale for arrears 
of Government revenue, and also as the plaintiff had failed to 
make out any of the grounds on which an auction-purchaser at 
a sale for arrears of Government revenue is competent to sue 
to set aside an under-tenure, created by the defaulting proprietor 
and registered before the sale under the provisions of Act XI 
of 1859, the plaintiff was not entitled to have this putni set 
aside. He dismissed the plaintiff’s suit. 

Against this decision the plaintiff appealed to the District 
Judge. The Judge held that the property was debutter, and 
that the defendant had not shown any strong necessity which 
would justify the creation of the putni by the shebait. 

On this question the Judge observed,— 

“From the summing up of the evidence in favor of and againat its 
“being a debutter in the Subordinate Judge's decision, there seem to be 
“ about as good grounds for the one view as the other. 

“There is some evidence that Chandra Nath spent some at least of - 
“the proceeds on his own private account, but the items in the receipts 
“may have been on account of the idol, while the evidence that the 
“ proceeds were spent in opium, gunja, and such things is the vaguest 


.. CL) 5 Sel. Rep., 268. (3) 3 Hay’s Reports, 490. 
(2) 8. D. A., 1852, 331. N 
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‘t possible ; and, as I understand it, a shebait is allowed a portion of the 1871 
“ proceeds for his own support. Chandra Nath himself was examined sa ala 
“in Court, and he declared the property to be a debutter, of which he v, i 
& was shebait, and that the money obtained by the putni was spent for m ey 
“the benefit of the trust, There is no doubt that the property through- 
“ ont is called a debutter, and that mutation of names took place in the 
“ Collectorate on that assumption. ‘The deed of endowment is not forth- 
“ coming, but there is no doubt that Chandra Nath took it back from 
“the Collectorate, leaving a copy in its place. Chandra Nath says he 
“ does not know where the original deed is, and under these circum- 
“stances I am of opinion that the certified copy of the copy filed by 
“ Chandra Nath may fairly be accepted. But where the evidence on 
“either side is nearly balanced, the point can be best decided by con- 
“sidering on whom was the onus of proof. Now the plaintiff has 
“raised a strong primd facie case in favor of the property being a 
“ debutter ; and I am of opinion that it is for the defendants to rebut that 
“case by showing either that it is not debutter, or that it is merely 
“ nominally a debutter. If the onus of proving this be thrown on defend- 
“ants, I think we have good ground for saying that they have not 
“proved it in any satisfactory manner, and that on the record the pro- 
“ perty must be held to be debutter. 
“We come then to the last point, whether the shebait could let the 
“ property in putni ? 
“A very late Privy Council decision, Moharanee Shibessurree 
“ Debee v. Mothoranath Acharjee, has been shown me, but only in 
“ Bengali, which appears to hold that a shebait cannot, under any eir- 
“cumstances, let out debutter property in putni. But the High Court 
“have held the position of a shebait to be analogous to that of a Hindu 
“widow, and that he can let the property in putni, provided he can 
“ prove that such a course was the best in the interest of the idol. The 
“case of Prosunno Moyee Dossee v. Koonjo Beharee Chowdhry (1), 
“ however, says that a sole shebait is in the position of trustee for the 
“founder, and cannot create permanent incumbrances to the injury of 
“the endowed property. However that point may finally be settled, 
“allowing, for the sake of argument, that a shebait may create a putni in 
“case of necessity and in the interest of the idol, I cannot allow that 
“the case set up by the defendants is enough to prove any such neces- 
“sity in the present instance. J am of opinion that a very strong case 
“ would have to be made out before such a putni could stand against an 


(1) W. R., 1864, 157. 
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ane 


1871 BT 3 and the case here made out is at best a very doubt- 
TavOBUNNISEA “ful one.” 
IBI . a » . 
v. ` The Judge accordingly passed a deoree in favor of the plaintiff. 


Kowar SHAM 


Kiszors Koy. From this judgment the defendants appealed to the High Court. 
Baboos Sri Nath Das and Nalit Chandra Sein for the appellants. 
Baboo Debendra Narayan Bose for the respondent. 


Baboo Sri Nath Das contended that the onus of proving 
the property to have been a real debutter was on the plaintiff, 
and the Judge below had wrongly dealt with the plaintifi’s 
evidence in holding that he had made out a prima facie case 
of the property being debutter. He urged that the Judge was 
in the first place wrong in accepting as evidence the copy of a 
’ or deed creating the debutter, 
and that even if this copy were to be treated as secondary 
evidence, there was nothing on the record showing that a 
proper reason had been assigned for accepting secondary 
evidence of the contents of this alleged deed of endowment, the 
mere allegation of the loss of the original being insufficient; nor 
was there anything to show that a deed of this nature had really 


copy of the “ somarpun puttro,’ 


been executed, and that as in the Judge’s own estimate the 
evidence “ was nearly balanced,” he ought to have dismissed the 
plaintiff's suit. 

In the next place he contended that assuming the property 
to have been a valid debutter, the facts found on the evidence 
by the Judge below were sufficient under the Hindu law to 
justify the creation of this putni. He said that the Judge 
had found that the image of the idol itself was broken, and ite 
temple unfit for use, and that the money received as the bonus 
of the putni had really- been spent to repair these damages. 
He contended that a stronger case of necessity could not be 
imagined, for the very object of the endowment was on the 
point of being defeated. He therefore contended that the find- 
ing by the Judge of the property being debutter was: illegal, 
and that even if it were so, he had shown that there was suffi- 
cient necessity shown to juétify the. prengut alienation by the 
shebait. 
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- Baboo Debendra Narayan Bose, for the respondent, contended _1871 
that as there was evidence, which the Judge believed, of the = 
loss of the original somarpun puttro, he was justified in accept- eee tae 
ing secondary evidence of its contents and acting upon it, KisHoze Roy. 
and the finding of the Judge as to the debutter character 

of the property being a decision on a question of fact, it was 

not competent for this Court to interfere with it in special 

appeal, particularly as there was some evidence upon wlrich it 

was competent for a judge of facts to base a finding. He next 

contended that the defendant had not made out such a case of 

necessity as would warrant the shebait in creating this putni. 

Admitting that there was an absolute necessity to repair the 

image of the idol itself and ita temple, still, he urged, that 

before the defendants could derive any benefit from this necessity, 

it was for them to show that there was no other mode of raising 

money open to the shebait than resorting to the extreme measure 

of creating this permanent alienation of a putni. 


The appellants were not called upon to reply. 
The judgment of the Court was delivered by 


Mirrsr, J.—The plaintiff in this case is the purchaser of an 
estate paying revenue to Government ata sale held under the. 
provisions of Act XI of 1859, and he brought this suit for the 
_ purpose of setting aside a putni tenure created by one Chandra 
Nath Surma in favor of the defendants, and specially registered 
"in the Collector’s book prior to the purchase of the plaintiff 
under the provisions of section 39 of that Act. The plaint alleges 
that the property in question belonged in fact to the idol Daya- 
mayi Debi; that Chandra Nath was simply the manager of 
` the endowed property; that no permanent alienation like the 
creation of the putni which was alleged to have been made by: 
Chandra Nath, was legally binding against the idol, who was in 
fact the real defaulter; and that the plaintiff was therefore entitled 
to recover khas possession of the property, treating the putni in 
question as a nullity, upon the ground that it was created by a 
person without any right or title whatever. 
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The case set up by the defendants was that the property was 
not debutter; that Chandra Nath was the real owner of that 
property; and that even if Chandra Nath were the manager of 
the idol Dayamayi Debi, the putni was created for such paur- 
poses as would justify such alienation under the Hindu law, 
which is the law according to which disputes relating to the 
debutter property are to be determined. 

Thè Court of first instance came to the conclusion i the 
putni was a valid putni; that the debutter was a “ nominal” one 
(using the English word “ nominal” in the middle of its deci- 
sion, which was written in Bengali); and that the person who 
really had the beneficial enjoyment of it was not the idol Daya- 
mayi Debi, but Chandra Nath, the lessor of the defendants. 

On appeal, the Judge, after accepting the copy of a copy of 
an alleged urpunamah, by which the debutter was said to have 
been created, came to the conclusion that the evidence on both 
sides was nearly balanced; that under those circumstances the 
burden of proof ought to be shifted on the defendants; that if 
the burden of proof were thus shifted, no sufficient case is made 
out by him to rebut the prima facie evidence given by the 
plaintiff; and the Judge therefore found that the property 
was a bond fide debutter property, of which Chandra Nath, 
the lessor of the defendants, was simply the manager. The 
Judge has further found that, according to a decision of the 
Privy Council, Mohkaranee Shibessurree Debee v, Mothoronath 
Acharjee, he had every reason to hold that the creation 
of a putni by a shebait was altogether null and void, even 
though it might have been made under circumstances of neces- _ 
sity. The Judge then goes on to say that, even if such an 
alienation would be justified by a special case of necessity, the 
case of necessity set up by the defendants was not sufficient. 

Under the above state of facts, the simple questions which 
we have to determine in this special appeal are— 

Firstly. Whether the finding on the question of debutter 
has been arrived at by the Judge on legal evidence, and in a 
legal manner ? 

Secondly. Whether, assuming the property to be a bond fide 
debutter property, a putni created by a shebait would be 
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absolutely null and void in law, even though made under cir- 1871 
cumstances of special necessity? - sass 
Thirdly. Whether the case of necessity set up, and, as the nee ree 
Judge afterwards says, made out by the defendants in this case, Kisnons Roy. 
is sufficient under the Hindu law to justify the alienation ? 
We think the learned Judge in the Court below has commit- 
ted errors in law on all these points. 
With reference to the first point, the Judge admits that the 
evidence was equally balanced, and it is clear from his judgment 
that he would not have thought the evidence adduced by the 
plaintiff was sufficient to shift the burden of proof on the 
defendants, if he had not accepted the copy of the copy of the 
urpunamah above referred to. We do not mean to say that the 
Judge was wrong in admitting that document in evidence in the 
first instance, It was offered in the Court below, and there is 
evidence on the record, viz., that of Chandra Nath, which has 
been held by the Judge to prove that there was an urpunamah, 
and that that urpunamah could not be found out or discovered 
by him on search. Under such circumstances the Judge was 
right in accepting secondary evidence, and as secondary evidence 
the authenticated copy of an authenticated copy is admissible 
under the rulings of the Judicial Committee of Her Majesty’s 
Privy Council(1). But we. are clearly of opinion that the Judge 
ought not to have acted upon that deed, when it is admitted that 
no evidence whatever was given to prove that a deed of that 
description containing the terms and provisions embodied in it, 
had been actually executed in favor of Chandra Nath by the 
former owner of the property. It being clear, therefore, that the 
Judge was wrong in acting upon this document, we think he 
should not have reversed the judgment of the first Court in the 
absence of the urpunamah ; for the duty of the Appellate Court, 
as laid down by the Privy Council, is not to interfere with the 
judgment of the first Court until it is perfectly satisfied in its 
own mind that the conclusion arrived at by the first Court is 


(1) See Unide Rajaha Bommarauze dhya Prasad Sing v. Umrao Sing, 6 B. L. 
-Bahadur v. Pemmasamy Venhatadry R., 509. 
Naidoo, 7 Moore’s L A., 128 ; and Ajoo- 
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erroneous. If there is any doubt in the case, the benefit of that 


ice le ae doubt ought to be given to the respondent and not to the 
IBI 


v, 
Kuwar SHAM 
KisHore Roy, 


appellant, for it must be presumed in law that the judgment of 
the lower Court is right until the contrary is shown. No doubt 
the Appellate Court may make further enquiries; but such 
enquiries ought to be made with discretion, and only in those 
cases in which the Appellate Court finds itself unable to do jus- 
tice to the parties on the evidence and materials as they stand 
upon the record. 

Assuming, however, that the finding on the question of 
debutter 1s correct, we cannot agree with the Judge in holding 
that it has been finally decided by the Privy Council that a 
permanent alienation, such as the creation of a putni made by the 
shebait of an endowed property, is absolutely null and void even 
though it be made under special circumstances of necessity. It 
is true that the idel must be treated in law as the owner of the 
property, and it is also true that the shebait must be looked upon 
in no other light than the shebait or trustee manager of that 
endowed property ; but under the Hindu law a shebait is com- 
petent to alienate a reasonable portion of the property, if such 
alienation is absolutely required by the necessities of the 
management. This point has been so ruled by this Court, and it 
is therefore unnecessary for us to dwell upon it any further. 
The case referred to by the Judge is not at all in point. In 
that case their Lordships in the Privy Council had simply to 
deal with the question whether a certain alienation had been 
actually made by a person who held the property in dispute 
simply in the capacity of a shebait, and in dealing with that 
question their Lordships observed, in the course of the discus- 
sion, that such an alienation would raise a presumption of breach 
of trust on the part of the manager, and their Lordships would 
not therefore presume that the manager in that particular case 
had actually executed the deed in question. But this decision 
actually shows that there may be cases in which the grant of a 
putni tenure by a shebait would be valid; for if such grants 
were absolutely null and void, it would not have been necessary 
for their Lordships in the Judicial Committee to consider whether 
the grant in that particular case had been actually made or not. 
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On the third and last point we observe that the case of neces- 1871 
sity set up by the defendants has not been rejected by the Judge T™7BUxn185a 
as untrue. The Judge believes the testimony of Chandra Nath, ie Sos 
and he expressly uses the words “made out” with reference to Kisuorz Ror. 
the defendants’ case, as we have already observed. Now, accept- 
ing the evidence of Chandra Nath as true, it appears that the 
putni in question was granted for the purpose of raising funds 
to repair the temple of the idol, and to restore its image, which 
had been destroyed by some accident after the performance of 
the not inexpensive ceremonies prescribed by the Hindu law in 
such cases. According to these circumstances it is quite clear 
that the very existence of the idol was at stake; and if the | 
destroyed image of the old idol had not been restored, and its 
temple, which was unfit for habitation, repaired, Chandra Nath 
could not have been in a position to fulfilthe trust. The power 
then of Chandra Nath to resort to an alienation of a portion of 
the endowed property in order to raise funds for such purposes, 
would necessarily follow under the Hindu Jaw which is appli- 
cable to such trust property, for Chandra Nath was not bound 
to provide for such expenses from his personal funds. It has 
been contended that the Judge did not accept the case of neces- 

-Bity set up by the defendants, but this objection has been suffi- 
ciently disposed of above. 

On the whole then we think, in concurrence with the opinion 
expressed on this point by the Court of first instance, that the 
plaintiff is not entitled to have the putni set aside as invalid, 
aud we accordingly reverse the decision of the Judge, and dis- 

miss the plaintiffs suit with costs of all Courts. 


Appeal allowed. 
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CHARLES SETON GUTHRIE AND OTHERS (DEFEND- 
ANTS) vo ABUL MAZAFFAR anp oruenrs (PLAIN- 
TIFFS). 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


Duress—Bill of Sale— Concurrent Judgments on Facts. 


Where the High Court affirmed the judgment of the Court below on the facts 
withont giving reasons for such affirmance, the judicial committee reviewed the 
facts, and reversed the decree. 

Where one seeks to set aside a deed on account of duress, and such duress does 
not amount to personal duress, but merely to pressure by threats as of injury to 
property, the plaintiff must offer to restore any benefit aceruing to him under the 
doed, 


THis was an appeal from a decision of the High Court (1) 
at Calcutta, of the 30th November 1863, affirming a judgment of 
the Judge of Sylhet, dated 19th September 1862. 

Kazi Nassirulla (whom the respondents represented) was the 
plaintiff, Mrs. Guthrie, widow of Mr. Inglis, being defendant. 
Both the plaintiff and defendant died during the litigation. 

The suit was brought to set aside, as having been executed 


under duress, a bill of sale, dated 11th October 1855, executed 


by the plaintiff in favor of Mr. Inglis, and to obtain possession 
of the lands therein comprised. It also sought to recover posses- 
sion of other land to which the bill of sale did not apply. 

The facts of the case are so fully set out in the judgment of 
the Lords of the Judicial Committee, that a detail of them here 
is unnecessary. 

The following is the judgment of the Court of first 
instance (2) :— 

“ After a prolonged and most careful harig of the papers in this 


* Present-Tou Riaut Hon’sre Sre Jaazs CoLvILE, BIR JOSEPH SANER Lord 
JUSTICE JAMES, AND BIR LAWRENOE PEEL. 


(1 )The Chief Justice Sir Barnes Peacock (2) Mr. M, Shawe. 
and Mr, Justice Pundit. 
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“case, and attentively listening to the arguments of the pleaders on 
“both sides, I have not the least doubt but that the kabala in question 
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“ was extorted from the plaintiff by violence and threats by the depend- Gyran 


“ants of the late Mr. Inglis (the defendant's husband). The kabala 
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“said to have been voluntarily executed by the plaintiff in Mr. Inglis’s Macavran 


“ favor, is dated the 26th of Aswin 1262 (18th October 1855), and it 

“appears that the plaintiff on the 29th idem (16th October), that is, 
“within three days from the date of the occurrence, came forward and 
“complained to the Magistrate that his property- consisting of his 
“office seal and registry books (the plaintiff then being a Mofussil 
“ kazi), and his private property, &c., were plundered by Mr. Inglis’s 
“people at Pharrar Panji; and that, ‘under pretence of regaining his 
“property, he was taken to Chattuck, where he was attacked and 
“forced by Mr. Inglis’s people to signa kabala, which he was unwill- 
-. “ing to do. The Magistrate dismissed the case, and fined him 200 
“rupees for instituting a false complaint, but his order was reversed 
‘on appeal, and the fine remitted, the plaintiff's statements being 
“in a manner proved. It also appears that, when the kabala was 
“produced to be registered, the plaintiff objected to the Registrar 
“of Deeds, and- denied having appointed a mooktear for that purpose, 
. “urging the above reasons. The fact of the plaintiff's seal of office 
. “and registry books having been plundered, was officially reported. 
“Had the kabala been really executed by the plaintiff, with his 
“own free-will and cofsent on receipt of the value of the lands, 
“it is not at all probable that the plaintiff would have ventured to 
“prefer such grave charges as plunder and extortion by force and 
“violence, against so powerful, opulent, and influential a person as Mr. 
“Inglis; moreover, why was the kabala executed at Chattuck, and 
“not at the plaintifi’s residence in Sylhet? From all the circumstances 
“of the case and the evidence adduced, I fully believe the plaintiffs 
“statement to be correct, viz, that Mr. Inglis being annoyed at the 
a plaintiffs having given an izara of the talooks mentioned in the 
“Kabala to Mr. Sweetland, the late agent of Messrs, Moran and 
“Co, caused the plaintiff to be treated as described, and forced him 
“to affix his signature to the kabala,. transferring the identical talooks 
“ which the plaintiff had previously farmed to Mr. Sweetland, It is usual 
“when a transfer is voluntary, for the vendor's title-deeds to be handed 
“over to the purchaser, but such is not the case in this instance, and, 
“notwithstanding, it is inserted in the kabala that the plaintiff's 
“documents had been given over. The defendant has not been able 
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“to produce them, but they were filed in the case by the plaintiff; and 
“had those documents been fraudulently retained by the plaintiff, it is 
“strange that Mr. Iuglis should have remained silent, and not taken 
“proper measures to obtain such important documents in which he 
“ wns interested. ‘ ) 

‘* The talooks said to have been sold, have been shown by the witnesses 
“to be worth some 15 or 16,000 rupees, and it appears most strange 
“and improbable that the plaintiff should have sold them for Rs. 4,000 
“ only, or for about one quarter of their value. Some of the witnesses 
“to the kabala, viz., Kumuruddin and others, as well as other wit- 
“nesses adduced by the plaintiff in this and the Fowzdari case, have 
“clearly deposed that the plaintiff was threatened by Mr. Inglis’s people, 
“ond forced to sign the kabale. Some of tho wituesses to the 
“kabala are evidently dependants of Mr. Iuglis, and not likely to 
& depose to anything against his (Mr. Inglis} interests, and support his 
“ pleas in respect to the kabala having been voluntarily executed by 
“the plaintiff on receipt of the value ; but for the above reasons, I can 
“place no reliance on their depositions. The plaintiff stated in the 
“ Fowzdari Court (and that statement is much relied on by the defend- 
“ant) that, owing to the violence and threats used to him, he became 
senseless and signed the kabala ; and after he went to his boat, four 
‘bags of money were thrown into it, and which he was unwilling to 
“receive, &o. ; bat this statement alone does not suffice to prove that 
“the plaintiff voluntarily sold property worth some 16,000 rupees for 
“Ra. 4,000 only, and signed the kabala of his own free-will and accord ; 
“ and had any money really been so paid to the plaintiff, the defendant 
“ could bave recovered the same by taking the proper measures for that 
“ purpose, but the purchase cannot stand good on that ground alone; and 
‘moreover it appears that the plaintiff had no right whatsoever to sell 
“ the talooks in dispute to Mr. Inglis, as the plaintifflad previously farmed 
« them out to Mr, Sweetland, as has been proved by the izara patta, &c.; 
“and it appears that the plaintiff’s son, Abul Mazaffur, and daughter, 
“« Amirunuissa, have filed a petition, stating that talooks, Nos. 1 and 8 
“in dispute, were transferred by the plaintiff to their mother Zubada 
“ Banu, on account of her kabinnama, which las been produced in 
“this case; but as for the foregoing reasons, I do not consider it 
“ proved that the plaintiff had really, sold the property, it is unnecessary 
“ to enter into the objections urged by the petitioners. The defendant, 
“it appears, also lays much stress on the decision of the Principal 
‘t Sudder Ameen, dated the 14th May 1861, in which he dismissed Mr. 
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““Walker’s (Mr. Sweetland’s successor) claim for possession of the 
“talooks in dispute by virtue of an izara, on the ground that the said 
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“izara was a fraudulent one, in order to deprive the late Mr. Inglis of Guram 


“the said talooks purchased by him ; but'it does not appear from the 
“Principal Sudder Ameen’s decision that the authenticity of Mr. 
“ Tnglis’s kabala was in any way proved in that case, and consequently 
“his opinion rested merely on supposition ; hence the Principal Sadder 
* Ameen’s decision is not detrimental to the plaintiff's case. With 
“regard to the second issue, the defendant being in possession of both 
“the talook and sigga lands, as mentioned in the plaint, has been 
“proved by the plaintifs witnesses. Under these circumstances, I am 
“fully satisfied of the correctness of the plaintiffs claim and statements, 
“and accordingly decree in his favor possession of the lands mention- 
“ed in the plaint, with wasilat at the rate that may be ascertained at 
“the time of the execution of the decree, from the date of suit, and 
“costs bearing interest as usual, against the defendant, who will bear 
“her own costs, The kabala in question is cancelled.” 


On appeal sto the High Court, that decision was affirmed by 
the following judgment :— 

“We see no reason in this case to differ from the Zilla Judge in the 
“ conclusion at which he has arrived on a question of fact, viz., that the 
“bill of sale sought to be set aside in this case was obtained from the 
“ plaintiff, not of his own free-will and accord, but by duress, Having 
“ been obtained by duress, we think that that deed conveyed no title to 
“the defendant’s late husband in respect to the property in dispute, and 
“ consequently the plaintiff is entitled to recover possession of the pro- 
“ perty with mesne profits. 

“We accordingly afirm the judgment of the lower Court with costs 
“ond interest at 12 per cent.” 

Colonel Guthrie and-his co-executora of the will of Mrs. 
Guthrie then appealed to England. 


Sir R. Palmer, Q.C., and Mr, Leith for the appellant, con- 
tended that the Judge had misapprehended the facts; that 
the decision of the Magistrate at an-early stage of the proceed- 
ings was much more satisfactory; and that as to the judgment 
of the High Court, it could hardly be called a judgment. No 
reasons were given for their agreeing with the decision of the 
Court below, and in this respect it was not like the case so often 
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before the Court where there were two concurrent but distinct 
judgments on the facts. 
The respondents did not appear. 


Their LORDSHIPS, having taken time to consider their judg- 
ment, delivered it in the following words :— 

This appeal is against two decrees which have been made in 
a suit instituted in December 1862, by one Kazi Nassirulla, 
to recover possession of certain lands with mesne profits, and 
to set aside a deed of sale purporting to have been executed 
by him on the 11th of October 1856, in consideration of 4,000 
rupees, to one Mr. Harry Inglis, 

The suit was brought against the widow and representative 
of Mr. Inglis, who died about the beginning of 1861. The 
Judge of Zilla Sylhet made a decree in favor of the plain- 
tiff on the 13th of December 1862, and his decree was affirmed 
by the High Court of Calcutta on the 30th November 1863. 
Both plaintiff and defendant have since died, and they are 
represented—the former by the respondents, the latter by the 
appellants on the record. 

The issues settled in the cause are thus stated :— 

1. Did the plaintiff voluntarily and on receipt of the sum set 
forth in the kabala referred to in the plaint, execute to Mr. 
Inglis the deed in question, or was the same forcibly taken from 
him by the latter? 

2. In the event of the kabala being proved to be bong 
jide executed for value received, in that case is the defendant in 
possession of only the talooks therein specified, or has she in 
addition taken possession of other sigga lands, in addition to 
that appertaining to the talooks.? 

It appears, therefore, that, besides the principal question as 
to the validity of the conveyance impeached, there was a sub- 
sidiary question as to the extent and description of the lands 
held by the defendant under color of it. 

It will be convenient in the first instance shortly to consider 
what, in September 1855, was the position of the parties to the 
transaction, and their relation to each other. 

The kazi was a native Jandholder and also a Mahomedan, 
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holding an office in the Court of the Judge of Sylhet. He 
had acquired this property in 1844. Mr. Inglis was a European, 
resident at Cherra~-Punji, and engaged in various mercantile 
speculations, some of which, it may be presumed, rendered the 
possession of this particular land desirable to him. He had 
been in possession of it under a peshgi lease granted to him 
by the kazi, which in terms expired in August 1855; but he 
contended that, by virtue of an instrument subsequently exe- 
cuted by the kazi for securing a further advance of 200 ru- 
pees, he was entitled to retain possession until the whole of 
what was due to him had been paid off. The kazi, on the 
other hand, treating the interest of Mr. Inglis as determined, 
had on the 16th of August 1855 granted a lease of the lands 
for four years to one Mr. Sweetland, as agent for Moran and 
Co., a European firm, which seems to have been rival in trade of 
Mr. Inglis. The result was probably a state of things not infre- 
quent in India+—viz., that in which two European speculators 
are striving in competition with each other to obtain land from a 
native proprietor, and the native is playing fast and loose with 
both of them. On the 10th of Aswin 1262 B.S., correspond- 
ing with the 24th September 1855, Mr. Inglis’s agent presented 
a petition in the Magistrate’s Court, stating his master’s title to 
the land and the lease to Sweetland, and praying for the inter- 
vention of the Magistrate on the ground of an apprehended affray. 
And, on the preceding day, the kazi had filed a petition in the 
Judge’s Court, stating the loss of his boat containing his official 
and private seals, his register book, and other property; and 
insinuating that they had been abstracted and concealed by the 
contrivance and machinations of the Amlaof Inglis, resident 
at a place called Chattuck. This. petition did not conclude 
with any prayer for relief, but ends with this statement :—* I, 
by way of precaution, submit this petition, reporting the matter 
as stated, and am engaged in search of the property. I will 
submit a detailed account of whatever may come to light here- 
after.” So stood things immediately before the execution of 
the deed of sale. In speaking of what next occurred, it will be 
convenient, when a date is mentioned, to use the Hindu month 
Aswin, which covers the whole of the transactions. 
82 š 
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1871 The deed of sale was executed on the 26th of Aswin (October 
Cuanres 10th) at Chattuck, in the house of one Brajamohan, the dewan 
Gurune or native manager of My Inglis at that place. 


AL On the following day, the 27th of Aswin (October 11th) the 
kazi filed a petition in the Magistrate’s Court, which contained 
the following statement of the circumstances under which, as 
he alleged, the deed had been extorted from him :—~ 

On the 3rd of Aswin (September 17th) he left Sylhet in a boat, - 
taking with him his official and private seals, his registry book, 
two gold mohurs, &c.. On the way he received information of the 
loss of an elephant from his zemindari at Pharrar Punji, and, in 
order to seek for and trace out the elephant, he went to that place, 
which he reached on the 6th of Aswin (September 20th). He met 
there one Dhuniram Das, an agent of Mr. Inglis, who, after 
welcoming him with news of the recovery of the elephant, took him 
to his lodgings, and gave him betel and tobacco. On his return to 
the ghaut, he found his boat and property gone. On this Dhuni- 
ram took him back to his lodging, and promised to find the boat, 
but returned in the evening with 40 or 50 armed khashias, who 
ultimately were reinforced by 400 or 500 clubmen. His com- 
panions were arrested, imprisoned, beaten, and oppressed. He 
himself was told that Mr. Inglis was very angry with him for 
having granted the lease to Mr. Sweetland, and that there was 
no chance of his saving his life, unless he would sell the property 
to Mr. Inglis. On the next day, Dhuniram Das again visited 
him, and told him that, unless he agreed to sell the property, he 
would not get back his boat and property, nor would he be able 
to save his honor. Under this pressure he promised that, after 
his return home, he would “in some way or another get back the 
lease to Sweetland, and sell to Mr. Harry.” He then returned 
home in another boat, and presented his petition of the 9th Aswin 
(September 23rd) in the Judge’s Court. Some days afterwards 
he again left Sylhet in the Company of Biddyanand Rai, the 
mooktear of Inglis, and went to Chattuck, where he fell into the 
hands of Dhuniram Das and Brajamolan the dewan and others, 
who told him that, unless he would sell the mehal to Mr. Harry, 
and receive back his property, he would not be able to recover the 
latter, or return home without risking his life and honor. They 
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kept him under restraint for four or five days, and, finally, on the 
26th of Aswin (October 10th) compelled him to put his signature 
to the deed of sale, on which they had ‘already put the impression 
of his private seal. ‘They then returned his property, with some 
-= slight exceptions, and released him from confinement. After 
detailing all these outrages, the petition prayed the Magistrate 
to cause a local investigation to be held; to have the houses of 
the parties implicated searched for the property said to be 
missing; to call for and consider the forged deed of sale which 
they had thus forcibly got signed; and to issue an order suspend- 
ing its registration. The Magistrate, on the 19th of October 
1855, made an order for a local investigation by the darogas 
therein named. ) 

In the other proceedings which followed on the execution of 
the deed, there seems to have been some delay, which is probably 
to be accounted for by the fact that at that season all the offices 
were closed for the Durga Puja holidays. 

On the 14th of November 1855, the deed was registered on 
the appearance of Biddyanand Rai, describing himself as the 
mooktear of the party executing, and on the usual evidence of 
execution. By a petition presented on the following day, the 
kazi protested against the registration. 

On the 18th December 1855, the Magistrate, pronouncing it 
to be one of the grossest cases that had ever come before him, 
dismissed the kazi’s complaint, and by another and substantive 
proceeding fined him 200 rupees for having brought a false charge. 
The first of these orders was affirmed; the latter was reversed, 
on appeal, by the Zilla Judge on the 23rd January 1856. _ 

That the kazi should, after this, have delayed to bring the 
present suit for nearly Bix years, is a circumstance which, if 
unaccounted for, would raise a strong inference against the 
truth of his case. But this delay is in some measure explained 
by the intermediate litigation which took place touching the 
. lease to Mr. Sweetland, and which lasted until May 1861. In 
the course of that litigation to which the kazi seeking to get 
the benefit of an alleged ikrar, as well as Inglis and the 
persons claiming under Siveetland were parties, the validity of 


the deed of sale of the 11th October 1855 came incidentally 
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in question, and was affirmed by the decree of the Principal 
Sudder Ameen of the 14th of May 1861. 

Their Lordships now proceed to consider the case made by 
the kaziin the present suit, and the evidence by which it is 
supported. He has discarded the whole story of the violence to 
which, as he alleged before the Magistrate, he was subjected on 
the 6th and 7th of Aswin (September 20th and 21st). It was, 
indeed, incredible that one on whom such outrages had been 
perpetrated, should return a few days afterwards to perform the 
promise which had been extorted from him, and place himself 
again in the power of those who had maltreated him. Moreover, 
the fact that personal violence was offered to him on that occa- 
sion, was inconsistent with the statements in his petition of the 
9th of Aswin (September 23rd). He does not, however, recom- 
mend himself to credit by throwing over the more improbable 
portions of a story which had been judicially declared to be false, 
in order to make the rest more plausible. His case in this suit 
is that the adherents of Inglis led astray the eleplant; that 
having thereby brought him to Pharrar Punji, they (about the 
6th of Aswin, September 20th) concealed his boat and the pro- 
perty therein; that afterwards, and in order, to get his chattels 
returned, he was induced to go to Chattuck, where, on the 26th 
of Aswin (October 10th), the creatures of Inglis shut him up and, 
fraudulently having got a deed of sale drawn up in respect of the 
talooks, desired him to sign it; that although he had refused to 
do so, yet being well aware that there was no chance of saving 
his life and reputation, unless he attached his signature thereto, 
he signed and left it, and, proceeding to the Criminal Court, 
lodged a complaint which had been dismissed. The gist of his 
case, therefore, is still duress, not only of goods, but of person,— 
personal restraint, and danger to bis life and reputation. And, 
accordingly, the latter part of the first of the settled issues was as 
above stated, “Was the deed forcibly taken from him by 
Mr. Inglis.” 

The decrees under appeal must be taken to find this issue in 
favor of the plaintiff; and either to rule that, in consequence 
of the violence done to him, he was entitled to treat the deed as 
a nullity, and to recover the lands without returning the con- 
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sideration-money, or to negative the fact that the alleged con- 
sideration of 4,000 rupees was paid to him, They do not, in 
terms, find whether he did or did not receive that sum. 

That the money was in fact paid by Inglis’s people, and 
received by the kazi, their Lordships on the evidence have no 
doubt. The payment is sworn to by the defendants’ witnesses, 
and they are confirmed by at least three of the plaintiffs wit- 
nesses, viz., Gazi Buksh, Gholam Hossein, and Kumuruddin, 
who all admit that the money reached the kazi’s boat. In his 
earlier deposition before the Magistrate, Gholam Hossein admits 
this fact éven more explicitly, and aleo his own participation in 
counting the money. Nor does the kazi anywhere expressly 
deny that he received the money. From the Magistrate’s order, 
it appears that, on the investigation of his complaint; he did not 
dispute, if indeed he did not expressly admit, the payment of 
the 4,000 rupees. 

Again, their Lordships are of opinion, not only that the 
evidence in the cause falls very far short of proof that the kazi 
was subjected to personal violence of the nature and degree 
stated in the plaint, but that it is insufficient to warrant the 
general conclusion that the deed was forcibly taken from him. 
It appears from the testimony of the more credible witnesses 
produced by him, viz., Gholam Hossein and Kumuruddin, that, 
so far from being “ shut up,” he lived two days or more, during 
which the negotiation was going on, on board his boat, which was 
lying off the ghaut at Chattuck; that he passed freely from 
his boat to and from the house of Brajamohan the dewan; and 
that he was in communication with a jemadar of police, who 
would doubtless have protected him, had his liberty been threa- 
tened. These witnesses further admit that on the first day 
of the negotiation, and before there was any show of personal 
violence, he agreed to grant to Mr. Inglis a permanent lease of 
the land, though he refused to grant a putni. The earlier 
deposition of Gholam Mahomed which, as made recente facto, is 
far more trustworthy than the testimony given by him in this suit, 
contains an admission that, after two days’ negotiations, and before 
going to the house of Brajamohan for the last time on the 26th of 


Aswin (October 10th) the kazi had agreed “ to dispose of the 
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mehal for the sum of 4,000 rupees.” It further admits that he 
signed the deed, and handed it to Kumuruddin to be sealed. 
The only pressure to which this deposition, if taken to be true 
throughout, shows that the kazi yielded was the fear that, 
unless he signed, he would not get back his missing property. 
The statement that, though he had told the witness that he 
would not have been able to savehis reputation, unless he affixed 
his signature, is indeed thrown in at the end of the deposition. 
But no fact which renders that statement probable is proved. 
Against this testimony, the evidence of the witnesses from the 
bazar is worthless. But even their testimony does not amount 
to proof of the allegations in the plaint. Their Lordships are 
therefore of opinion that the plaintiff in the suit altogether 
failed to establish the case alleged; and that the evidence in the 
cause was insufficient to warrant the decrees under appeal. 
Their Lordships need hardly remark that, in coming to this 
conclusion, they have not been insensible to the difficulty which 
they always feel in disturbing the concurrent judgments of two 
Indian Courts upon an issue of fact. They observe, however, 
that they have not here to deal with a consistent case deposed to 


‘by the witnesses for the plaintiff, and contradicted by the wit- 


nesses for the defendant, a case of which the determination 
depends on the credit to be given to the witnesses on one side 
or the other. In this case their Lordships’ conclusion is very 


much founded on the inconsistencies and imperfections of the 


plaintiff's proofs. Moreover, the finding of the Courts below 
is inconsistent with the result of the investigation of the Magis- 
trate held immediately after the transaction, and with the find- 
ing of the Principal Sudder Ameen already adverted to in 
favor of the validity of the deed. The judgment of the 
Zilla Judge contains several inferences which do not appear to 
their Lordships to have been warranted by the facts before him, 
and it treats the order of the Magistrate dismissing the com- 
plaint of the kazi as reversed, whereas it was confirmed on 
appeal. The judgment of the High Court is a mere statement 
that the Judges of that Court saw no reason to differ from the 
finding of the Zilla Judge. 

Their Lordships, however, regret to say that they are by no 
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means prepared to affirm upon the evidence before them that the 
conduct of Inglis and his agents throughout these transactions 
was fair, honest, and straightforward. The defendant allowed 
her defence to be conducted, so as to leave her case open to grave 
suspicions. She has failed to explain what the negotiation 
really was which induced the kazi, who, a few days before, was 
in a state of hostility, to make the sale, Brajamohan, Dhuni- 
ram, and Biddyanand mooktear were all subject to the gravest 
imputations, yet not one of them was called as a witness to deny 
the charges against him. They are not shown to have been 
dead when the cause was tried, it is pretty clear that Braja- 
mohan at least was then alive. | 

They had to meet not merely the charge of violence, but the 
imputation of having contrived, by means of the abstraction of 
the kazi’s goods, to trick him into coming to Chattuck, where 
he would be under their influence, and of having made the 
detention of his goods the means of pressure upon him, From 
the latter imputation they have certainly not relieved them- 
selves. Nor has Biddyanand shown by what authority he 
represented himself to be the mooktear of the kazi when he 
procured the registration of the deed. The non-delivery of the 
title-deeds upon which stress was laid in the Zilla Court, seems 
to their Lordships to be a circumstance of no moment, since it is 
consistent with either view of the transaction; for those docu- 
ments are not likely to have been with the kazi at Chat- 
tuck; and his repudiation of the deed followed immediately 
on its execution. Nor are their Lordships disposed to think 
that the consideration for the purchase was at the date of the 
transaction inadequate. The lands, whatever be now their 
value, were then recently settled; and the peshgi leases afford 
some criterion of their then annual value. 

Let it, however, be assumed that Inglis’s Amla entered into 
the alleged plot to bring the kazi to Chattuck; that they 
caused his goods to be abstracted, and made the execution of the 
deed of sale the condition of their restoration; and that, on his 
side, he agreed to sell, and executed the conveyance, in order to 
get back his goods but with a mental reservation that he would 
take the earliest opportunity of impeaching the transaction. 
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The testimony of his most trustworthy witness scarcely carries 
the case beyond this. What, on such w case, would be his rights? 
The contract was complete, and he could only be relieved from 
it in a suit properly framed for that purpose upon proof of facts 
entitling him to that relief, and upon the terms of accounting 
for the 4,000 rupees, with interest. Whatever be the law applied 
to such a transaction, whether it be the law .of England which, 
in this case, was the law of the defendant, or the Mahomedan 
law, which was the law of the plaintiff, or the general rule of 
equity and good conscience, which was the law of the forum, 
these consequences would equally follow. The plaintiff could 


a 


not insist that he was subjected to such duress as destroyed his- 


free agency, and entitled him to treat his deed as a mere nullity. 
He could not both avoid the contract and retain the money. 
For the law of England, it is sufficient to cite Sheate v. Beale 
(1), or Sheppard’s * Touchstone” (2). The Mahomedan law 
on the point may be found in the Hedaya (3) The kazi, 
however, did not take this course. He thought to gain an 
advantage over his opponents, by making the transaction the 
groundwork of false charges which would bring them within 
the scope of the criminal law. Whether he might have succeeded 
in establishing a case for such equitable relief as is above 
suggested, their Lordships are not in a position to say, since no 
such case has been alleged or proved before them. On this 
appeal, they can only say that he has failed to prove the case 
made, and that his suit ought to have been dismissed. To such 
a case the rule laid down in Hickson v, Lombard (4) ‘clearly 
applies. 

Their Lordships, therefore, will humbly advise Her Majesty 
that this appeal should be allowed; that the decrees under 
appeal be reversed; and that, in lieu thereof, a decree be made 
dismissing the suit with costs in both the Courts below. Their 
Lordships would, however, further recommend that this dismissal 
be without prejudice to any question as to the lands -alleged 
not to have been comprised in the purchase-deed, or to the title 
of any person other than the kazi, or those claiming as his 

(1) 11 A. & E, 983. (3) Vol. ILL, pp. 454—458. 
(2) Page 61. (4) 1 L. R. H. of L., 324, 
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representatives. They deem this reservation to be necessary, 
inasmuch as the evidence as to any lands being held by Mrs. 
Inglis in excess of those conveyed by the deed is altogether 
unsatisfactory; and a claim appears to have been advanced by 
certain members of the kazi’s family under a title alleged to 
be prior to that conveyed by the deed, which was not tried, and 
could not have been tried between them and the defendant. 


Appeal allowed. 


Agent for the appellants: Mr. Oehme. 


IFTIKARUNISSA BEGUM (Derenpant) v. NAWAB 
AMJAD ALI KHAN AND oruers (PLAINTIFFS.) 


ON APPEAL FROM THE JUDICIAL COMMISSIONER OF OUDE. 


Mahomedan Law—Dower—Transfer to the Wife of Securities— 
Presumption of Paymeni—Gift— Question of Fact. 

Where a husband granted a dower of five lakhs of Lucknow rupees, and subse- 
quently directed sicca rupees 4,50,000 Company’s Paper to be set aside for her,— 
Held, under the circumstances, that this was to be presumed to be a payment on 
. account of dower, and not a gift. 


Tuts was an appeal from a judgment of the Judicial Com- 
missioner of Oude, dated 19th April 1862, affirming a decision 
of the Civil Judge of Lucknow. 

The appellant was the widow of Nawab Munoworud-dowla, 
who in 1800 executed in her favor a deed of dower for five lakhs 
of current rupees of Lucknow. In October 1844, the Nawab 
wrote to the Government agent, stating that he had transferred to 
his wife Company’s Paper for Rs. 4,50,000, and requesting that 
the interest should be remitted regularly to her. In January 
1857, he wrote to the Government agent, enclosing a letter from 
his wife, requesting that the Company’s Paper should be handed 
over to the Bank of Bengal. In October 1858, the Nawab died, 
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1871 and the respondent, as his son, took possession of the estate. He 
Irtrxanv- relied on a will of. his father as constituting him sole representa~ 


NISBA 


Beauat tive, which will, he alleged, was accompanied by a “ supplement” 
Nawan AMJAD purporting to be a “ partition statement of Notes deposited in 
i ` Calcutta and Lucknow.” The circumstances attending the 
making of this will are not material for this report, but will be 

found detailed in another appeal heard in 1867—Nawab Umjad 

Ally Khan v. Mussamat Mohumdee Begum (1). l In that “ supple- 


ment” was the following entry :— 





Name of the ap aie Anom An 


whose Name the tes *Monthl 
stand, or to whom they aed of the Miaa 


should be transferred, 


REMARBES. 





Nawab Iftikaronissa | Rs. 6,91,600 | Rs. 2,805 
Begum, your mother. 


Some of these Notes already 
stand in the Begum's name 
with which you should not 
interfere; others, which are 
not in her name, should be 
transferred to her, with the 
concurrence of your sisters, in 
liquidation of her dower. You 
should not covet her Notes on 
any account, as I expect to 
receive salvation by the liqui- 
dation of her dower. 





The Notes, of which the Nawab had requested the interest to be 
paid to his- wife, had not been actually transferred to her name 
but were put by the Government agent in a separate account, 
marked B., the interest being remitted by drafts in her favor 
sont through the Nawab, the agent objecting to their being put 
in her name. The Notes actually in her name were some that 
she bad had'transferred to her and endorsed, amounting to 
Rs. 2,97,100, which, being deducted from the Rs. 6,91,600, would 
have left less than the Rs. 4,50,000. In January 1861, the respond- 
ent obtained from the appellant a receipt for Rs. 1,66,666-10-6 


as part-payment of her dower of Rs. 


5,00,000, but no money 


actually passed. A few days afterwards, the respondent wrote 


(1) 11 Moore’s L A., 517. 
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to the Government Treasury at Lucknow, eticlosing a Note for 1871 
Re. 4,50,000, and requesting him to register it in the appellant’s ĪFTIKARU- 
name i=- N 

“ Because a long time ago, the deceased Nawab transferred the Note Nawas Ansan 
“by gift.to my mother, and she continued to draw the interest due on it FROS 
“from the Treasury in Calcutta! neither I, nor any of the other heirs of 
“the Nawab, have any claim to it.” 

The Rs. 4,50,000 were sicca rupees. The appellant gave the 
respondent a receipt for the Note:— 

“ Transferred by gift in my name by my husband.” 

It appeared that soon after the death of his father, the respond- 
ent wrote in the koran :— 

“ Agreement between me and her to whom I write, that, please God, 
“as far as I can, with respect to her share of one-eighth and delivery of 
* Government Notes, there shall be no fault: for a Note of Rs. 4,50,000 
“and a one-eighth share and marriage-settlement (mohur), I am debtor.” 

In the course of the trial, the respondent contended that the 
word “ mohur,” translated as marriage-settlement, meant mohur 
(seal) and related to a seal in his possession. A suit having been 
brought by the respondent’s sisters disputing the will, he, in 
April 1861, filed a petition in that suit, stating amongst other 
things— ` 

“ The will directs the transfer of Notes amounting to Rs. 4,50,000 to 
“the Begum Saheb, in lieu of dower.” 

Upon this the appellant who, up to that time, had been on 
good terms with her son, filed her plaint, claiming her dower, 
relying on the Rs. 4,50,000 having been a gift to her, and dis- 
puting the genuineness of the will and supplement. 

Mr. Fraser, the Judge, held the will to be proved, and that 
the Note was made over to her in payment of her dower, and not 
as a gift. 

On appeal to the Judicial Commissioner (1) His Honor, 
not considering it necessary to enter into the question of the 
genuineness of the will, affirmed Mr. Fraser's judgment as 
to the Note being a payment, and nota gift, the following being 
his judgment: 


(1) The Hon'ble George Campbell. 
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1871 ° “Setting aside then the will as forming an issue in the case, I come 
Irrtkarv- ‘to the other issues on which the rights in the Government Paper 


NT 
Begu “ depend. Munowurnd-dowla left paper to the amount of about 


Keris lavas “ 80 lakhs, held in his own name and in the name of his immediate family. 
Aur KHAN «OF this between two and three lakhs have long been held by Afzal 
“Mahal, the widow, in as completely separate property as the property 
“of a husband and wife living together can be separate. The circum- 
. stances of another note for Sicca Rs. 4,50,000 are peculiar. It is 
“quite clear that Munowurud-dowla desired to transfer this note to 
“his wife Afzal Mahal in the year 1844-45. He repeatedly wrote to 
“the Government agent in Calcutta, with whom the note was deposited, 
“desiring him to make the transfer. ‘The agent made difficulties, 
* because he said such a transfer between husband and wife was not 
“ permitted. But he said that he would open a separate account in his 
* books, and so far carry out the Nawab’s wishes. The Nawab persist- 
“ed, and obtained an attestation of his wish to transfer the note. I 
“ think there is good reason to think that from this time the Nawab 
“believed the note to have been duly transferred to his wife. It is cer- 
“tain that the interest was separately remitted in her name, and to my 
“mind it is clear that the correspondence in 1857, in which the Nawab 
“ encloses letters from the lady, and speaks of her securities to be trans- 
“ ferred to the Bank of Bengal, refers to the Rs. 4,560,000. The last 
“letter in which the Nawab is informed that the note still stands in his 
“name is dated 12th May 1857, when the mutiny had broken out. ` 
“ After the Nawab’s death, the administrator, Amjad Ali, transferred 
“the note for Rs, 4,50,000 to the widow. 


“The plaintiffs in the first suit allege that by the firat-mentioned 
. “notes held in her own name, ond various other payments during the 
“ Nawab’s life which they specify, the dower of 5 lakhs has -been fully 
“satisfied. They admit that under matrimonial pressure the Nawab did 
“also attempt to transfer the Rs. 4,50,000 to his wife (though they hint 
“that he probably gave secret directions in Calcutta not to comply with 
“his expressed wishes) ; but they contend that the transfer not having 
- “been carried out by full legal seizin, the gift is not complete and valid, 
“pnd therefore they claim the Rs. 4,50,000 as distributable property. 
« Amjad Ali declares that he made over the Rs. 4,50,000 in 
“satisfaction of the widow’s dower, in accordance with the pre-arrange- 
“ment of his father, which is also expressed in what is called the will. 
“The widow, on, the other hand, contends that the transfer to her 
“ was a complete and free gift; that she still holds her dower bond 


- 
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“ unsatisfied, and claims its satisfaction from the remaining estate. 1871 
“Treating the transfer of the Rs. 4,50,000 in the light of a. gift, the ~ TetikaRu- 
& question would be.a most difficult one. The law somewhat relaxes Broun 
“the strictness of the rule which. requires possession to accompany a Nika, Ansa 
“ gift, in the case of wives and minors, because in those cases the hus- AH 

“ band or- father may be supposed to hold as trustee for the woman or 

“ child ; but it doos seem to require a legal transfer in the first instance. 

** Possession the wife had, I think, sufficient to satisfy the law, but a 

“ fall legal transfer there was not. 


“ My own opinion, however, is that the Nawab intended to transfer 
“the Rs. 4,50,000-in lieu of the dower, and in that case, the transaction 
“being of the nature of payment of a debt incurred for good considera- 
“tion, the same strictness of rule does not apply, and I think that the 
“ transfer would be sufficient, and would exclude the question of previous 
“payment. I was at first puzzled by the difference between 44 lakhs 
“and 6 lakhs ; but Mr. Fraser has very satisfactorily explained that by 
“ showing that the 44 lakhs was in old sicca rupees, the 5 lakhs in Luck- 
“now rupees of a less value, and the real amount of the two sums is as 
“nearly as possible identical The identity in the sums goes fur to 
“make the case clear. Call each sum 5 Iakhs. We have the dower 
“ bond for 5 lakhs, ranking as a debt, and we have a payment of 5 lakhs 
“without any deed of gift or other expression of the payer to signify 
“that it was a gift a8 distinguished from payment in satisfaction. The 
“ presumption will certainly be that the payment was in satisfaction of 
“the debt, unless the contrary is shown, and the contrary is not shown. 

“ The expressions in the (so-called) will, so far as the probabilities 
“sre in favor of that document, are also clearly in favor of that 
“ supposition, Munowurud-dowla himself testifying to the fact. 

‘ ‘There is another circumstance connected with this matter which it 
stig necessary to notice. The widow relies much on certain written 
‘expressions of Amjad Ali after the death of his father, in which he 
‘certainly speaks of the 44 lakhs as a gift long ago made by his 
“father. She also produces a writing of Amjad Ali inscribed in a 
“koran, wherein, as she alleges, he pledges his faith to pay her both her ~ 
“share ag one of the heirs, the 4} lakhs and her dower. Amjad Ali 
“denies the word dower; says that the word is not ‘ mehr’ dower, but 
“¢mohur’ seal, referring to a missing seal; and he produces a receipt of 
“the widow for Rs. 1,66,000, being his share of the 6 lakhs of 
“dower. Itis admitted by both parties that not a farthing of the money 
“entered in this receipt was really paid. The context of the writing in 
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“the koran, and the agreement with the other letters in which the 43 | 
‘lakhs is called a gift, seem to me plainly to indicate that the word was 
“dower, not seal. That confession is, however, as between those two 
“ parties, quite neutralized by the receipt given for the confessor’s share. 
“And, although the conduct of the parties has been before me fair and 
“ good, and the facts have been brought out in a way which gives me 
“nothing to complain of, I must distinctly state that it is perfectly clear 
“to me that, at the stage of the case to which these transactions -refer 
“there was certainly collusion or attempted collusion between the widow 
“and Amjad Ali, the object being to ‘obviate opposition between them, 
“and unite them against the other heirs. Assuredly then the other 
“heirs cannot be prejudiced by anything which passed between them. 
“I do, therefore, entirely concur with Mr. Fraser in rejecting the 
“yvidow’s claim to dower in addition to what she hus received. I think 
“that claim entirely unreasonable, and dismiss the appeal of Iftikaru- 
“ nissa, with costs. 

“ With her share as one of the heirs, the money previously invested 
“ for her, and the 44 lakhs of sicca rupees, she, the childless widow, will 
“have the lion’s share of the property, and under the circumstances I 
“ should construe the law strictly as regards her rights. But, seeing the 
“complete transfer of the notes all along held in her name, the action of 
“the Nawab to transfer, as far as his order could transfer, the 44 lakhs 
“to her, the fact that the interest was regularly transmitted to Lucknow 
“by a bill in her name, and the probability that the Nawab meant to 
“assign, and did assign, the 44 lakhs in satisfaction of the dower, 
“irrespective of any other gifts or payments, I do not see that I can inter- 
“fere with the declaration that the 44 lakhs is now in fact her property. 
“ In so far, therefore, I dismiss the appeal of Mohundi Begum, Nawab 
“ Begum, and confirm the decision of the Judge.” 

The appellant having appealed to England, the case now 
came on for hearing. 

Sir R. Palmer, Q. C., Mr. Bell, and Mr. Houston for the 
appellant.—JIt is clear from the whole evidence that this was 
intended as a gift by the husband to the wife, and even if the 
‘‘ supplement” is proved or can be read as seeking to retract 
the gift, this cannot be done. A gift by a husband to a wife 
cannot be retracted,—Hamilton’s Hedaya, Vol. 3, Book 30, 
Ch. 2. A passage in the Hedaya (1) will possibly be ad 

(1). Ham. Hed., Vol. 1, Book. 2, Ch. 3, 
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1871 portion of that Government Paper tothe extent of four and a 

ierigaru- half lakhs in her favor; that a complete trust was created, and 

Becuu that the subsequent transfer to her of the instruments them- 
sila ina selves, or of the instrument itself, after the death, was a mere 
execution of the trust so created by him by way of gift for her. 

Whether those letters would or would not amount to a sufficient 

execution of a trust under the circumstances of the case, their 

Lordships do not think it necessary to consider, They are of 

opinion that the case cannot be put higher, at all events, for — 

her, than if the transaction had been completed at the moment 

by an aciual transfer by the husband to the wife (or to a trustee - 

for the wife, if that were requisite), by an actual transfer of 

the notes for four and a half lakhs. Now, if that transfer had actu- 

ally been so completed at the time, it would have resolved itself 

simply into this. There is a debt to a very large amount. 

There is a delivery or transfer of something which is substanti- 

ally in amount and character the equivalent of that which the 

debtor ought to have provided for the creditor. In that state of 

things the presumption of law, and the presumption which their 
Lordships think any jury would draw from the circumstances 

is, that the thing given by the debtor to the creditor is given 

by way of payment and satisfaction, and not by way of addi- 

tional gift, leaving the original debt unsettled. That being the 

presumption of law, the onus is thrown on the person who 

alleges that there is a gift, in addition to the debt, to give 
sufficient and satisfactory evidence, and, in their Lordships’ 

judgment, no such evidence whatever has been given in this case. 

Therefore, if it were a matter not affected by any previous deci- 

sion, their Lordships would have come to the same conclusion, 

nearly upon the same grounds as the Judicial Commissioner 

of Oude. But they think it right to add, that the case comes 

within the rule which their Lordships have upon more than one 

occasion laid down, as to not disturbing decisions on mere ques- 

tions of fact. The question was a question of fact, or of inference 

from facts whether the thing done was done by way of gift, or by 

way of payment, and the two Courts below having decided the 

question of fact substantially in the same way, though upon some-_ 

what different grounds, their Lordships would not have disturbed 
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the finding of the Judicial Commissioner, unless they were 1871 


clearly satisfied that he was wrong. ae 
Their Lordships will therefore recommend that this appeal Bees 
be dismissed with costs. NAWAB AMJAD 
Appeal dismissed. 


Agent for appellant: Mr. Oehme. 
Agents for respondents : Messrs. J. H. & H. R. Henderson. 


MAHARAJ KUMAR BABOO GANESWAR SING PC” 
(PLAINTIFF) v. DURGA DUTT AND OTHERS (DEFEND- Jany. 20. 


ANTS.) 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


Practice— Concurrent Findings on Fact. 


Where there are concurrent decisions on a question of fact, the Judicial Com- 
mittee will not (especially in a question of fact as to boundaries) reverse the decision 
unless there was no evidence, or there has been in the conduct of the trial, or in the 
mode in which evidence was adduced, or in the course of deciding the case, a clear 
departure from the ordinary principles which regulate judicial proceedings. 

Tus was an appeal from a decision of the High Court, dated 
llth November 1862, affirming a decision of the Principal 
Sudder Ameen of Tirhoot, dated 31st December 1861. 

The question in dispute was what property formed the bound- 
ary line between the appellant’s and respondents’ estates of 
Pudri and Murthua. The action was brought by the appel- 
lant for a declaration of right and a decree for possession of 
land which the defendants contended was south of his boundary 
line. 

The question was one simply of fact, save as to a point raised 
whether the plaintiff ought not to have sued within three years 
to set aside an order of the Survey Superintendent, and argu- 
ments were adduced before the Judicial Committee as to that 
order not being one within Act XIII of 1848, but on this point 
it was unnecessary to give any decision. 


* Present:—Toe Rient Hon’sre Lorp Carreys, Sm James W. eS BIR 
JOSEPH NAPIER, AND SIR LAWRENCE PEEL, 
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Sir R. Palmer, Q. C., and Mr. Leith for the appellant. 
Mr. Doyne for the respondents. 
Their Logpsarrs delivered the following judgment: 


If it could be shown us in this case that there was a clear 
miscarriage of justice, that is to say, that there was no evidence 
whatever which would have warranted the conclusion at 
which the Court below has arrived, or that in the conduct of the 
trial, in the mode in which the evidence was adduced, in the 
course that was pursued as to holding the balance of justice 
between the parties in the course of the trial, there was a 
clear departure from the ordinary principles which regulate 
judicial proceedings, then their Lordships, notwithstanding the 
decision of the two Courts below, would have entertained and 
considered the appeal. But their Lordships are clearly of 
opinion that when the question is one simply of fact, and when 
above all things, that question of fact is a question of fact as to 
boundaries, where the local knowledge of local Judges and the 
observation of the local witnesses are all important, they would 
be departing from what has been the practice of this tribunal if 
they were to act in opposition to the well-considered judgment 
of the two Courts from whom the appeal comes. It is admit- 
ted, and could not be otherwise than admitted, that there is evi- 
dence which, if believed, would have justified those judgments. 
Their Lordships are of opinion that the Courts below were the 
best tribunal for deciding the question whether the evidence 
was credible or not, and they would be entirely unwilling to 
disturb their judgments. l 

Their Lordships, therefore, will humbly advise Her Majesty 
that this appeal should be dismissed with costs. In the view 
which has been expressed of the case, itis unnecessary to consider 


or to express any opinion upon the point as to the statute of 
limitations. | 


Appeal dismissed. 
Agent for appellant: Mr. Wilson. 


Agent for respondents: Mr. Barrow. 


` 
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[APPELLATE CIVIL.] 


Before Mr, Justice Macpherson and Mr. Justice Ainslie. 


IBRAHIM AZIM (Darenpanr) o. W. D. CRUICKSHANK (Aaazrr, 
Bank or Bencar, Rancoon (Priartirr).* 


Bank of Bengal—Act IV of 1862, s. 30— Equitable Mortgage—Security— 
Stamp. 

The prohibition contained in section 80 of Act IV of 1862, which regulates the 
Bank of Bengal, against making loans and advances on the security of land, is no 
prohibition against the bank taking land as security for a past loan and an existing 
debt. 

Where title-deeds of land had been deposited by a debtor with the Bank of 
Bengal, and a letter was given authorizing the bank to sell the land and apply the 
proceeds in liquidation of a debt then existing and due to the bank, it was held 
` that a valid equitable mortgage was thereby created in favor of the bank asa secu- 
rity for the money due. 

The Court declined to entertain the question whether the document relied on 
was one requiring a stamp, as being a matter not affecting the merits of the caso 
or the jurisdiction of the Court. 


THIS suit was instituted in the Recorder’s Court, Rangoon, on 
behalf of the Bank of Bengal, Rangoon Branch, to have certain 
land which had been purchased by the defendant declared 
liable to an equitable mortgage in favor of the bank. 

Mulla Ahmud, the former owner of the land, being indebted 
to the Bank of Bengal on over-due bills to the amount of 
Rs. 46,300 or thereabouts, in September 1868 deposited with 
the bank the title-deeds of the land in question. It did not 
appear on the evidence under what circumstances exactly the 
deposit was made. In December 1868, and from time to time 
‘subsequently, he gave the bank Promissory Notes payable on 
demand or otherwise, for so much of the same debt as from 
time to time remained due. On the 7th of June 1869, the 
title-deeds being in deposit with the bank, Mulla Ahmud being 
then indebted to the bank in the sum of 41,100 rupees, came to 
the bank and signed a letter addressed to Mr. Cruickshank and 


* Regular Appeal, No. 87 of 1871, from a decree of the Recorder of Rangoon 
dated the 4th January 1871. 
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1871 __ written by him, authorizing him to sell the land to which the 
Isnanm Army title-deeds related, and to apply the proceeds in part payment of 
W, D. Crurox- his debts. 
AXANE., 
The letter was as follows:— 





“ Rangoon, Tih June 1869, 


“To THE AGENT, BANK OF BENGAL, RANGOON. 
Sir, 

“I have to request that you will be good enough to sell the under- 
“mentioned properties (the title-deeds of which are in your hands) 
“either by public auction or private bargain, and apply the proceeds in 
“part payment of my liabilities to the bank, viz.” [Here the details 
are given] “And I hereby bind myself to sign all documents neces- 
“sary to convey the properties to the purchasers when called upon to do 
“so. It is understood that your right to sue me for the amount of my 
“liabilities to the bank, and recover the same from any other property 
“belonging to me or to arrest my person, shall not be prejudiced in 
“any way by your complying with the above request.” 


In January 1869 one Bah Pah obtained a decree against 
Mulla Ahmud with costa in an action for damages. On the 5th 
of February 1870, the property in question was attached under 
that decree, and at the sale made under this attachment, 
Ibrahim Azim, the defendant, appellant, purchased, on the 14th 
of March 1870, the right, title, and interest of Mulla Ahmud 
in and to the property in question. l 

The defence to the present suit was that the defendant had 
purchased the land at an auction-sale in execution of a decree of 
the Recorders Court, on the 14th of March 1870; that he had 
paid Rs. 6,250 which he believed to be the full value of the 
Jand; and that the Bank of Bengal was prohibited by section 30(1) 
of the Act regulating it, from taking such security as was 
taken in this case. 

‘The following issues were settled :— 

1. Are the plaintiffs equitable mortgagees of the land mention- 
ed in the plaint ? . 


(31) Act IV of 1862, sec. 80.—“ The in mortgage, or in any other manner, on 

- Directors of the said bank shall not the security of any lands, houses, or 

make any loan or advance on shares or immoveable property or the title-deeds 
consolidated stock of the said bank, nor relating thereto.” | 
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2. If so, are they entitled to have the same applied, as against 1871 
the defendant, in satisfaction of their security ? BRANDT ARI 
The learned Recorder in his judgment observed that the W. Crurox- 

advance of money on security of land is not, strictly speaking, the 

proper business of a bank, but the bank is not by section 30 pre- 

cluded from taking such security for a balance due, and therefore 

the security taken by the Bank of Bengalin 1868 was a good 
security and was not in any way prejudiced by any act done 

since the deposit of the title-deeds was made, nor by the 
subsequent renewal of the note from time to time. And 

that, as the defendant bought the land with notice of the mortgage, 

he became a trustee of the land, so far as was necessary to 

satisfy the encumbrance, and that a deposit of the title-deeds 

with or without any writing, will create an equitable lien which 

will prevail against a subsequent purchaser with notice, and as 

the Indian Registration Act has not been extended to Burmah, 

the oral agreement with the bank and the deposit of title-deeds 

raised that lien in favor of the bank. On the subject of pur- 

chase with notice, he cited Whitworth v. Gaugain (1). Accord- 

ingly, he made a decree for foreclosure in favor of the 

bank, unless [brahim Azim paid the sum of Rs. 7,000 and costs 

within one month, 


Mr. Ingram (with him Baboo Tulsi Das Seal) for the 
appellant, contended that it was contrary to the principles of 
sound banking business to receive land as security for a loan, and 
that section 30 Act IV of 1862 prohibited it. No bank would 
be safe if large or frequent advances were made on the security 
of land. The bank so dealing might find itself in possession of 
an enormous quantity of land which it might not be able to 
dispose of readily and turn into cash to carry on its proper and 
legitimate business. Hence the law prohibits its accepting a 
mortgage of land as security. Consequently the plaintiff 
can derive no benefit whatever from the circumstance of 
the deposit-of the title-deeds asa security. The Act regulat- 
ing the bank, prohibits the taking of land as security for future 
advances,-but is silent as to past advances, and it will be 


(1) 1 Phill., 728, 732-3. 
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1871 gontended by the respondent’s Counsel that the bank is not pre- 
Isean Azix vented from taking landed security for debts already incurred. If 
wW. me Caton this contention be correct, it will be easy for the bank to avoid 

the provisions in that Act which secure their own safety, for 
they have only to lend money or discount bills at a very short 
period, and when the period is elapsed, they will then be able 
to accept land as a security for the debt. Such a system, if 
proceeded with for any length of time, might tie up all their 
available capital in securities which could not be realized at 
short. notice—a system clearly inconsistent with the safety of 
the bank or the security of its shareholders. 


The Advocate-General for the respondent.—It is a mistake 
jn this case to say that the bank has made any loan or advance 
on the security of land. That would be contrary to the 
terms of section 30, Act IV of 1862. The debt here wag 
one already existing on account of a previous loan made 
without any security.. When the bills were over-due and were 
not paid, the bank accepted the mortgage as @ security. There 
is nothing in this Act or in any other Act to preclude the bank 
from securing itself from loss after a loan has been made. The 
mere fact of holding land is not objectionable. Under the 4th 
section, the bank may “acquire and hold land either absolute- 
ly or conditionally for a term or in perpetuity.” What is pro- 
hibited is that no loan or advance should be made on such 
security. Berrington v. Evans (1), which was referred to, 
differs from this in that there was no deposit of title-deeds, and 
there was only a personal covenant. In The National Bank of 
Australasia v. Cherry (2), the Act provided expressly that land 
should be taken for past debts, &c., and not for future debts. 
Here the Act does not expressly authorize the bank to take such 
security for past advances, but the Court will not infer such a 
prohibition from the omission. Where there is no prohibition, a 
thing may be done, if it seems unobjectionable, and promotes 
the interests of the bank. 

Mr. Marindin on the same side.—Is there anything in this 
Act to prohibit the bank from acquiring and conveying land 


(1) 1 Y. & 0, 434, (2) 3 L. R., P. C., 299. 
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asithasdone? The 4th section states that “it shall be competent 
to the bank to acquire and hold either absolutely or condi- 
tionally for a term or in perpotaiy any description of property 
and to convey the same.” Conditionally means not absolutely, 
but for a term, as for example, on mortgage. The prohibition 
is in the 30th section. It merely prohibits the making of a loan 
on the security of land, not the taking of a security for an exist- 
ing debt. When the bank has had debts, why should it not do 
the best it can to secure itself from loss. As to the shortness of 
time, the letter is an-authority to sell. 

In The National Bank of Australasia v. Cherry (1), there 
was a distinct contravention of the Act, an Act which is stil] 
more stringent against making a fresh loan than Act IV of 1862, 
By the 7th section the Bank of Australasia was authorized to 
hold land provided it should not be unlawful. They could hold 
for two purposes, one for offices, and the other for past debts, 
But the Bank of Bengal can hold generally, and either abso- 
lutely or conditionally, with the prohibition that they should not 
make advances on such securities. 


Mr. Ingram in reply. 
The judgment of the Court was delivered by 


Maopnersc J.—By the 4th section of Act IV of 1862, 
“for regulatir the Bank of Bengal,” the bank is “ competent 
to acquire an hold any description of property whatever, and 
to transfer ° ad convey the same.” Sections 27, 28, and 29 
describe wh « the general nature of the bank’s business ia to be; 
section 27 iving the bank power to sell “ property and securities 
deposited in the bank as security for loans and not redeemed, 
or prope cy or securities recovered by the bank in satisfaction 
of debt and claims.” Section 30 enacts that the bank shall not 
make any loan or advance on mortgage, “or in any other manner 
on the security of any land, houses, or immoveable property, 
or the title-deeds relating thereto.” 

The object of the present suit, in which the Bank of Bengal 


Ws the plaintiff, is to enforce an equitable mortgage, which 


(1) 3 L. R. P. C., 299. 
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is in the plaint stated to have been given to the bank on the 7th 


RU Azim of June 1869 to secure a debt. The main question to be 
W.D. Caurox- decided is, whether the Bank of Bengal, not having power to 


SHA 


make any loan or advance on mortgage, or on the security of 
any immoveable property or the title-deeds relating thereto, has 
the power to take security of this nature for any debt actually 
already accrued due. 

The equitable mortgage relied on was given by Mulla Abmud. 
On the 14th of March 1870, the appellant (defendant in the 
Court below) purchased the right, title, and interest of Mulla 
Ahmud in the property the subject of the mortgage, at a sale 
in execution of a decree against Mulla Ahmud, the property 
having been attached under that decree on the 5th of February 
1870, 

The appellant purchased with notice of the mortgage or lien 
claimed by the bank; but he claims to hold the property free 
from any such lien, on the ground that the bank acted ultra vires 
in taking such security, and that it is therefore worthless as 
against him. 
~ It was argued for the bank that, whether the taking such 
security was ultra vires or not, the appellant cannot set up that 
defence, the provisions of the Act being intended merely 
for the regulation of the affairs of the bank as amongst the 
shareholders, or as between them and the directors. But this 
is not so; and the contrary was decided by the Privy Council in 
The National Bank of Australasia v. Cherry (1), a case which in 
very many respects resembles the case now before us. I have 
no doubt that if the taking of this security was ultra vires as 
being forbidden by section 30, the appellant has a good defence 
and is entitled to our judgment. 

But, if the security was given to secure a debt already 
incurred and due, I do not think that the taking it was ultra 
vires. It is one thing to say that the bank shall not make a 
business of lending money on mortgage of land and the like, and 
another thing to say that money being actually due and owing 
to the bank, the bank shall not take the security of land or 


(1) 3 L. R, P. C., 299. 
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other immoveable property, or any other kind of good security 1871 
hot expressly prohibited, with a view to its own protection. The Bramo Asm 
original lending of money on the security of immoveable pro- W.D. D. Crore 
perty is quite a different thing (and affects the general position 

. and business of a bank quite differently) from taking such 

security fora debt due. The forbidding the entering into loan 
transactions on the strength of such security, does not appear 

to me necessarily to include @ prohibition against taking such 

security as ® protection against loss.in respect of a debt due: 

and, in the absence of any express prohibition, I do not see 

why I should infer an intention to impose it, when very possibly, 

not to say probably, if was never intended that it should be 

either expressed or implied. Primd facie, a debt having been 

actually incurred, it appears to me to be clear gain to the cre- 

_ ditor to get any security for it, whether by way of mortgage or 

otherwise; and I think that the taking of such security bond 
Jide is within the general scope of the business of the Bank of 
Bengal, as it is not expressly declared not to be so. 

' I proceed to consider whether what occurred on the 7th of 
June 1869 constituted a giving on that date by Mulla Ahmud 
to the bank, of an equitable mortgage or lien on this property, 
by way of security for a debt then due from him to the bank, 
for that is the case stated in the plaint, and relied on before us 
by the Advocate-General, who appeared for the reapondent. 

The circumstances are somewhat peculiar and the evidence 
as to the details of what occurred is remarkably meagre. There 
is no doubt that, on the 7th of June 1869, the title-deeds in 
question were in deposit in the bank, and had been so for some 
considerable time. But we have no precise information as to 
how, or when, or why they came to be in deposit there. Mr. 

Cruickshank, the manager of the branch of the Bank of Ben- 
gal in Rangoon, says that he took charge of his office on the Ist 
of April 1869, and that the title-deeds were then in deposit: 
he cannot say when they were so deposited, but they had been 
in the bank more than a year; they had been deposited to secure 
certain bills on which Mulla Ahmud was liable. ‘The deeds 
e wero deposited after the bills had been discounted; but I oan- 
“not say whether the bills were due at this time. There was 

85 


660 BENGAL LAW REPORTS, (VOL. VII. 


1871  “ perhapsa sum of Rs. 40,000 due by Mulla Ahmud to the 
Isan Azm “hank at the time. The whole was not covered by the bills.” 
W.D. Crue- Mr. Pascal, the assistant accountant of the bank, deposes that 

on the 31st August 1868, Mulla Ahmud owed the bank 
Rs. 47,300; on the 30th September 1868, he owed Rs. 46, 300; 
and on the 7th of June 1869, Rs. 41,000, the whole amount on 
each occasion being the balance of over-due bills. 

In this state of things, the title-deeds being as a matter of fact 
in deposit in the bank, and Mulla Ahmud being indebted to the 
bank in the sum of Rs, 41,100, Mulla Ahmud came to the bank 
on the 7th of June 1869, was pressed for payment by Mr. 
Cruickshank, and declared himself unable to pay. We are not 
told what further passed between the parties, save that Mr. 
Cruickshank wrote a letter addressed to himself which Mulla 
Ahmud signed and delivered to him there and then. 

The title-deeds were not produced or re-deposited upon this 
occasion, but they are the title-deeds of the properties specified 
in the letter. The bank contends that whatever may have been 
the previous dealings between them and Mulla Abmud, an 
equitable mortgage or lien upon these properties for a debt then 
due was created by this transaction of the 7th of June. For 
the appellant it is said that no new equitable mortgage or charge 
was thus created, but that a mere authority to sell was given with 
reference to properties, the title-deeds of which had been de- 
posited under some previous and unproved contract. | 

I think that the bank is right in its contention, and that what- 
ever the circumstances may have been under which the title 
deeds were originally placed in the hands of the bank, an equit- 
able mortgage or lien upon these properties to secure payment 
of the debt then actually due was created on the 7th June 1870. 
And I think this is so, even supposing it to be the case (which 
it is not shown to be) that the deposit was originally made under: 
circumstances which made this transaction one which was ultra 
vires of the bank. For the decision of the Privy Council in the 
cage of The National Bank of Australasia v. Cherry (1) already 
referred to, shows that the debt, as security for which the deposit 


was made, would remain and be enforceable against the debtor, 
(1) 3 L. R., P, O., 299. 
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though the security might be worthless even as against the debt- "1871 
or, as being security which it was ultra vires of the bank to Isranm Arne 
take; and that decision further shows that in such a case the W.D. Canio: 
debtor might subsequently, and in a manner so as not to be iai 
ultra vires of the bank (it having general power to take such 
securities for a debt actually due), make a fresh and valid agree- 
ment with the bank authorizing the bank to retain the deeds, 
&nd promising that they should remain as a security for his debt. 
It appears to me that under whatever circumstances the deeds 
were in the first instance deposited, a large debt was due from 
Mulla Ahmud on the 7th June 1869, and that he did then, 
being pressed for payment, make a fresh arrangement, by which 
he gave an equitable mortgage, or lien, upon these properties, 
as a security for debt incurred previously; and that that fresh 
arrangement was binding upon him, and is binding as against 
the appellant who purchased with notice of the claim of the bank, 
and can stand in no better position than Mulla Abmud himself. 
Something was said as to its being only a case of a general 
banker’s lien. But it is not a case of general banker’s lien at 
all. It is a specific appropriation of certain properties, the title- 
deeds of which are in the hands of the banker, as security for 
a specific debt which has been incurred, and is due and payable. 
It was also contended that the letter of the 7th June was 
inadmissible in evidence, because not stamped. But it has been 
repeatedly ruled in this Court,—Mark Ridded Currie v. S. V. 
Mutu Ramen Chetty (1); Lalji Sing v. Syad Akram Ser (2); 
Srinath Saha v. Saroda Gobindo Chowdhry (3), that the want of 
a proper stamp is not a ground for reversing the decision of the 
lower Court, when the receiving the document without a stamp 
doee not affect the merits of the case or the jurisdiction of the 
Court. To the like effect is the decision of the N. W. P. High 
Court in Crawley v. Maling (4). The Madras-:High Court, I 
admit, has ruled differently in Adtnarayana Setti v. Minchin (5): 
but I am bound to follow the rule adopted here. Itis therefore 
unnecessary for me to express any opinion as to whether the 
document in question required any, and if any, what stamp. 





(1) 3 B. LR, A. C., 126. (4) 1 Agra H. O. Rep., 63. 
(2) Id., 235. (5) 3 Mad, H. C., Rep., 297, 
(3) 5 B. L. B., App., 10. 
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1871 Mr. Ingram, for the appellant, mentioned, but did not much 
Inranmt Army rely upon the fact, that, on the 7th June 1869, the property was - 
W.D. D. Gruran- under attachment, But as that attachment was removed in 

September 1869, it left the plaintiffs security untouched— 
Ananda Lal Das v. Radha Mohan Shaw (1). The attachment 
under which the appellant claims was not made till the 5th of 
February 1870. 

I think the judgment of the Recorder ought to be affirmed 
with costs. I may remark that it seems to me that (as was 
suggested by the Advocate-General) a decree for sale would 
have been the better decree to make under the circumstances. 


On the 14th August 1871, the Advocate-General moved on 
notice to the appellant, that the decree made and signed in this 
appeal should be amended, and that the decree of the lower 
Court should be varied by ordering a sale instead of a fore- 
closure of the property mentioned in the plaint. 

The appellant did not appear. 

MACPHERSON, J.—No cause is shown against the application; 
and I think that it ought to be granted, because, but for a misap- 
prehension on my part, we should have originally drawn up our 
decree as the Advocate-General now asks that itmay be drawn up. 

As I have said in my judgment, it appears to me that a sale 
was the most natural relief to have granted. In the course of 
the hearing of the appeal, the Advocate-General stated that he 
had a ground of cross-appeal which he desired to raise under 
section 348 of Act VIII of 1859, adding that the plaintiff had 
originally sought a sale and not a foreclosure. If I had under- 
stood [asit appears that Mr. Justice Ainslie did | that the Advo- 
cate~General intended formally to ask us, and did in fact ask us, 
to decree a sale, I should certainly have so ordered it. As I now 
find that I misunderstood him, it was by a mistake on my part 
that the decree below was simply affirmed; therefore I think the 
decree should be now varied, and that a sale after three months 
should be decreed in lieu of foreclosure. It will be altered 
accordingly. 

AINSLIE, J.—I concur in varying the decree as proposed. 

Appeal dismissed. 
(6) 2BL.R, FB, 49. 
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HIGH OOURT, 


Before Mr. Justice Norman, Offge Chief Justice, Mr. Justice Kemp, Mr. 
Justice Phear, Mr. Justice Mitter, and Mr. Justice Ainslie. 


THE COLLECTOR OF SYLHET, on senazy or GOVERNMENT (onn 
oy THE Derenpants) v. KALI KUMAR DUTT anp oruers (PLAIN- 


TIFFS. )* 


Act XX VI of 1867 (1), Schedule B, Article 11, nole—Act VIH of 1859, ss. 80 
§ 36—Appeal—Jurisdiction—Stamp. i 


Where a plaint is rejected ander section 30 of Act VIL of 1859 by the first Court, 
on the ground that it is undervalued, an appeal lies from such order under section 36 
of Act VIOI of 1859, and this appeal was not taken away by the note to Article 11, 
Schedale B to Act XXVI of 1867, the object of which was to prevent appeals 
only where the question merely related to the amount of stamp to be impressed 


upon the plaint. 


Tms case was submitted, for the opinion of the Full Bench, 
by Mr. Justice E. Jackson and Mr. Justice Mookerjee, under 


* Special Appenl, No..94 of 1871, from a decree of the Subordinate J udge of 


Sylhet, dated the 22nd November 1870, reversing a decree of the Moonsiff of that - 


district, dated the 18th August 1870. 







ct XX VI of 1867, Schedule B, 
ote b.— In order to ascertain 
or the annual net pro- 
fits of any ~. ty as is described 
in note (a) and iu u- y}, the Court 
may, either of its own motion or on 
application of any party to the sult, issue 
a commission to’ any proper person, 
directing him to make such local or 
other investigation as may be necessary, 
and to report thereon to the Court, and 
the decision of the Court, as to the mar- 
ket value or annual het profits, shall be 
final, If in the result of any such inves- 
, tigation the Court shall find that the 
market value or net profits has or have 
been erroneously estimated for the pur- 
pose of computing the stamp duty, the 
Court shall either (as the case may be) 
refund the excess paid as such duty, or 


Ža 


the Me, 


require the plaintiff to pay so much addi- 
tional stamp duty as would have been 
payable, had the said market value or net 
profits been correctly estimated, and in 
such case the suit shall bè stayed until 
the additional duty shall have been paid.” 

Act VII of 1870, Sec. 9.—“ If the 
Court sees reason to think that the 
annual net profits or the market yalue 
of any such land, house, or garden, as 
is mentioned in Section 7, paragraphs 
5 and 6, have or hns been wrongly esti- 
mated, the Court may, for the purpose of 
computing the fee payable in any suit 
therein mentioned, issue a commission to 
any proper person directing him to make 
such local or other investigation as may 
be necessary, and to report thereon to the 
Court.” 

Sec, 10.—“If in the result of any 
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the following circumstances :—The suit was instituted in the 
Court of the Moonsiff of Lashkerpore for some land valued 
(for the purpose of the stamp duty) at Rs. 82-1-4. 

A preliminary objection was raised before the Moonsiff that 
the claim had been undervalued, and that the plaint, if properly 
valued, should have been filed before the Subordinate Judge of 
the district. The Moonsiff inquired into the question of valua- 
tion, and came tó the decision that the claim was undervalued ; 
and that, had it been properly valued, he could have no jurisdic- 
tion to try the suit; and he accordingly returned the plaint to the 
plaintiff. The plaintiff appealed to the Subordinate Judge, 
who came to a different conclusion upon the evidence, and 
thinking that the Moonsiff had jurisdiction, reversed the deci- 
sion of the Moonsiff, and directed him to tsy the case. l 

A special appeal was then preferred by the defendant, and 
the point was raised that the Moonsiff’s orders on the subject of 
valuation were final under the note attached to Article 11, Sche- 
dule B., Act XX VI of 1867, and that his decision on the ques- 
tion of jurisdiction was consequently final also. In support of 
this view, the defendant’s pleaders-cited Uma Sankar Roy Chow- 
dhry v. Syed: Mansur Ali Khan Bahadur (1), Madhusudan 
Chucherbutty v. Rymani Dasi (2), Mafizuddin, alias Arshad 


such investigation the Court finds that (2) Before Afr. Justice Loch and Mr. Justice 
the net profits or market valne haveor ' Hobhouse, 
has been wrongly estimated, the Gourt, The 29th April 1870. 


if the estimation has been excessive, may, MADHUSUDAN CHUCKERBUTTY 


in its discretion, refund the excess paid (PLAINTIFF) v RYMANI DASI anv 
as auch fee; but if the estimation has ANOTHER (TWO oF tue DEFEND- 


been insufficient, the Court shall require ANTS)" 


the plaintiff to pay so much additional Baboo Durga Das Dutt tor the appel- 
fee as would have been payable bad the lant. . 


said market value or net profits been Baboo Bansi Dhar Sein for the Re- 
rightly estimated. In such case the suit spondents. l 


shall be stayed until the additiorial fee is The facta are fully stated in the jndg- 


paid, If the additional fee is not paid tof ; . 
Within such time as tho Court shall fix, ment of the Court which was delivered 


the snit shall be dismissed?” by 
: Honiousz, J.—We think that the 
» Judge was right in this instance. The 
(1) 5B. L. R., Appu, 6. plaintiff sucd, averring that the value of 


* Special Appeal, No. 2685 of 1869, from a decree of the Judge of West Burdwan, dated 


the 16th August 1869, affirming a‘decree of the Moonsiff of that District, dated the 14th 
June 1869, 
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Ali Chowdhry, v. Karimunissa Bibi (1), and Ishan Chandra 


Mookerjee v. Lo lenath Roy (2). 


4 

his suit was represe ‘ted by a certain 
sum. The Judge oi; the first Court 
directed the plaintiff,|the valuation of 
the property being d‘sputed by the 
defendant, to deposit the necessary fees 
for the enquiry provided for by the note 
to Article 11, clause 8, note (b), Sche- 
dule B., Act XX VI of 1867. The plain, 
tiff refused to deposit the fees in ques- 
tion, and elected rather to rely on certain 
witnesses whom he adduced to prove the 
valuation in question. 
that even npon the evidence of those 
witnesses the plaintiff had undervalued 
his suit, and therefore rejected the plaint. 
The plaintiff appealed to the Judge, and 
the Judge held that the order of the 
Court below was final, and rejected the 
appeal. 

We think the Judge was right. The 
law says that in order to ascertain the 
market value or the annual net profits of 
any “ property ” in suit, the Court “ may 


either of its own motion or on the appli- 


cation of any party to the suit issue a 
commission to any person, directing him 
to make such local or other investigation 
as may be necessary, and to report there- 
on to the Court, and the decision of the 
Court as to the market value or annual 
net profits shall be final.’ We do not 
understand that the Legislature there 
intended to restrict the Court in the 
matter of such investigation so that it 


_conld only ‘take the Ameen’s report in 


such matter, but evidently the Legisla- 


ture tbere intended to give the Court ` 


` the benefit, if it so chose, of the result of 


nn Ameen’s investigation such as is pro- 
vided for in other mattora in the Code of 
Oivil Procedure. But what the Legislature 
does in so many words say, is, that ‘* the 
decision of the Court as to the market 
value or annual net profits shall be final.” 
About these words and the meaning of 
them there cannot we think be any 
reasonable dispute. 


(a).Sp,. No. W. R, 4 


The Court found. 
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Then the pleader for the special appel- 
lant states that there is no decision upon 
this point. This, however, is an error 
of fact. Because what the Court has 
done, and what indeed the special appel- 
lant complains of, is that the Court has 
found that his suit was undervalued, and 
that under-valuation could only have 
reference either to the market value or 
to the matter of the annual net profits ; 
because it is one or other of these facts 
which is the measure of the valuation 
at which any particular suit is to be 
aaseased. 


The pleader, however, refers us to cer- ` 


tain sections of Act VII of 1859, namely 
sections 31 and 36, which provide, that 
when the first Court has rejected a plaint 
for improper valuation, then an appeal 
shall lie from the order of that Court to 


. the Court to which it is subordinate. 


No doubt those sections do so provide, 
But the section of the Act which is 
passed at a later period provides exactly 
the contrary, and of course by implica- 
tion the section of the first Act is re- 
pealed by the provisions of the last Act, 

We think the Judge is right, and we 
dismiss the appeal with costs. 

I may add that in the decision of a cop 
nate matter, in A’shanchunder Chucker- 
butty Y. Soorjo Loll Gossain (a) a Bench 
of three Judges of this Court held that 
whereas in this case the plaintiff had 
refused to obey the order of the Court 
on the matter of a Civil Amecn’s pro- 
ceeding and investigation, it was held 
that in reality he was in default, and his 
suit should have been, and was, properly 
dismissed for default, and no appeal or 
special appeal lay against the order of tho 
‘Court dismissing tho plaintiff's suit, and 
that his only remedy, was by way of 
- review. 


(1) 6B. L. R., App., 11. 
(2) Zb., 12. 
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Mr. Justice E. Jackson and Mr. Justice Mookerjee, but on 
re-consideration they were inclined to doubt the correctness of 
their judgment. 

Their Lordships observed that it seemed to them that the 
proper construction to be placed upon the note to Schedule 
B of Act X XVI of 1867, is that, when the case is admittedly 
one within the jurisdiction of the Court in which the suit is 
brought, the exact amount of stamp required may be determined 
by that Court, and its decision is final. This would appear from 
the last sentence in that note which directs that, if the valuation 
is found to be excessive, the excess shall be returned, and if 


deficient, the deficit shall be put in before the case proceeds any. 


further. These directions would not apply when the. deci- 
sion of the Moonsiff was that the valuation took the case 
beyond his jurisdiction. That if this be the correct interpreta- 
tion to be put upon this law, it will do away with the forced 
construction put upon this partion of the law in the decision in 
Madhusudan Chuckerbutty v. Rymani Dasi (1),—viz., that by it 
sections 31 and 36 of the Procedure Code are virtually repealed, 
though there is no repealing enactment to that effect, and there 
will be an end also of the other difficulty which must follow if 


the former view of the law is correct,—v?z., that, when the Moon- 
_ siff and Subordinate Judge take different views of the valuation 


of a suit, as in this case, the decision of each, as to the institution 
of the suit in his Court, is final, and the plaintiff has no remedy. 

The learned Judges being asked to refer the question to a 
Full Bench, considered that that would be the proper course to 
adopt, and accordingly referred the case. 


Baboo Annada Prasad Banerjee, for the appellant, contended 
that the question of jurisdiction rests entirely upon the question 


` of the stamp to be paid on the plaint, because it is the valuation 


of the suit that determines which Court is competent to try the 
suit. And as the Moonsiff’s decision on the question of stamp is 
final under note 6, Schedule B to Act X XVI of1867, it is final 
also as to jurisdiction. He relied upon the cases before cited. 


Baboo Durgamohan Das for the respondents was not called 
upon. 
° l (1) Ante, p. 664 


* 
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The opinion of thé Full Bench was delivered by 1871 


Tus COLLECT- 


Norman, J.—lIn this case Ginu Chand Dutt, the plain- ozor Srzuvr 
tif, brought a suit in the Court of the Moonsiff of Lashkerpore, A Kovrar 
in the district of Sylhet, for some lands, valuing his rights at 
Rs. 82~1-4. 

A preliminary objection was raised by the Collector of Sylhet 
on the part of Government, the defendant-in the suit, to the effect 
that the Moonsiff had no jurisdiction, the property having been 
undervalued. The Moonsiff madea local enquiry, and finding 
the value of the property in suit to be Rs. 2,250, which was 
beyond his jurisdiction, returned the plaint to the plaintiff, in 
order that it might be filed in the Subordinate Judge’s Court on 
a stamp of Rs. 2,250. The plaintiff appealed to the Subordinate 
Judge against the order of the Moonsiff rejecting the plaint, on 
the ground that the value of the claim, the subject-matter of the 
suit, was beyond his jurisdiction, under the provisions of the 36th 
section of the Code of Civil Procedure, Act VIII of 1859. 
The Subordinate Judge entertained the appeal, and tried the 
question of the valuation of the property. He found that the 
value of the claim was Rs. 500, and accordingly reversed 
the order of the Moonsiff which rejected the plaint. He directed 
the Moonsiff to receive the plaint upon a valuation of Ra, 500, 
and to try the case upon the merits. 


From that decision a special appeal was presented to this 
Court, and the objection taken was that no appeal lay from the 
decision of the Moonsiff as to the market value of the property 
in suit, The appellant relied on a note to Article 11 of 
Schedule B, Act X XVI of 1867, which provides that (reads. ) 
The case came before a Division Bench of this Court, Justices 
E. Jackson and Mookerjee, who, finding that there had been 
two decisions to the effect that in such cases no appeal lies from 
the determination of the first Court as to the value,—one of 
them being the case of Madhusudan Chucherbutty v. Rymant . 
Dasi (1), and the other of Jshan Chandra Mookerjee v. 
Lokenath Roy (2); referred this case for the opinion of a Full 
Bench. 


(3) Ante p. 664, (2) 6 B. L. BR, App, 12. 
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We are of opinion that, whenever a plaint is rejected under 
the provisions of section 30 of Act VIII of 1859, on the ground 
that the amõunt or estimated value of the claim, as stated by 
the plaintiff, is beyond the jurisdiction of the Court, an appeal 
is given by section 36 from the order rejecting the plaint. We 
think it clear that the provisions in the note to the Stamp Act 
XXVI of 1867, which was passed for a totally different pur- 
pose, namely, to prevent appeals upon questions of stamp duty 
where the sole question is as to the amount of stamp to be 
impressed on the plaint, cannot have the effect of repealing by 
implication the provisions of the Code of Civil Procedure, 
which in clear and distinct terms give a right of appeal where a 
plaint is rejected upon the ground that it is undervalued. We 
think it clear that, whenever for the purpose of determining the 
question whether or not the lower Court was right in rejecting 
the plaint upon the ground that it had no jurisdiction to enter- 
tain the suit, it becomes necessary to try what is really aud truly 
the value of the property in suit, the Court which has to deter- 
mine the appeal upon the question of jurisdiction has incident- 
ally power to determine all those questions of fact which are 
necessary to enable it to arrive at a satisfactory determination 
on the question of jurisdiction. .We think therefore that there 
is no doubt that an appeal to the Subordinate Judge lay in the 
present case, and for the purpose of determining that appeal, the 
Subordinate Judge had the power to enquire into and deter- 
mine the question of the value of the property in suit. Were 
it otherwise, the greatest possible inconvenience would regult. 
If a plaint had been presented to the Moonsiff, and the Moon- 
siff had tried the question as to the value of the property, and 
had decided that he had no jurisdiction, he would of course dis- 
miss the suit. Suppose then the plaintiff being unable to 
appeal, to have presented his plaint to the Court of the Subor- 
dinate Judge, and the defendant bad there objected that the 
valuation was not such as to give the Subordinate Judge 
jurisdiction. Itis easy to imagine cases in which that course 
would be open to a defendant, notwithstanding an objection made 
by him to the valuation in the lower Court. If the objection 


` on the part of the special appellant is well founded, it would 


a 
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become the duty of the Subordinate Judge to take up and try 


-the question of valuation and his decision also would be final, 


and therefore there would be a final decision that the suit could 
not be maintained in the Moonsiff’s Court, and also a decision 
equally final that the suit could not be maintained in the Subor- 
dinate Judge’s Court, which would lead to a practical absurdity 
and the greatest inconvenience, 

The result of this decision is that the appeal will be dismissed 
with costs; the respondent will be allowed full costs, both in this 
Court and before the Division Bench. 


. [APPELLATE CIVIL. 


Before Mr. Justice Bayley and Mr. Justice Ainslie, 


MUSSAMAT SURAJ BANSI KUNWAR (one or THe Durenpants) v. 
MAHIPAT SING (Prarstirr).” 


Suit by a Reversioner— Declaratory Decree— Cause of Action. 


SA: brought a suit against C, and D., alleging that he was an heir expectant upon 
the death of B., a Hindu widow in possession of an estate, and as such sought for a 
declaration of title, and to have a certain conveyance of this estate said to have 
been executed by C. in favor of D. set aside as affecting A.’s future interest, with- 
out charging any act of waste or injury to the property which might affect his rights 
asreversioner. Held, that A. had disclosed no cause of action against C. and D: 


Tae plaintiff in this case sued as heir to his uncle for a 
declaration of his title to, and to set aside a kobala of a certain 
share in an estate, said to have belonged to one Nando Lal, 
deceased, executed by one Champa Kunwari and others, dated 
25th March 1867. The plaintiff alleged that his ancestor, 
one Sheoburn Sing, purchased the property in suit, on the 25th 
July 1828, benami, or in the name of, one Ritburn Sing, and had 
effected a mutation of name in his favor, but himself held pos- 
session of it; that after the death of Sheoburn Sing, his sons 
remained in possession; that Nando Lal, one of the sons, died, 


* Special Appeal, No. 290 of 1871, from a decree of the Subordinate Judge of 
Bhagulpore, dated the 4th December 1870, reversing a decree of the Moonsiff of 
that district, dated the 18th May 1870. 
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leaving a widow, who had succeeded him ; that Champa Kunwari, 
daughter, and Dwarka Sing, minor, grandson of Ritburn Sing, 
had executed the aforesaid kobala in favor of one Ratu Sahi, at 
the instigation of two other persons, Prasad Sing and Janki 
Sing, who, the plaintiff alleged, were desirous of obtaining pos- 
session of the share in suit. The plaintiff, therefore, sought for 
a declaration of his title to the estate of his deceased uncle 
Nando Lal, and that this alienation was void. 

The vendees, under the kobala in question, denied the plain- 
tiff’s title; alleged that Ritburn Sing was the real proprietor 
and in possession ; that after his death his heirs continued to hold 
the estate, and that Champa Kunwari and Dwarka Sing 
being duly in possession, had sold the share in question. 

The wife of Nando Lal, deceased, declared that she had 
nothing whatever to do with the estate of Ritburn Sing. 

On the evidence, the Moonsiff found that the plaintiff had 
failed to establish his title; that Ritburn Sing was not a benami- 
dar but real proprietor; and that he and his heirs had been in 
possession. He accordingly dismissed the plaintiffs suit. 

The plaintiff appealed, and the decision of the Moonsiff was 
reversed, and the plaintiff obtained the declaratory decree he had 
prayed for. The defendants then appealed specially to the High 


Court. 


Mr. C. Gregory (with him Baboo Durga Das Dutt), for ‘the 
appellants, contended, that the plaintiff had disclosed no 
cause of action, his suit being to set aside certain alienations 
of a share in an estate (in which he bad no present sub- 
sisting interest or possession) aa affecting some probable future 
right of his in the same. On the plaintiff’s own showing, the 
widow of Nando Lal was in possession, the act complained of was 
one committed by strangers, who it was not alleged had in fact in 
any way dealt with the property so as to cause any injury 
to it, therefore the plaintiff had no ground for instituting this 
suit. So long as the widow was in possession, the plaintiff 
could not sue; and in this case, it was never contended that the 
widow had done anything causing waste. Upon the plaintifi’s 
own case, therefore, he was out of Court—Mussamut Pran- 


an 
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puttee Koer v, Lalla Futteh Bahadoor Singh (1) and Nabin 
Chandra Chuckerbutty v. Iswar Chandra Chuckerbutty (2). 


Baboo Milmadhab Sen, for the respondent, contended, that upon 
the evidence it was proved as a fact that Sheoburn Sing and his 
heirs were in possession, and on the death of Nando Lal his widow 
was in possession of his share as tenant-for-life, and that Ritburn 
was a mere benamidar, which decision of fact could not be set 
aside in special appeal; and that the mere fact of the widow of 
Nando Lal being in possession would be no ground for setting 
aside a decision as to title as against the defendant in this suit, 
particularly as in the Courts below the defendant had contested 
the suit on the merits, and did not then raise the objection that 
there was no cause of action. He urged that the defendant ought 


not to be allowed to take this objection to the plaint for the first 


time on special appeal, after losing on the merits in the Court 
below. 


Mr. Gregory was not called upon to reply. 
The judgment of the Court was delivered by 


BAYLEY, J.—In this case we think that the first and the second 


‘grounds of special appeal must prevail. 


The facts are briefly these:—The plaintiff comes in as the 
reversioner of the widow of one Nando Lal, the son of Sheoburn 
Lal. He sued for the declaration of his title by setting aside 
a kobala dated the 25th March 1867 from one Mussamat Champa 


.Kunwar, daughter of Ritburn Sing, and others, propounded 


by the defendant. .The plaintiff does not sue for confirmation 
of possession, on the contrary his allegation is that his posses- 
sion is undisturbed. It is also a fact that the widow of Nando 
Lal, the tenant-for-life, is in possession.. The suit is not brought 


_ to set aside any alienation made by her, or any direct act of 


waste or injury to the property, which might affect the rights 
of the plaintiff as the widow’s reversioner. What is pressed 
upon us by the respondent is that, although the name of 
Ritburn was used as that of the recorded proprietor of the pro- 


(1) 2 Hay’s Rep, 608, - (2) Oase No. 460 of 1867 ; April 29th, 1868. 
87 ý 
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perty and his widow executed to the defendants the deed which 
is set up, still the real proprietor was Sheoburn, the father of 
Nando Lal, whose widow is the tenant-for-life; in other words, 
that the act of Ritburn’s widow must be deemed no legal act, as 
the property was not Ritburn’s at all; but Sheoburn’s only. Nowa 
Full Bench in the case of Nabin Chandra Chuckherbutty v. Iswar 
Chandra Chuckherbutty (1), and the late Chief Justice in the case 
of Mussamut Pranputiee Koer v. Lalla Futteh Bahadoor Singh (2), 
have held that a reversioner ought tosue not upon some contingent 
and uncertain right which may neveraccrue tohim, butupon some 
positive right; and further that was a case of an alleged improper 
alienation by the widow herself. Inthe present case, however, 
it is not pretended that there was any such alienation or any 
waste by the widow affecting the plaintiff as her reversioner. 
The mere execution of a deed or the registration of it as between 
strangers without any ulterior act directed against the plaintiff 
or his possession, or against the widow and her possession, can 
in no way give the plaintiff a cause of action at this stage. It 
would be contrary to all judicial rules to express any further 
opinion in the case, as we are asked to do, at the present 


_ stage of the litigation, and as the case at present stands before 


us. It must be left to the plaintiff when any real. cause of 
action or reversionary right accrues to him to take such steps as 
he is then advised. As the case stands at present, we think the 
judgment of the lower Appellate Court must be reversed, and 
the plaintiff’s suit dismissed as brought without any existing 
cause of action, aud with all costs. 


Appeal allowed, 


(1) Oase No. 460 of 1867; April 29th, 1868. (2) 2 Hay’s Rep., 608. 
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KHUGOWLEE SING AND OTHERS (DEFENDANTS) v. p gs 
HOSSEIN BUX KHAN AND oTHERS (PLAINTIFFS), ” 1871 
Jany. 19 & 20, 
ON APPEAL FROM THE HIGH COURT OF JUDICATURE, 
NORTH-WESTERN PROVINCES. 


Res Adrudicata— Civil Procedure Code (Act VIH of 1859), 3. 2— Evidence 
weighed by Judicial Committee. 


The doctrine laid down in the Duchess of Kingston’s case (1) a8 to estoppel by 
judgment is applicable to cases tried under the Civil Procedure Code of India, 
the 2nd section of which is consistent with that rule. 

But the Judicial Committee, reversing the decision of the Court below, consider- 
ed that the doctrine had no application in the present case, the judgment relied 
on not being the judgment of a QOourt of concurrent jurisdiction directly upon 
the point upon the same matter ; and after an examination of the whole evidence 
restored the judgment of the first Court. 


On the 12th March 1843 the respondents, by two several 
deeds, conveyed to fhe appellants certain land, tlie deeds pur- 
porting to be out-and-out deeds of sale, and receipts were also 
signed acknowledging payment of the purchase-money. 

Instead of the deeds being registered in the usual way, the 
appellants brought on the following day two actions (one on each 
deed, against the respondents signing the same respectively.) to 
establish their rights as purchasers under the deeds, and to have 
r ~ Sn and entry of their names in the settlement registry. 
„e respondents appeared, confessed judgment, and decrees were 
“zen on consent. 
application to complete the mutation of names, one 

Furzuu. claimed a portion of the property under the 
- right of pr. “an, and another portion as his own. The 

appellants success: | sisted his first claim, but were beaten 


kd 








* Present :—TuE Rieut Hon’'sLe Lord Caress, Sim James W, CoLviLg, Sia 
JOSEPH Naprer, AXD SiR LAWRENOB PERL. 


(1) 2 Smith’s Leading Oases, 6th edition, 679. 
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on the other; that, however, included a portion of the property 
not now in dispute. As to that now in dispute, the appellants 
received possession and completed the registration. 

In’ 1846, a judgment-creditor of the respondents attached 
a portion of the land, but on the appellants’ objection the 
attachment was removed. 

A small portion of the land having been let by the appellants 
to one of the respondents, they, in 1863, brought a summary 
suit in the Deputy Collector’s Court for arrears of rents. The 
respondents then set up the case that the appellants were only 
mortgagees, the deeds of sale being, as he alleged, signed con- 
temporaneously with an ikrarnama signed by the appellants 
agreeing to hold only as mortgagees in possession for twenty 
years, and agreeing to allow the movtgagors to hold a portion 
rent-free. The appellants denied this agreement, but, relying 
on a potta and kabuliat, did not produce evidence in support of 
such denial, and having failed to prove their kabuliat, their 
suit was dismissed, the Deputy Collector stating that, in his 
opinion, the ikrarnama was proved, and that under it, the 
claim of the respondents to hold rent-free was established. 

On appeal, the Judge of Futtehpore, i in supporting the ‘order 
of dismissal, said :— 

“Tt will appear that the principal claim was ee for bal- 
“ance of rent from 1258 to 1269 Fusli (1851 to 1862), and the’ points 
“ at issue in the case are whether the defendant (respondent) is respon- 
“sible for the amount of balance claimed, and whether the suit is barred 
“by the Law of Limitation. The Deputy Collector, in reference to the 
“ papers filed by both the parties which have no connection with the 
“present claim, has made a lengthy enquiry, but from the evidence it 
is not conclusively proved that the defendant (respondent) was a culti- 
“vator paying rent. Secondly, in my opinion, the claim is barred 
“according to section 82, Act X, and section 16, Act XIV of 1859. 
“Jt is therefore ordered that the decision of the Deputy Collector be 
“upheld, and the appeal be dismissed, and the appellant pay the costs. 
“ together with interest, and a-copy of the decree be sent to the Court 
“of first instance for information that the decision dated 8lst January 
“ 1863 has been upheld.” —- 

On further appeal to the Sudder Court at Agra the decision 
was supported, but in the following words:— 


‘ 
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“With reference to the first plea, we observe that the plea of estoppel 
“was not distinctly urged before the lower Courts. Moreover, the 
“question of whether the plaintiff is an out-and-out purchaser or only 
“ conditional purchaser under the deeds of 12th March 1843, does not 
“arise in this case. The question before the Revenue Courts was, 
whether the defendant was a tenant liable to claim rent or not, and 
“whether he had ever paid rent, and on these points the lower Courts 
“have decided on the evidence before them in the negative. With this 
“ finding we cannot interfere in special appeal; we therefore reject the 
“first plea; we don’t consider the second plea of any weight, as the 
“finding of the genuineness of the ikrarnama is involved in the Judge’s 
“finding that the plaintiff has not proved his claim, and his general 
“ acceptance of the decision of the lower Court. The third plea is also 
“ without weight for the same reason. 

“We therefore dismiss the appeal with costs.” 


On the 19th March 1866 the respondents began the present 
suit seeking to establish the transaction as one of mortgage, and 
to redeem the property and obtain the balance of mesne profits 
due by the appellants over and above the mortgage debt and 
interest. The plaint was based on the ikrarnama, as being con- 
temporaneous with, and as affecting the deeds of sale. 


The appellants denied the ikrarnama and relied on the 
deeds. The Judge, having in his judgment gone fully into 
the evidence, held the ikrarnama to be a forgery. 

There was no issue raised as to the former judgment by the 
Deputy Collector being an estoppel. 


The respondents appealed to the High Court, and in their 
first ground of appeal relied on the decision of the Deputy Col- 
lector, supported by the Judge of the Sudder Court, as being in 
favor of the genuineness of the ikrarnama. 

The High Court reversed the decision by the following 
judgment : 

“The appeal must, we think, prevail. It is surprising that the lower 
« Court has not adverted to the decisions in the former case mentioned in 
“ the first ground of appeal. - 

“It is true that in that case the question whether the present defend- 
“ants: (who were then the plaiutiffs) were absolute or conditional 
‘“ vendees did not arise, and was not determined. 
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“But the question requiring to be determined and actually determined 


KaveowLer “jn this case,—wviz,, whether the then defendants, who are the present 


Sina 
v, 
Hosssrm Box 
KHan. 
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“ plaintiffs, were entitled to hold 76 bigas of land rent-free under the 
“deed of agreement, dated 12th March 1843, which purports to modify 
“ the sale deeds of the same date, on which the pretensions of the other 
“ party to be absolute vendees are founded, did raise the question whether 
“that deed of agreement was a genuine and authentic deed or not, and 
“it was decided to be such. 

“Tt would in our opinion be contrary to sound principle and estab- 
“lished practice to re-open the latter question, so decided as it was then 
“on the merits between the parties now before us, or to maintain a 
“decision thereon opposed to that then passed. The respondents’ 
“ pleaders have referred to a precedent in which a question once decided 


“ was held to be open to a fresh decision between other parties, but that pre- - 


“ cedent is manifestly inapplicable to a case in which the parties are the 
“ very persons who were the parties to the suit formerly decided. We 
* consider ourselves bound to accept the deed of agreement which is the 
“ basis of the present claim as a true deed, it having been already ad- 
“judged to be so, as it is nob pretended that itis a partial forgery, 
“but, on the contrary, is alleged by the defendants to be an entire 
“fabrication. We must, therefore, acknowledge the plaintiffs’ right 
“and title to redeem the property in suit, and as the accounts filed by 
“them showing the mortgage debt, as stated in the aforesaid deed of 
“agreement, to have been liquidated, and the surplus claimed to be due 
“to them, were only objected to in the lower Court in the vaguest man- 
“ner, and the respondents pleaders, on being challenged, are not pre- 
“pared to offer any specific objections to them here, we decree the 
“claim and appeal with costs, and interest at the rate of six per cent. 
“ per annum.” ‘ 

The defendants having appealed to England, the case came 
on for hearing ex parte. l 


Mr, Leith contended that, in the absence of the estoppel 
being pleaded by the plaintiff and a distinct issue raised on it, 
it was not competent for the High Court to decide the case 
upon it—Trevivan v. Lawrence (1). Even if so, the decision 
of the Deputy Collector did not come within the rule as to res 
adjudicata—Duchess of Kingston’s case (2). [Lord Cairns 
read the passage from that case referred to in the judgment (3) ]. 


(1) 2 Smith’s Leading Oases, 692, (2) Ibid, 679. (3) Post, p.678. 


Whe, 


VOL. VIL] PRIVY COUNCIL. 


On the evidence it is clear that the finding of the Court of first 
instance was correct. He then went into the evidence. 


Their Lorpsuirs having taken time to consider, gave’ the 
following judgment:— 

This appeal having been heard ex parte, their Lordships 
were desirous, before they determined it, carefully to read and 
consider the evidence in support of the case of the absent 
respondents, the plaintiffs in the suit. l 


The suit was in the nature of a redemption suit, and was 
brought to recover from the appellants certain property, on 
the allegation that their title was originally that of mortgagees 
by way of conditionàl sale; that the mortgage debt had been 
satisfied; and that, accordingly, the plaintiffs were entitled to 
recover possession of the land with mesne profits from the date 
of such satisfaction. 


The case of the appellants was that they, or those whom 
they represent, had been in possession of the lands for upwards 
of twenty years under two deeds of absolute sale, executed in 
consideration of Rs. 9,800 on the 12th March 1843, and 
confirmed by two decrees of the Civil Court passed on the 
confession of their vendors, the plaintiffs in the present suit. 


The plaintiffs, not denying that this was the ostensible title 
of the appellants, insist that the true transaction was a mort- 
gage by conditional sale for securing the sum of Rs. 4,000 
with interest, and that this was effected by the ikrarnama of 
even date with the deeds of sale. 

It was therefore essential to the plaintiffs’ case to establish 
the validity of this ikrarnama. 

The Zilla Judge who tried the cause in the firat instance 
decided that it was not a genuine instrument, and dismissed the 
suit.. But the High Court of Agra, on appeal, reversed his 
decision, and decided in favour of the plaintiffs, upon the 
ground which their Lordships will next consider. 


This judgment of the High Court does not profess to pro- 
ceed upon a review of the general and conflicting evidence given 
in the cause. It is founded solely upon the omission of the 
Judge below to give due weight to the fact that the ikrarnams 


“we 
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had been declared to be valid and genuine by the Deputy 
Collector of Futtehpore in proceedings which will be afterwards 
considered, and it treats that finding as res judicata between 
the parties. 

Those proceedings are referred to on the face of the plaint, 
aud their Lordships will therefore assume that the point, though 
not made the subject of a formal issue, was sufficiently raised 
on the pleadings. 

Their Lordships, however, are of opinion that the judgment 
of the High Court reversing that of the Zilla Judge cannot 
be supported on this ground. 

In the course of the argument, one of their Lordships quot- 
ed from the opinion delivered by the Judges in the Duchess of 
Kingston’s case the following passage:—‘ From the cases re- 
“lative to judgments being given in evidence in civil suits, 
“ these two deductions seem to follow as generally true: -first, 
“that the judgment of a Court of concurrent jurisdiction 
‘directly upon the point is, as a plea, a bar, or, as evidence, 
“ conclusive, between the same parties upon the same matter 
“ directly in question in another Court; secondly, that the 
“judgment of a Court of exclusive jurisdiction, directly upon 
“ the point, is in like manner conclusive upon the same matter, 
“between the same parties, coming incidentally in question in 
“ another Court for a different purpose. But neither the judg- 
“ment of a concurrent or exclusive jurisdiction is evidence of 
“any matter which comes collaterally in question, though with- 
«in their jurisdiction, nor of any matter incidentally cognizable, 
“ nor of any matter to be inferred by argument from the judg- 
“ment” (1). 

There is nothing technical or peculiar to the law of England 
in the rule as so stated. It was recognized by the civil law, and 
it is perfectly consistent with the second section of the Code of 
Procedure under which this case was tried, which says,— 

“The Civil Courts shall not take cognizance of any suit brought 
on @ cause of action which shall have been heard and determined 
by a Court of competent jurisdiction in a former suit between the 
same parties or between parties under whom they claim.” 


(1) 2 Smith’s Leading Cases, 680. 
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Now, what were the proceedings which in this case were 1871 
assumed to afford evidence in favour of the validity of the ikrar- Kuucowves 





8ra 
nama which the appellants were not at liberty to dispute? i v. 
` i ossis Box 
They are set out in the record. It appears from them that the Kuax. 


appellants, in March 1863, brought a summary suit for arrears 
of rent before the Deputy Collector against one of the plaintiffs 
in the present suit. They alleged that he was an occupier of a 
small portion of land not exceeding 37 bigas, being part of 
the land in question, under a potta and kabuliat. The defend- 
ant in that summary suit denied the case of the plaintiffs (the 
present appellants), alleged that the transaction of 1843 was a 
conditional sale, produced the ikrarnama, and contended - that 
under a particular stipulation in it he and the other vendor or 
mortgagor were entitled to hold 75 bigas rent-free. The 
appellants then, as now, dented the validity of this ikrarnama, 
Evidence was taken on both sides; and the Collector, holding 
that the appellants had failed to prove their case, and that the 
defendant in the summary suit had proved the ikrarnama, dis- 
missed the claim. On appeal to the Zilla Judge this dismissal 
was confirmed, but on the ground that the appellants had failed to 
prove that the defendant was a cultivator paying rent, and that 
their claim was barred by limitation; and the Judge remarked 
that the Deputy Collector had made a lengthy inquiry with 
reference to the papers filed by both parties which had no con- 
nection with the present claim. 

On special appeal to the Sudder Court the dismissal of the 
claim was again confirmed, the Court observing that the ques- 
tion whether the plaintiffs (the appellants) were out-and-out 
purchasers, or only conditional purchasers, under the deeds of the 
12th March 1843, did not arise in the case. : 

From this statement it appears that the ultimate decision of 
this claim- for rent did not turn upon the validity of the ikrar- 
nama. But if the judgment of the Collector had been final 
in the matter before him, his incidental finding that the ikrar- 
nama was a valid instrument would not be conclusive between 
the parties in the present litigation. .For the question before 
him was not the issue now raised between the parties; and his 
decision was not that of a Court competent to adjudicate on a 
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question of title He had only a special jurisdiction to try 
summary suits for the recovery of rent, 

The eadem causa petendi, and judgment of a Court of com- 
petent or concurrent jurisdiction, are both wanting here, Their 
Lordships, therefore, being of opinion that the decree under 
appeal cannot be supported on the only ground which the Judges 
of the High Court have assigned for it, will proceed to consider 
whether the evidence in the cause, taken og a whole, affords 
any sufficient reason for disturbing the decree of the Zilla 
Judge. 

It is not denied that on the 12th of March 1843 the deeds of 
absolute sale were executed; that on the 14th of March they 
were produced in the Civil Court, where decrees were passed 
upon them; and that on the lst of May 1843 the proceeding 
for the mutation of names took place. The last was not with- 
out opposition. One Furzund Hossein Khan put in objections 
founded on the right of pre-emption under the Mahomedan 
law, and on a claim to a small portion of the property sold. 
The former objection was overruled; but it could only have 
been made to an absolute sale; and the fact that it was made is 
an additional proof that the transaction was then treated as, 
and understood to be, an absolute sale. In the plaint, indeed, it 
is alleged that the transaction was represented to be an absolute 
sale, and not what -it really was, a mortgage, in order to avoid 
any claim founded on the right of pre-emption. But this state- 
ment appears to their Lordships to be founded on a misconcep- 
tion of the law of pre-emption, and therefore to afford an argu- 
ment against the truth of the plaintiffs’ case. Three years 
later, in September 1846, part of the property was seized by 
a judgment-creditor of the vendors. The appellants came in as 
objectors, claiming as absolute owners; and their objection pre- 
vailed, though the ikrarnama, according to the plaintiffs’ case, 
had then been registered, and, if a valid document, would have 
left in them an interest capable of being taken in execution. 

The plaintiffs have given no explanation whatever why they 
consented to the decrees, Although, in 1846, there was this 
execution against them, there is no suggestion that in 1843 
they had any interest for making that which was in fact a mort- 
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gage appear to.be an absolute sale. The probabilities of the 
case, therefore, resulting from the history of the res geste are 
all against the validity of the ikrarnama. 

But what is the direct evidence of the execution of that 
instrument? The evidence of the two first witnesses, Jhu 
Khan and Khadir Bux, who are not subscribing witnesses, 
appears to their Lordships to be worthless, The evidence of 
the attesting witnesses who are called is not consistent. 
Sheadan Putwarri, who from his position might have been a 
more trustworthy witness, is not called. In addition to the 
discrepancies and other circumstances tending to cast suspicion 
on the testimony for the plaintiffs which have been stated by 
the Zula Judge, their Lordships have to observe that the 
document impeached purports to have been executed on the 
same day as the undisputed deeds of sale; that by several wit- 
nesses 1t is sworn to have been executed at the house of Maho- 
med -Sidiq, the writer of the bills of sale; yet all these 
Witnesses say that they saw no instrument but the ikrarnama 
executed. It is difficult to see why, if the ikrarnama was 
really executed on the 12th of March 1843, and in the house 
of the appellants’ agent, it was not executed with the deeds of 
sale, and attested by the same witnesses. Again, as the Judge 
has observed, the witnesses for the plaintiffs fail to prove the 
payment of the Rs. 4,000 which they allege to have been the 
consideration for the mortgage; whilst the witnesses for the 
appellants have proved, to the satisfaction of the Judge, the 
payment of thé Rs. 9,800 which they allege to have been 
the consideration for the sale. It lay on the plaintiffs to prove 
the validity of the instrument on which they rely. The oral 
evidence was conflicting, and the Zilla Judge came to a clear 
conclusion that the witnesses for the plaintiffs were not to be 
believed, and that the witnesses for the appellants were trust- 
worthy. Their Lordships would, for obvious reasons, be slow, 
in any case, to overrule the opinion expressed by the Judges 
in whose presence the testimony was given touching the eredi- 
bility of native witnesses. In the present case, their own con- 
clusion, formed upon a perusal of all the evidence in the cause, 
is substantially in accordance with that of the Zilla Judge. 
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‘They are of opinion that he was right in holding that the plain- 
tiffs had failed to establish the validity of the ikrarnama, 
‘which was the foundation of their case, and in dismissing their 
suit, Their Lordships will accordingly advise Her Majesty 
‘to allow this appeal, to reverse the decree of the High Court, 
and to direct that in lieu thereof a decree be made dismissing 
the appeal against the deoree of the Zilla Judge with costs. 
If the appellants have paid any costs under the order reversed, 
those costs must be refunded, and they must also have their 
‘costs of this appeal. 
ie Appeal allowed. 
Agent for appellants: Mr. Wilson. 


' [APPELLATE CIVIL] 


Before Mr, Justice Bayley and Mr. Justice Paul, 


INDUR CHANDRA DUGAR (ons or rue Derenpants) v, LACHMI 
BIBI (Piaintrirr.)* 


Hundi—Duplicate—Acceptance-—— Custom, 


The plaintiff obtained a hundi from a banker, B., at Baluchar, for a certain amount 
drawn upon the firm of the latter at Calcutta. Afterwards on her representing to 
B. that she had last the hundi, B. granted the plaintiff a duplicate, in the body of 
which it was stated that if the original had been accepted before presentation of the 
duplicate, the latter was to become null and void. The duplicate was presented 


.to the agent of B. at Calcutta, and payment was refused, on the ground that the 


original had been presented and accepted and paid in duo time. Held, that the 
plaintiff had no cause of action against B. for non-payment of the duplicate hundi 
nor for money had and received on account of the original consideration haying 
failed. j 

Custom cannot affect the express terms of a written contract, 


THE plaintiff on the sixth day of the dark side of the moon in 
Jaishta 1926 Sambat, 31st May 1869, obtained a hundi for 
Rs. 1,000 from the firm of Indur Chandra Dugar at Baluchar, 


-> Special Appeal, No. 2554 of 1870, from a decreo of the Officiating Judge of 
Moorshedabad, dated the 23rd September 1870, affirming a decree of the Subor- 
dinate Judge of that district, dated the 31st May 1870, 


™ 
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drawn upon his firm at Calcutta, She alleged that this hundi 1871 
was lost, and that she thereupon gave notice of the fact to the I?ve Cuax- 
firm at Baluchar, and obtained a duplicate ; that when the dupli- 
cate was presented for payment to the firm in Calcutta, payment 
was refused, with an endorsement on it, stating that the original 
hundi, presented by Haranand Roy Dowlat Ram, had been 
accepted and paid; that thereupon she gave notice of the dis- 
honor of the duplicate hundi by the Calcutta firm to the drawer 
of the hundi at Baluchar, and demanded payment from him. 
On his refusing to pay, she brought this suit to recover the 
amount of the hundi paid by her from him, making the person 
who had presented the original hundi to the firm of the drawer 
at Calcutta a defendant along with him. 

The defendant No. 1, Indur Chandra Dugar, admitted having 
drawn the hundi, and having granted the duplicate, as alleged 
by the plaintiff, but he contended that he was not liable to pay 
the amount of the original hundi to the plaintiff, as he had issued 
the duplicate on the express understanding that it was not to be 
paid if the first had been accepted before the presentation of the 
second, and that this condition was inserted in the body of the 
duplicate hundi, and that his firm at Calcutta had accepted and 
paid the original hundi, before the presentation of the duplicate, 
in good faith and in due course of business to one Haranand 
Roy Dowlat Ram, a respectable man. The defendant No. 2 
Dowlat Ram urged that the plaintiff had disclosed against him 
no cause of action; that he was not liable for the money, and 
that he had, in good faith and im course of business, obtained 
the original hundi from one Debi Dutt Ponkesmal. 

The Subordinate Judge held that the plaintiff had proved a 
custom among bankers that, whenever a duplicate hundi is issued, 
the firm or individual who has to accept and pay it, must call 
for a triplicate from the drawer before honoring the hundi. On 
this point the Subordinate Judge remarked :—‘‘ In short, from 
e the tenor of the evidence of these witnesses above named, it 
‘¢ seems incumbent on the gomasta in charge of the defendant’s 
«c firm at Calcutta, to call for a triplicate from the drawer, his 
“ employers firm at Baluchar, and to make payment after 
‘“‘ hearing therefrom, but it does not appear that the gomasta 
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1871 “c had acted in compliance with this custom, so that the defendant 
Ixpon Onas- e No. 1, the drawer, is bound to pay the amount of the dupli- 
“ eate hundi to the plaintif.” 

With regard to the words in the body of the duplicate hundi, 
which declared thatit should be null and void after the acceptance 
of the first, the Subordinate Judge held that, as this condition was 
contrary to banking usage, the defendant could reap no advantage 
from it. The Subordinate Judge gave the plaintiff a decree for 
the amount to be recovered from defendant No. 1, the drawer of 
the hundi, remarking that the defendant No. 1 could recover the 
amount from defendant No. 2, by a separate suit against him. 
Defendant No. 1 appealed to the Judge, who affirmed the deci- 
sion of the Court below. He observed:—*“ The evidence as to 
“ the custom which exists with reference to transactions of the. 
« kind referred to in this suit is, I think, sufficient to support — 
“ the judgment of the lower Court as to the liability of the 
s appellant. 

“ It is urged by the appellant that, inasmuch as the duplicate 
« cyanted to the plaintiff contained a condition that it should be 
“ payable only if the first draft had not been accepted, the 
“ duplicate can have no legal validity. But the evidence as to 
‘‘ custom sufficiently shows that a person who asks for and 
“ obtains a duplicate draft is entitled to have payment of the 
c original draft refused, until an triplicate be obtained, and the 
“ defendant cannot, I think, be allowed to deprive the plaintiff 
* of this benefit by the insertion of a condition which would 
« have that effect if the defendant’s argument be admitted, The 
“ duplicate appears to me to be one which must be decided 
“ according to custom, and I therefore dismiss this appeal.” 

Against this decision of the Judge, the defendant Indur 
Chandra preferred a special appeal to the High Court. 
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Baboo Hem Chandra Banerjee (with him Baboo Chandra 
Madhab Ghose), for the appellant, in the first place urged, 
that both the Courts below had assumed the loss of the original 

- hundi, without deciding it as a question of fact upon evidence, 
and thatin the lower Appellate Court, the defendant had brought 
to the notice of the Court the evidence which would have estab- 
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ished the sale of the original hundi by the first holder of it. 

fe next contended that the issue of the duplicate was not 
uaconditional, but contained an express stipulation that it should 
be null and void if the first had already been accepted and paid ; 
that as it was not even alleged, much less proved, that the accept- 
ance of -the first was made in collusion with the party present- 
ing it, in order to defraud the plaintiff, and that as on the other 
hand, the defendant had alleged and proved that the acceptance 
was made in due course of business, bond fide, and with ordinary 
precaution, as the party presenting it was admitted to be a 
respectable and wealthy man, the plaintiff could have no equitable 
ground for asking the Court to give him a decree for the amount 
recoverable against the defendant. As to the alleged custom, 
he urged that the evidence was contradictory, and only went to 
establish that, in case of a doubt, a triplicate should be called for. 
The evidence, however, of all the witnesses proved a custom that, 
before the agent of the drawer received any notice of the issue 
of the duplicate, or of the loss of the original hundi, he would be 
fully justified, according to the usage of bankers, in honoring the 
original, though presented by a transferee, upon being satisfied 
that the party presenting it was a respectable and known person. 
In this case the agent at Calcutta had taken precisely that 
course. The hundi was a negotiable instrument, and therefore 
passed by mere transfer. Further he contended that the plain- 
tiff, if there were such a custom at all as the lower Courts 
found, must have been aware of it at the time he asked for and 
obtained a duplicate, and it must be presumed that, when he 
took it with that express condition, he waived the application 
of any alleged custom. 


Baboo Kali Mohan Das, for the respondent, urged that the 
plaintiff had lost her money by the acceptance in Calcutta which 
was made carelessly and contrary to the custom of bankers. Had 
the agent adopted the ordinary precaution of calling for a tripli- 
cate, this loss would not have occurred to the plaintiff. The 
plaintiff had proved the invariable custom of calling for a tri- 
plicate whenever a duplicate was issued ; in this case, that custom 
had been deviated from and the plaintiff was therefore entitled 
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to sue and recover from the defendant the amount of the hundi. 
As to the condition in the duplicate hundi, he contended that 
the acceptance of the original referred to in it was not an 
acceptance in favor of any body and every body, but an accept- 
ance in favor of the plaintiff, or of some one else bond fide 
presenting in her behalf. It was never intended that the con- 
dition should override the custom, but that it should be con- 
strued by the light of the custom. | 


Baboo Hem Chandra Banerjee was not called upon to reply. 


PAUL, J—In this case the facts are very few and very 
simple. It appears that the plaintiff, on the 6th day of the dark 
side of the moon in Jaishta 1926 Sambat (31st May 1869) obtained 
a hundi for Rs. 1,000 from the defendant’s firm at Baluchar, 
drawn upon his firm at Calcutta. 

The plaintiff alleged that that hundi was lost, and on repre- 
sentation of that fact to the defendant, he granted the plaintiff a 
second hundi drawn by his said firm at Baluchar upon his 
said firm at Calcutta; and in the body of this duplicate it was 
stated that, if the original be found accepted, the duplicate shall 
become null and void. It appears on the evidence that, when 
the duplicate hundi was . presented to the defendant’s firm at 
Calcutta, the original had already been accepted, and the result 
was that the Calcutta firm declined to accept the duplicate, 
stating at the top of it that they had already accepted the 
original hundi presented by one Harnanand Roy Dowlat Ram, 
the defendant No. 2 in this case. In doing this they allege that 
they followed the terms of the duplicate hundi. Thus, the 
plaintiff brings this action in one of two ways, either for the 
non-acceptance of the duplicate hundi, or to recover money 
had and received on the ground that the original consideration 
failed. 

It is quite clear that the non-acceptance of the second hundi 
was in accordance with the strict terms of that hundi, and this 
circumstance of refusal cannot give the plaintiff any cause of 
action. — 

As to the plaintiffs seeking to recover the amount of the 
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original hundi, on the ground that the consideration failed, it 
appears to me that the plaintiff must lose her suit also. I think 
the consideration had not failed, for it is admitted by the plain- 
tiff herself that the original hundi had been accepted by the 
defendant’s firm”at Calcutta before the duplicate was presented, 
and that, on due date of the original hundi, the amount thereof 
was paid by the acceptors. Under these circumstances it can- 
not be said that the consideration failed. 

But an element of confusion has been imported into the case 
“by the evidence of some witnesses as to custom. ‘That alleged 
custom cannot possibly override the plain terms of the contract, 
as is evident from the clear language of the second hundi; but 
besides that, the evidence in this case seems only to go to the 
extent of showing that, in the event of both the original and the 
duplicate being presented for payment by persons of equal 
respectability, some further proceedings should be taken by the 
production of a triplicate, and the payment stopped until the 
dispute is settled. That custom therefore does not affect the 
present case before us. If the custom, however, does not 
amount to that, but amounts to what the plaintiff contends for, 
viz., that notwithstanding the payment of the original hundi, the 
duplicate must also be paid for on presentation, all that I can 
say is that such custom is irrational, absurd, and contrary to the 
principles of equity and good sense, and cannot be sustained as 
a custom ina Court of Justice. If the plaintiff had only been 
guided by the ordinary principles of honesty and justice 
she would have refrained from bringing the suit in this case. 
The suit in fact seems to be a sort of oppression attempted to 
be committed on the defendant, for nothing but a pure act of 
grace and courtesy could render it obligatory on the defendant 
+o grant the duplicate hundi to the plaintiff, on the bare allega- 
tion of the loss of the original, The defendant was not bound 
to grant her the duplicate until she fully guaranteed him against 
any future demand. The result is that the honesty of the 
motive by which the defendant was actuated has been very ill 
recompensed by the proceedings which the plaintiff has taken 
against him in the present suit. I think that the suit against 
defendant No. 1 must fail for all these reasons, and that the suit 
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against defendant No. 2 must equally fail, for there is no evi- 
dence that the original hundi was really lost, and had not passed 


S Hae. into the hands of this defendant bond fide by sale and purchase. 


The result is that this appeal must be allowed, and the plain- 
tiffe suit dismissed with all costs. 


BAYLEY, J.—I think it is not necessary in this case to go 
into the question of custom, for the duplicate hundi and the 
endorsement upon it show the one distinct condition that no 
acceptance of the duplicate should be made if the original were 
once accepted, and the other that the original hundi had been 
accepted. The payment of the duplicate therefore by the very 
terms of that document is not due on the duplicate. The first 
hundi once aceepted was an acceptance of all liability to the 
total amount of the bill, viz., Rs. 1,000, and this suit by the 
plaintiff is only an attempt to make the defendant twice liable 
for one and the same amount. The duplicate was given by the 
defendant, on the mere representation of the loss of the original, 
as an act of grace. 

I agree in reversing the judgments of the lower Courts with 
costs. 7 


Appeal allowed. 


[ORIGINAL CIVIL] 


Before Mr. Justice Phear. 


P. F. HUGHES v. THE SECRETARY OF STATS FOR INDIA’ 
IN COUNCIL. 


Contract of Service—Suit against Government for Wrongful Dismissal— 
Public Servant. 


A suit for wrongful dismissal by one of its servants will Ho against the Govern- 
ment. 

In a suit by a subordinate officer in the P. W, D. for wrongfal dismissal, against 
the Government, in which it was admitted that there was no time of service fixed, 
and in which the plaintiff put in a memorandum of agreement between himself and 
the Government, stipulating that he shonld give six months’ notice of his intention 
to leaye the service of the Government,— 
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1871 purchase or procure, in, by, or through the moans, or by virtue or undor 

P. F. AURIS charge of, the said service or appointment ns aforesaid, according to the 
Tux Sgorr- true intent and purpose for which the said moneys, stores, or other pro- 
Eo ca perty have been or shall be and ought to be advanced, issued, paid or 
IN Cousot Jeliyered, purchased or procured ; and if the said P. F. Hughes has 
hitherto since the commencemènt of his said service rendered, and if the 

said P. F. Hughes, his executors or administrators, shall at all times 

hereafter render just and true accounts and particulars according to 

the requirements of the Controller and Examiner or Controllers or 

Examiners under whose orders he may have been placed or may be placed, 

or other duly authorized person, of the exponse heretofore or hereafter 

incurred in all works done and all purchases made and materials and other 


things furnished by him or them or under his or their charge, and shall — 


from time to time account for and refund to the said Secretary of State 
in Council the fall amount of all such sums of money and the full value 
.of all such’ stores, materials, and other property as may be justly dis- 
allowed or retrenched from his or their accounts or disbursements by the 
snid Controller or Examiner, or other person or persons having authority 
from the said Secretary of State in Council to audit his or their accounts 
or disbursoments (the justice of such retrenchment or disallowance, if 


appealed against within two months from their being made known to the 


said P. F. Hughes, his executors or administrators, to be determined by 
the Governor-General of India in Council, or such person or persons as 
he shall nominate and’ appoint to determine the matter of appeal) ; and 
if the said P. F. Hughes, his executors or administrators, shall pay and 
satisfy to the said Secretary of State in Council, his successors and 
assigns, the amount of such balance as on finally adjusting and settling the 
snid accounts shall be found due from the said P. F. Hughes, his exe- 
cutors or administrators, and if the said P! F. Hughes shall and do in all 
things honorably and faithfally and to the best of his ability discharge 
the duties devolving upon him in respect of the said service and his 
employment for the time being, and obey and conform to all such lawful 
orders as shall from time to time be given him by sucli person or persons 
as shall be authorized or entitled to give him orders in his said employ- 


ment, and also shall and do in all things well and truly conform to aud- 
abide by all such rules and regulations as have beon or shall be made in - 


respect of such service and employment by tho Governor-General in 
Council or by any other competent authority; and if the said 
P. F. Hughes shall at any time absent himself from, quit, or neg- 
lect the service of the said Secretary of State in Couneil, or his 
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employment for the time being, without first giving six months’ 
notice in writing to the Chief Engineer under whom he may be 
serving of his desire to quit the said service, or in case the said 
P. F. Hughes shall be guilty of any breach or neglect of orders, 
rules, or regulations as aforesaid, the damages arising from which 
breach, disobedience, or neglect cannot be estimated by the amount of 
pecuniary loss sustained by the Secretary of State in Council, or where- 
by the Secretary of State in Council shall not sustain any ascertainable 
pecuniary loss, then if the said P. F. Hughes shall and do in respect 
of each and every such default, breach or absence, disobedience or 
neglect, pay to the said Secretary of State in Council the sum of 
Rs, 200, to be paid to and recovered by the said Secretary of State in 
Council by way of liquidated damages and not of penalty, and which 
sum the said P. F. Hughes hereby agrees aud binds himself to pay to 
the said Secretary of State in Council by way of ascertained and 
liquidated damages for and in respect” of each and every such default, 
breach, absence, disobedience, neglect, or omission as aforesaid; and 
also if the said P. F. Hughes and his heirs, executors, aud administra- 
tors, or some or one of them, shall and do at all times hereafter fully 
and effectually indemnify and save harmless the said Secretary of State 
in Council, his successors and assigns, and all and every the officers and 
servants of Her Majesty’s Indian Government of and from all and every 
or any losses, damages, or expenses which have accrued or happened 
or shall or may accrue or happen to them respectively, or any or either 
of them, from or by reasonof any neglect or default of the said P. F, 
Hughes in all or any of the matters aforesaid, or from or by reason of 
his insolvency or bankruptcy, or that of his executors or administrators, 
and do and shall make good the same to the.said Secretary of State in 
Council, his successors or assigns, or the officers or servants of Her 
Majesty’s Indian Government respectively, then the above-mentioned 
sum shall be returned to the said P. F. Hughes, and the interest 
accruing thereon as allowed by the Government Savings’ Bank shall in the 
meantime be paid to him as the same shall be received by the snid 
Secretary of State in Council. But in case default shall be made by 
the said P. F. Hughes, his executors or administrators, in any of the 
particulars aforesaid, thon it shall be lawful for the Secretary of State 
in Council to apply the said sum in and towards the liquidation of the 
liability of the said P. F. Hughes in respect of such default as afore- 
snid.” i 
The case came on for settlement of issues. 
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1871 =” The following issues were settled: 
P. F. Huauzs 1, Is the sum of Rs. 80 due to the plaintiff from the defend- 
ene Sucre’ ant in respect of the matter which is in the 2nd paragraph of 
Li eno the plaint alleged ? 

2. Is the sum of Rs. 512 similarly duein respect of the 
matter in the 5th paragraph of the plaint mentioned? 

3. Is the sum of Rs, 10 similarly due as is in the 7th para- 
graph of the plaint alleged ? 

4, Is the piaintiff entitled to any salary for any period after 
the 13th March 1870; and, if so, for how long, and at what rate? 

5. Has the plaintiff been wrongfully dismissed from his ser- 
vice; and, if go, is he entitled to any sum of money by way of. 
damages for the wrongful dismissal ? 

6. Was the plaintiff by the term of his service bound to sub- 
mit to being at any time dismissed by the Lieutenant-Governor 
of Bengal for any cause which the Lieutenant-Governor might 
bond fide consider to be just. 

The defendant admitted the sum of Rs. 88 odd, to be due to 


the plaintiff. 


The Advocate- General (with him the Offg. Standing Counsel), 
for the defendant, contended that the plaintiff had no right of 
suit, as he was by the terms of the Code of Regulations for the- 
Public Works Department precluded from suing in respect of his 
dismissal, and that therefore no issue as to wrongful dismissal could 
be raised. There was no contract by the Government to engage 
the plaintiff for any fixed-time. On the ground of policy no suit 
will lie. He cited Nobinchunder Bose v. Robert O’ Dowda (1), 
Johnson v. Sutton (2), Dawkins v. Lord Paulet (3), Dawkins 
v. Lord Rokeby (4), Baron de Bode v. The Queen (5), and 
Churchward v. The Queen (6): see also Hopkinson v., Marquis 
of Exeter (7), where the Courts refuse to interfere with the 
decision of expelling a member from a club. 

The plaintiff in person, contra, submitted that he ought not to 


(1) Unreported. (5) 83H. C, 449. 
(2) 1T.R, 510. (8) 1L.2R,Q. B., 173, 
(3) 5LR, Q B., 94. (7) 5 L R, Eg., 63, 


(4) 4F. & F, 806, 
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have been summarily dismissed. He referred to the Code.of 1871 
Regulations of the Public Works Department, Chapter V, sec- P F. Hoones 
tion 3, clause 50; Chapter IV, section 1, clauses 27, 28, 29; Trs Seonr- 


TARY OF STATE 
Sconce’s Master and Servant, pages 34 and 35. FOR INDIA 


Ix Cousot. 


PuHEAR, J.—The question which is now immediately before 
_me in this suit is, what were the conditions of Mr. Hughes’ 
service under the Government of India, as regards the duration 
of that service, and has the Government put an end to that 
service in breach of those conditions? If the Government has 
done so, then I may say, in reference to a portion of the learned 
Advocate-General’s argument, I have no doubt that a suit lies 
against the Government to make it answerable for the breach 
of the terms of a contract of service, as well as for the breach 
of the terms of any other contract it may enter into; and that 
the Government itself contemplates the contingency of such a 
suit happening is evident from Chapter IV of the Code of Regu- 
lations, section 1, paragraph 32 (reads) (1). Itis perhaps some- 
what unfortunate that in a case where an issue of this kind 
is raised before the Court for its consideration, the plaintiff 
has not had the advantage of professional assistance; and 
_I have in consequence felt more difficulty in the matter than 


ever for the officer sued to contend that 
Government ought to be the defendant. 
The plaintiff may legally contend that 
he has aright to look to the party by 
whose act he has been aggrieved whether 
he could or could not have sucd that 
party’s principal, „The distinction is be- 
tween suits on contracts and suits for 
wrongs. In cases of the latter kind it 
will remain with the Government to de- 


(1) Code of Regulations for the P. W. 
D., Chapter IV, Section 1, Clause 82.— 
“ When any officer or subordinate in the 
Dopartment is personally sued in a Court 
of Requests, or any Civil Court, by 
parties claiming from him wages or 
money arising out of transactions ia 
which he is concerned only in his official 
capacity and Bond fide on behalf of Go- 
-vernment, it will be necessary that he 


defend the suit by pleading that Govern- 
ment should be made the defendant as 
the party really interested. But when 
the suit is for damages in respect of an 
alleged wrongful act of a Government 
officer, the party aggrieved may, as a 
general rule, bring the suit against such 
officer, and it would be no defence what- 


termine whether it would be just and 
proper that the defence should be carried 
on at the expense of Government, In 
either case, failing to defend the suit or 
to reply to the plaint in person or by 
attorney or vakeel as the case may require, 
the officer or subordinate will become 
personally responsible,” š 
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probably would otherwise have been the case. -I have no 


P. F. Huauss previous decisions to guide me. The learned Advocate-Gene- 


Tim SECRE- 
TARY OF STATE 
> Fon INDIA 

IN CounoiL, 


ral has referred me to several English cases, among others 


to Dawhins v. Lord Paulet (1); but it appears to me they are ' 


of little service in the present matter, because they all turn on 
the question of the responsibility of a superior officer to an 
inferior for any act which may have been committed by him in 
alleged abuse of his authority to the detriment of the latter. 
Those cases do not help me to determine what in England is 
the customary duration of service in cases of the present kind. 
Generally speaking, public service may, I suppose, be classed 
under three forms: first, service for a term of yearg specified 
either expressly or by implication; secondly, service during the 
pleasure of the parties; and thirdly, a form which is, I imagine, 
now very unusual—service during good behaviour, This last 
is almost necessarily confined to the discharge of permanent 
officers, for it amounts in its nature to a service for life. Mr. 
Hughes’ service clearly does not fall under this class; and as 
far as I can judge from the Code of Regulations, which, as 
Mr. Hughes admits,. embodies all the essential terms of his 


~ 


service, and from his own statements, there has not been at any ' 


time between him and the Government any express speci-, 


fication of a period for which he is to serve. The hiring was, 
therefore, as far as I can make out, indefinite in that respect. 
In England, a general or indefinite hiring for personal service 
is commonly understood to constitute a contract of service for 
one year; but that is a matter of fact, and it can there be shown 
by evidence, if the case be go, that a given indefinite hiring is 
not really for a year but for a term, say loss than one year. In 
this country there can, I think, be no doubt that an indefinite 
hiring does not mean a hiring for one year. It would perhaps 
seem more likely à priori that an indefinite hiring would be con- 
sidered by the parties to mean a hiring for one month. I have 
no evidence, however, before me to show that a general under- 
standing of this nature obtains, and I do not find any indication 
in the Code of Regulations of the Public Works Department, 


() 6 LR, Q Ba 94, 
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that either the Government on one side, or its servants in that 
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department on the other, consider that an indefinite hiring is a P. F MURE 
hiring for one month. The mere payment of wages monthly Tax Szorera- 


RY OF Stave 


is not enough to show that this wasa monthly hiring in the ror Inpra 


contemplation of the parties. On the whole then, after giving 
the best consideration I can to the question, I think this service 
is one terminable at the pleasure of the parties, under certain 
conditions or qualifications which I will now consider. On 
Friday last Mr. Hughes handed in to the Court a memorandum 
of agreement in the nature of a security bond, by the terms of 
which, so far as they go, he at any rate is bound to the Govern- 
ment during his service. And one of the terms of that agree- 
ment is that he will not leave his employment without giving 
six months’ notice of his intention to do so; so that on Mr, 
Hughes’ side, although he can, I think, put an end tothe service 
at his pleasure, it is with this qualification, that he must give 
six months’ notice before doing so. The ordinary contract of 
menial service in England effected by a general hiring,—7. e., of 
service for a year certain,—may be terminated on the side of the 
master either by paying one month’s salary or by giving one 
month’s notice, and on the part of the servant by giving one 
month’s notice. Mr. Hughes seemed to have this state of 
relations in his mind when he was arguing his case the other 
day, and, as I understood him, he wished me to deduce from it 
this inference, that in the kind of service now in question the 
Government cannot rightly put an end to the hiring without 
either giving a month’s notice or paying a month’s salary. But 
I do not think the analogy holds. The English rule with 
regard to the hiring of servants rests entirely on custom; and 
in order to apply the same rule here I must be satisfied that 
there is a similar custom here. But I have before me no 
evidence of any such custom, and I may say I believe it would 
be impossible to furnish evidence which would support it. I 
think I may safely assume that the Government has not asa 
fact been in the habit of giving either a month’s notice or a 
month’s wages; and in truth, the expression in the written 
agreement of the terms alone on which Mr. Hughes can put 
an end to the service, goes far to show that there was no 
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_ corresponding limitation on the side of the Government. So that 


P. F. Huans it seems to me, after the best consideration I can give to the 
Tus Sonia matter, that the period of service contemplated by the parties is 
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indefinite ; that it may be put an end to by the Government at 
its pleasure, and by Mr. Hughes on giving six months’ notice. 
I think it right to add, that although the Government can put 
an end to the service at its pleasure, it would not be allowed 
in a Court of Equity or in a Court of Law to exercise that 
power capriciously to the damage of the servant. The cases of 
Parker v. Lord Clive(1) and Vertue v. Lord Clive (2), show that 
this restriction would always be taken to be an incident to power 
or right of this kind, pretty much, I may remark, upon the 
principle involved in the maxim ste utere tuo ut alienum non ledas. 
It will be well remembered that there the effect was not allowed 
to be given to the resignation of the military officers, although 
their contract of service was for an indefinite period determin- 
able at pleasure, because the exigencies of the public service 
were at the time such that it was inconvenient that they should 
exercise their option at the particular juncture when they 
desired to do so (8). 


Attorney for the defendant: Mr. Chauntrell, Government 
Solicitor. : 


w 


(1) 4 Burr., 2419. 

(2) 4 Id, 2472. 

(3) The cage was heard on the merits 
on July 24th. Mr. Macrae appeared for 
the plaintiff, and a decree was given for 
the plaintiff for Rs, 89-0-4, the 2nd, 8rd, 
and 4th issnes being decided against the 
plaintiff. On the subject of costs, Phear, 
J., said :— 

“Of Mr. Hughes’ behaviour, both be- 
fore the Court and in so much of the 
controversy as preceded the act of filing 
the plaint, as I have had occasion to 
consider, I think it right to say that it 
has impressed me very favorably. It is 
seldom indeed that a suitor pending trial 


bears himself so fairly, with so much 
apparent honesty, and manly frankness 
towards his opponent as he has done. 
It is true that he has failed to establish 
the most important of his claims against 
the Government, but he has succeeded 
to a substantial extent, und it appears to 
me that the suit was one which, on account 
of the questions raised in it, it was very 
proper for him to bring in the Superior 
Court. The fanit, if fault there was, 
of making recourse to litigation neces- 
gary, is certainly not his; and I thereforo 
direct that his costs be paid by the de- 
fendant.” 
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[APPELLATE CIVIL.] 


Before Mr. Justice Kemp and Mr. Justice Glover. 


SRIMATI PABITRA DASI anp anotuae (Derenpants) v. DAMUDAR 
JANA (Pruarmntirr.)* 


Gift, Construction of Deed of—Deed of Absolute Gift—Grounds of Appeal 


A., a Hindu, executed a dan patro (deed of gift) of a talook in favor of his 
youngest wife B., wherein he stated :—" You are my youngest wife, and your two 
gons are minors, therefore for your charitable expenses (dan o khairath) and for the 
maintenance of your minor sons, I make a gift of the above talook to you. You 
from this day becoming possessor thereof, after deduction of the Government 
revenue with the balance of the profits, will perform acts of charity (dan o khairath) 
and maintnin the sons, For this purpose I execute this dan patro.” A. died, 
leaving C., a son by his first wife, two minor sons by B., and B. his widow. 
The minor sons of B. died unmarried and without issue, B. made a gift of the 
property to D. her daughter’s son, On suit by C. against B. and D. for a declaration 
of his reversionary right to the property after the death of B,—Held, that the gift 
to B. under the dan patro was absolute, 

An appellant in regular appeal may not at the hearing raise a contention of law 
expressly abandoned by him in the Court below, and not contained in the memoran- 
dum of appeal. 


One Guruprasad Jana in 1250 (1843) executed a dan patro, of 
which the following is a translation :—* To Srimati Pabitra Dasi, 
mother of Sriman Krishna Chandra Jana and Sriman Bhagwan 
Chandra Jana, minors, inhabitant of Gopinathpore, in Narajole, 
in the Zilla of Midnapore, I execute this dan patro. I have 
purchased with my self-acquired money the Collectoratée talook 
Hudakusumda in Pergunna Kadar Kundu, of which the Govern- 
ment revenue is Rs. 1,098-10-8, and I amin possession thereof, 
and after paying the Government revenue, I amin the enjoyment 
of the profits. You are my youngest wife, and your tivo sons 
are minors, therefore for your charitable expenses (dan o hhairth) 
and for the maintenance of your minor sons, I make a gift 
of (I give) the above talook to you. You from this day becom- 


* Regular Appeal, No. 216 of 1870, from a decree of the Subordinate Judge of Midna~ 
pore, dated the 8th August 1870, 
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ing possessor thereof, after deduction of the Government reve- 
nue, with the balance of the profits, will perform acts of 
charity (dan o khairath), and maintain the sons. For this 
purpose I execute this dan patro.” -After the execution of the 
deed, Guruprasad applied to the Collector for, and obtained, 
mutation of names in the Collectorate. 

Guruprasad died, leaving him surviving a son by his first wife, 
Damudar Jana, the plaintiff abovenamed, two minor sons, and 
a daughter by his youngest wife, and his youngest wife, the said 
Pabitra Dasi. Two sons of Pabitra died during minority un- 
married and without issue. 

On the 11th Magh 1277 (January 23rd, 1870), Pabitra Dasi 
executed a deed of gift of the said talook in favor of her 
daughter’s son Bihari Lal Mandal, and caused mutation of names 
to be made in the Collectorate. 

This suit was brought by Damudar for declaration of his 
reversionary right to the said talook, on the ground that, under 
the terms of the dan patro, Pabitra had only a limited interest, 
and that she had no power to alienate the property by gift or 
sale. i 

The defence set up was (inter alia) that the property was the 
stridhan of Pabitra; that the gift by Guruprasad was an abso- 
lute gift; and that Pabitra Dasi had bestowed the talook on her 
daughter’s son Bihari Lal. 

On the hearing of the case before the Subordinate Judge, the 
pleader for the defendanta abandoned the plea of stridhan, and 
the case was argued upon the issue “ whether the original pro- 
prietor Guruprasad Jana had made over the property in dispute 
in gift to his younger wife, thereby creating in her an absolute 
right, or had bestowed the same upon her for enjoyment during 
her life-time.” . 

The Subordinate Judge observed that the gift did not fall 
within the description of “stridhan ” mentioned in page 755 of 
Vyavashta Darpana; and as the contention had been abandoned 
by the pleader for the defendants, he did not enter into the 
question. He held that the gift had been executed for support- 
ivg the minors, and for defraying the expenses incurred in giving 
alms and charity; that the gift could not be construed to bea “ gift 
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of the property;” that the object was that, if anything remained 
after defraying the expenses for supporting the children, the same 
might be distributed in alms and charity; and that the gift did 
not create an absolute title. He accordingly passed a decree, 
whereby the right of the plaintiff to the reversion after the death 
of Pabitra was declared. 


The defendants appealed to the High Court. 


Baboo Annada Prasad Banerjee contended that the property 
in dispute was “stridhan”—Sir Edward Hyde’s notes 2 Morley, 
234, (Mr. Twidale contra, objected to the question being raised, 
as it had not been in the Court below, nor in the written grounds 
of appeal). When a question of law arises, from the facts of a 
case, the Court would allow it to be argued. [Kermp, J., you 
waived raising the question in the Court below, it cannot be 
raised now.| A question of law could not be waived. The 
facts being before the Court, it was for the Court to take up any 
question of law which would legitimately arise from such facts. 
[By the Court, the objection was allowed]. The acts and con- 
duct of the donor, after the execution of the deed, show that he 
intended to make an absolute gift of the property. His applica- 
; tion to the Collector for mutation of names, unfettered by any 
condition or limitation, sufficiently shows that the deed would 
operate as an absolute gift. 


Baboo Bhairab Chandra Banerjee, on the same side, contended 
that the deed itself showed that the gift was absolute. The 
operative words of the deed are “the said talook I give.” The 
words, “for support of children, &c.,” do not create a trust. If 
there was no restriction in the deed, the gift would be absolute. 
Generally, when such gifts are intended for life only, or where 
the gift is made for support without power of alienation, words 
expressive of the intention are added. The right of the appel- 
lant to the property was absolute, as the children who had a 
charge upon it were dead— Chattar Lal Sing v. Shewukram (1). 


(1) 5 B. L. R., 128. 
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The suit was not maintainable by the step son, as he was no heir 
of the appellant. 


Mr. Twidale, for the respondent, contended that the intention 
of the donor to create a life-interest only was apparent, as the 
gift was clogged with conditions. Hindus were always un- 
willing to vest property absolutely in females. A reference 
to their habits and customs would strengthen such inference. 
If the deed was absolute the appellant could alienate the pro- 
erty during the life-time of children. But she could not do 
so under the deed. The gift is fettered with a condition. The 
gift was for particular purposes—Syad Mahomed Shumsul Hoda 


v. Shewakram (1). 


(1) Before Sir Richard Couch, Kt, Chief 
Justice, Afr. Justice Bayley, and Mr. Jus- 
tice Mitier. 

The 18th September 1870, 


SYAD MAHOMED SHUMSOL HODA 
(ONE OF THE DEFENDANTS) v. SHEWAK- 
RAM (PLAINTIFY).* 


Baboos Axukul Chandra Mookerjee and 
Rames Chandra Mitter, Mr. R. E. Twi- 
dale, and Munshi Mahomed Yusaff for 
the appellant 


Mr. Paul (with him Mr. M. M. Datta, 
Mr. C. Gregory, and Baboo Amernath 
Bose) for the respondent. 


Tire facts of the case are sufficiently 
satted in the judgment of the Court, 
which was delivered by 


Covos, C.J. (Mirrgr, J., concurring) 
—On the 16th of Angust 1880, Roy’ 
Harnarayan, the great-grandfather of the 
plaintifi, presented, a petition to the Col- 
lector, the translation of which is as fol- 
lows :—-“‘ The entire rent-free and rent- 
s“ paying estates and gardens appertaining 
“to the zillas of the Behar province, 
“and buildings and ghat tungi, ryot- 
“khanas, and household furniture, and 


“other real and personal property which 
“descended to my ancestors, ono aftor 
“the othor, and at last to me, from Rani 
“Mima Bibi, wife of my late brother 
“ Raja Bassantram, who, the said brother, 
“was son-in-law of Maharaja Ram 
“Narayan, according to the vyavashta of 
“the Pundits and decision of the ‘Suadder 
“ Court, are now in my possession. But 
“as in 1229, my son Kalika Prasad died, 
“and in 1237 my younger brother Rae 
“Ganga Prashed and his wife died, 
“leaving no issue, and as my wife pre- 
“deceased them, and only Rani Dhan 
“ Koer, the widow of my late son Kalika 
“Prasad, is at present living, who has 
“only two daughters, Mussemats Bibi 
“Shitabo and Bibi Dulari, and no othor 
“children or hoir, I declare her (Rani 
“Dhan Koer) my heir, and as, with the 
“exception of the said Rani Dhan Koer, 
“Ihave no other heir or malik, nor can 
“thera be any, of which circumstances I 
“have already preferred information in 
“my petition of 16th April 1880; and 
“life is uncertain, I consequently request 
“ that the name of Rani Dhan Koer, the 
“widow of my late son, be registered in 
the Oollectory mutation book as pro- 
“prietor and malguzar in the place of 


* Regular Appeal, No, 68 of 1870, from a decree of the Judge of Patna, dated the Bist 


December 1869, 


HIGH COURT. 
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Kump, J (After stating the facts)—The pleader for the | 
appellants, Baboo Annada Prasad Banerjee, wished to raise an 


er et mT 


“my name, with regard to the property, 
“ both khiraji and Jakheraji, noted at 
“the foot of this petition, situate in 
* Zilla Patna, Further, as of Rani Dhan 
“ Koer, there are two daughters, who, 
“ after marriage by the blessings of Pro- 
“ vidence, may be blessed with children, 
“ they and their children, therefore, are 
“and will be (the) heirs and maliks, 
“T But] aslong as I live, I shall keep the 
ti management of my household affairs in 
“my own hands, and look after all the tran- 
“ sactions of dihat, &c., myself as hereto- 
s fore,” Roy Harnarayan died on the Ist of 
March 1838. He had an only son Kalika 
Prasad, who had died, leaving a widow, 
Rani Dhan Koer, and two daughters, 
who survived Roy Harnarayan. One of 
the daughters married Amanat Roy, and 
died childless. The other married Roy 
Lachman Prasad, and died on the 27th 
Kartik 1255 (1847), leaving an only son, 
the plaintiff in this gait, then an infant. 
On the 18th of November 1854, Rani 
Dhan Koer sold to the defendant 
Shumsul Hoda a portion of the property 
which belonged'to Roy Harnarnayan, and 
this suit was brought to.obtain a declara- 
tion that the sale was not binding on the 

plaintiff, and that he was entitled to the 

estate of Roy Harnarayan on the death of 

Rani Dhan Koer. 

The lower Oourt held that the plaintiff 
was entitled to a decree for setting aside 
the sale conditional on the re-payment of 
the purchase-money by the plaintif, and 
the defendant appealed from this decision. 

On the argument of the appeal, the 
defendant’s: counsel rested his case upon 
the construction of the petition, and did 
not rely upon the case which the defend- 
ant had set up in the lower Court that 
the sale was made to meet urgent necessi- 
ties, and upon which the lower Court had 


come to a finding egainst him. The 
plaintiff objected to the condition for re- 
payment of the purchage-money. Both 
parties treated the petition as a testament- 
ary instrument, as it was their interest to 
do ; for otherwise neither could have any 
title against the heir of Roy Harnarayan if 
there wasone. Notwithstanding this con- 
sent, it is necessary for us to decide whe- 
ther it is a testamentary instrument or 


. not. In my opinion it must be considered 


to be a testamentary instrument, although 
it sought to have the name of Rani 
Dhan Koer registered immediately. 
The words “I declare her” (Rani Dhan 
Koer) “my heir” and “they. and their 
children are and will be the heirs and 
miliks,’ as well as the provision that 
as long as he lived he should keep the 
management in his own hands, I think, 
show that it was Roy Harnarayaon’s inten- 
tion that it should be a testamentary dis- 
position of the property, and I believe 
that this mode of making one is not 
uncommon. If itis considered as a gift, 
the same rules of construction would 
apply to it. In construing it, we are en- 
titled to look at the state of the testator’s 
family, and, I think, also nt the fact that 
he was a Hindu ; and if either of his 
grand-daughters had a son, that son would 
be entitled to offer faneral oblations to 
him. This mode of constraction is fully 
confirmed by the following passage in the 
judgment of the Privy Conncil, in the 
ease of Sreemutiy Soorjermoney Dassee V, 
Denobundoo Mullick (1):— 

“ Tn determining that construction, what ° 
“we must look to, is the intention of 
“the testator. The Hindu law, no 
‘leas than the English law, points to 
“the intention as the element by which 
“we are to be guided in determining 
“the effect of a testamentary disposi- 


(1) 6 Moore's L A., 526. See 550. 
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argument that, inasmuch as the property in dispute was the 
stridhan of the appellant Pabitra Dasi, although she could not 


‘tion; nor, so far as we are aware, 
“is there any differonce between the 
“one law and the other as to the mate- 
“rials from which the intention is to 
“be collected. Primarily, the words of 
“the will are to be considered. They 
“convey the expression of the testator’s 
‘‘ wishes ; but the meaning to be attach- 
“ed to them may be affected by sur- 
“rounding circumstances; and where this 
“is the case, those circumstances no 
‘doubt must be regarded. Amougst the 
‘‘circumatances thus to be regarded, is 
“ the law of the country under which the 
“will is made, and its dispositions are to 
“ bo carried ont.” 

Considering then the state of his 
family, and thathe was a Hindu, and 
taking the entire instrament, and con- 
struing its parts with reference to each 
other, I think it was the intention of Roy 
Harnarayan that the estate should be kept 
in his own family, and that the daughters 
and their children, as well as Reni Dhan 
Koer, should succeed to his property, 
and this may be cffectuated by allowing 
them to tako after Rani Dhan Koer. 
‘That is a more natural disposition than 
their taking jointly with her. I think 
the words “I have no other heir or 
malik, nor can there be any,” may be read 
as meaning immediate heir, and as show- 
ing an intention that Rani Dhan Koer 
was to be tho first to succeed. 

According to the decision in Tagore Y. 
Tagore (1), the daughter’s children, not 
being in existence at the death of Roy 
Harnarayon, could not take any interest 
under the will; but effect will be given 
to the intention consistently with this 
decision by holding that Rani Dhan 
Koer took the property for her life, 
and that, subject to that estate, the 
daughters took it absolutely as joint 
owners, This also provides for the con- 
tingency of Rani Dhan. Koer dying 


(1) 4B. L BR, 108. 


i 


before Harnarnyan, as the gift to the 
daughters would thon take effect nt his 
death ; and the interest of the daughters 
being vested, on the death of one of 
them withont children, her share passed 
to the survivor, the plaintiff’s mother ; 
and on her death, the plaintiff became 
entitled to the whole as her hoir. 

It may be objected that, if the daugh- 
tera take jointly, and both have children, 
the children of the one who dies first 
will be excluded, unless there is a parti- 
tion in her life-time ; but it is only by 
this construction that the estate can bo 
kept in tho testator’s family, and tho 
husband of g childless daughter be pre- 
vented from succeeding to her share, 
The constraction which I put upon this 
instrument is different from what was 
put upon it in the suit iu which Chatter 
Lal Sing and others were defendants in 
the case of Chattar Lal v, Shewukram (2). 
Ihave carefully considered that judgment, 
and have found myself unable to concur 
in it. I am therefore of opinion that the 
plaintiff is entitled to the property on 
the death of Rani Dhan Koer. 

The condition that the sale is to be 
set aside only on the repayment by the 
plaintiff of the whole of the purchagc- 
money, cannot be supported. The J udgo’s 
reason for it is quito insufficient ; but it 
appears that there was a mortgage upon 
the property for Rs. 14,000, which was 


‘mado in order to discharge encumbrances 


created by Roy Harnarayan and some 
bonds, nnd that this mortgage was ro- 
deemed by money paid into Court by the 
defendant, This sam of Rs. 14,000 
ought to be allowed to him, and the de- 


cree must be modified by substituting it , 


for the purchase-money which the decrece 
requires to be paid as the condition upon 
which the salo is to be set aside. The 
costs of this appeal to bo paid by tho 
defendant. 


(2) 5 B. L R., 128, 
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alienate such property, the plaintiff would not be her heir but 
her daughter, and failing her, her daughter’s son, but the Court 5 
refused to hear the pleader on this point, as the plea was most 
expressly abandoned in the Court below, and was not raised in 
the grounds of appeal. The determination of this case depends 
wholly upon the construction to be put upon the deed dated the 
22nd Magh 1250 (3rd February 1843). This deed, which is 
not disputed, was executed by Guruprasad Jana; he had two 
wives; by the first wife he had a son the plaintiff: by the 
younger wife he had two sons and two daughters; one of the 
daughters pre-deceased her father. The deed, after reciting 
that the donor Guruprasad Jana was the malik of the disputed 
talook and his name was registered as such in the Collector’s 
rent-roll, and that the gift was a “ pritidan,” or gift from 
motives of affection, proceeds thus (a literal translation) :— 
-“ You,—t. e. the donee Pabitra Dasi,—are my youngest wife, 
“and you have two minor sons, therefore, for your. charitable 
~ purposes, and to enable you to support your infant sons, I 
“have given you the aforesaid talook, you from this date 
“having become possessor of the aforesaid talook, after pay- 
“ing the Government revenue, from the remaining profits, will 
“ perform acts of charity, and will support and maintain your 
“gons. For these purposes I have executed this deed of gift.” 
The donor had two wives; the gift to the youngest, and pro- 
bably the favourite wife, was a gift the consideration of which 
was the donors affection for her. The mam object was no 


BAYLEY, J.—I much regret to have to 
differ from the Ohief Justice and Mr. 
Justice Mitter in this case. 

In the case of Chattar Lal Sing v. 
Shewukram (1), a decision was come to 
upon the very same deed by Mr. Justice 
Hobhouse and myself. The translation 
ahere adopted was one agreed upon by 
both parties. 

After most fully considering the fur- 
ther arguments and the judgment of the 
Chief Justice and of Mr. Justice Mitter, 
I cannot say I am prepared to alter the 
opinion recorded by Mr, Justice Hobhouse 
and myself, 


It is at the same time necdless to re- 
peat at length the reasons there recorded 
as the same reasons prevail with me now. 
I still think that, if Harnarayan intended 
to preserve the inheritance to his grand- 
daughters and their children, he would 
have said go in the above decd, and the 
greater the necessity, according to Mindu 
feeling as to providing for funcral oblation 
(a feeling apparently relied on by the 
Chief Justice and Mr. Justice Mittor), 
the greater the reason for Harnarayan to 
have been explicit in the terms he used. 


(1) 5 B. L. R., 125. 
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doubt to provide for her and not to leave her and her minor sons 
dependant upon a co-wife and step-mother. It may be said that 
as the two sons died minors, that one of the objects for 
which the gift was made no longer exists, but for all this the 
deed appears to us to contain nothing which in any way restricts 
the donee’s title, It appears to us to give the property abso- 
lutely to the donee. 

If the terms had been ambiguous, we might no doubt have to 
look behind it and consider the motives of the donor, but as 
there is no such ambiguity we are bound to give effect to the deed. 

We reverse the decision of the Subordinate Judge and decree 
this appeal with costa and interest thereon payable by the 
respondent, 

Appeal allowed. 


[FULL BENCH.} 


Before Mr, Justice Norman, ofe. Chief Justice, Mr. Justice Loch, Mr. 
Justice Bayley, Mr. Justice Macpherson, and Mr. Justice Mitter, 


RAM CHARAN BYSAK anp anoraee (Decrus-norpars) v, LAKHI 
KANT BANNIK anv oruses (Jopament-peprons).* 


Limitation—Act XIV of 1859, ss. 19 §& 20—— Execution of Decree, 


A decrees of the High Court on appeal from the Mofussil, must be executed within 
three years, under section 20 of Act XIV of 1859. Snch‘decree is not a decree of a 
Court established by Royal Charter within the meaning of section 19, 


Tx appellants in this case held a decree against the respond- 
ents, dated the 30th December 1863, for a certain sum of money, 
being the amount of six hundis, The decree was passed by the 
Subordinate Judge of Dacca. On appeal, the High Court, 
on the 18th February 1866, by its decree simply dismissed 
the appeal with costs, without affirming the decree of the’ 
Court below. After several attempts to execute the decree, 


- the appellants again applied for execution on 16th December 


1869, when the judgment-debtor contended that the decree was 


* Miscellaneous Regular Appeal, No. 299 of 1870, from an order passed by the 
Subordinate Jndge of Dacca, dated the 31st May 1870. 


VOL. VIL] HIGH COURT. 


barred by lapse of time. The Subordinate Judge held that 
the decree was barred under section 20 of Act XIV of 1859, 
there not having been any bond jide attempt to execute the 
decree within three years of the application. The decree-holders 
appealed to the High Court. The case came on before a Division 
Bench, composed of Mr. Justice E. Jackson and Mr. Justice 
Mookerjee. Atthe hearing of the case, Baboo Ramesh Chandra 
Mitter for the appellants was heard to urge as ground of appeal, 
though not put forward in the memorandum of appeal, that the 
decree of the Subordinate Judge, on being confirmed by the 
High Court, became a decree of the High Court, and therefore 
the period of limitation prescribed for it was twelve years under 
section 19, and not three years under section 20. In consequence 
of a difference of opinion between Mr. Justice Jackson and 
Mr. Justice Mookerjee, and of a conflict of decisions, the case 
was referred to a Full Bench, by the learned Judges. The ques- 
tions referred were stated by Mookerjee, J., as follows: lst 
whether a decree of the district court affirmed on appeal by the 
High Court becomes a decree of the last mentioned court. 2nd 
whether execution of that decree of affirmance passed by the High 
Court is to be governed by the provisions of section 19, of the 
statute of limitation Act XIV, of 1859 or section 20 of that 
enactment i. e., whether the rule of three years or of 12 will apply. 
_ The case of Kishen Kinkur Ghose v..Buroda Kant Roy (1) was 
cited on the one hand, and Bipro Doss Gossain v. Chunder 
Seekur Bhuttacharjee (2), Onraet v. Sankar Dutt Sing (3), and 
Chowdhry Wahid Ali v. Mullick Inayet Ali (4) were cited on 
the other. 


Baboos Ramesh Chandra Mitter and Kali Krishna Sein for the 
appellants. —Under section 350 of Act VIII of 1859, the Appel- 
late Court either confirms, reverses, or modifies the decree of the 
‘lower Court. Section 360 provides that the decree of the Appel- 
late Court shall specify clearly the relief granted or other determi- 
nation of the appeal. And it shall also state the amount of costs 
incurred in the original suit, and by what parties and’ in what 


(1) 8 W. R., 470. (3) 5 B. L R., App, 60. 
(2) Case No. 583 of 1866: Sist May 1867, (4) 6 B. L. R., 52. 


705 


1871 


Ras CHARAN 


Brgax 


t. 
LAHI KANT 
BANNIE 


706 


1871 


BYsAK 
v. 
Lator Karr 
BANNIE 


BENGAL LAW REPORTS. 


[VOL. VIL. 


proportion such costs are to be paid. These sections clearly 
Rax Coarax show that the decree of the Appellate Court by itself alone is a 
complete embodiment of the whole determination of the suit. 
Hence, after a decree is confirmed by the Appellate Court, the 


former is merged in the decree of the Appellate Court. 


- 


On the second question the provisions of section 19 of Act XIV 
of 1859 will clearly apply to a decree passed by the High Court 


on its appellate side. 


Baboo Kalimohan Das for the respondents.—A decree of the 
lower Court does not cease to be a decree of that Court, 


simply because it has been 


upheld or modified by the 


Appellate Court— Tafuzzal Hossein Khun v. Bahadur Sing (1). 


- (1) Before Mr. Justice Kemp and Mr. Justice 


Glover. 
The 6th March, 1869. 


TAFUZZAL HOSSEIN KHAN (DEOREE- 
HOLDER) v. BAHADUR SING anv 
OTHERS (JUDGMENT-DEBTORS),* 


Messrs. R. E. Twidale and C. Gregory 
for the appellant. 


Baboo Mahini Mohan Roy for the re- 
spondents, 


Tae facts of the case are fully stated 
in the judgmont of the Court, which was 
delivered by 


GLOVER, J.—This was an application 
for execution of a decree. The original 
decree was passed on the 18th December 
1862, and awarded possession of certain 
lands to the plaintiff (mortgagor) in that 
suit on condition of his depositing in 
Court a sum of Rs. 2,600. The defend- 
ant appealed specially to the High 
Court, which, on the 8th of January 1864, 
dismissed his application with costs, and 
confirmed the order of the Court below. 

The first application made to execute 
the mortgagor’s decree, appoars to have 


been on the 21st November 1865. The 
Judge has considered that application 
not to have been made bond fide, because 
it was a condition precedent to execution 
that the judgment-creditor should have 
deposited the Rs. 2,600 which tho 
order of tho Court directed him to do; 
and that not having done so, his appli- 
cation could not be said to have been a 
bond fide application within the meaning 
of tho Act. It followed, therefore, that 
the present application of the 6th of 
April 1867 was out of time. 

The first point taken in appeal in this 
case is, that the decree sought to be exc- 
cuted is in fact a decrees of the High 
Court, and that, therefore, according to 
various rulings of this Court, the judg- 
ment-creditor would havetwelve years in- 
stead of three wherein to execute his de- 
cree. On this we observe that the decree of 
the 8th of January 1864 merely rejected 
the appeal of the special appellant, and 
confirmed the order of the first Court, and 
the only way in which the position of 
the appellant was altered by that decree 
was that ho had to pay the costa of the 
appeal, 

It has been ruled in one or two cases 
by Division Benches of this Court, that 


* Miscellaneous Special Appeal, No. 440 of 1868, from an order of the Judge of 
Patna, dated the 26th June 1868, reversing an order of the Moonsiff of that district, 


dated the BOth November 1867, 


VOL. VIL] 


HIGH COURT. 


The period allowed by law for the execution of decrees is differ- 
ent according to the constitution and functions of the Courts. 
Most of the Courts in this country are subject to the appel- 
late jurisdiction of the High Court, and to hold that a decree 
of the lower Court ceases to be a decree of the lower Court, 


where the High Court on appeal simply 
confirms the order of the Court below, 
the decree to be executed is substantially 
a decree of the Court from whence the 
appeal came, and that the only decree of 
the High Court is that part of the order 
which relates to costs. We think, there- 
fore, that the twelve years’ limitation does 
not apply to this cage except as to that 
part of the order which gave costs to the 
appellant, and that the three years’ limi- 
tion applies to the substantive decree. 
o then come to the question as to whe- 
ther the application by the decree-holder 
to execute his decree on the 21st Novem- 
ber 1865, was a bonå fide application 
within the meaning of the Act. That 
application was for permission to deposit 
e Rs, 2,600 as ordered by the original 
ecree, and to gat possession of the property. 
consequence of this application (on the 
9th of November), the petitioner was or- 
ered to deposit the money and to issue the 
usual notice on the Jndgment-debtor, and 
on the 30th of December it appears that 
the notice was served. The Judge has 
held these proceedings not to be bond fide, 
because the sum of Rs. 2,600 had not 
been paid; but we find that whilst that 
application was pending on the 2lst 
December 1865, the judgment-creditor 
brought a suit to recover wasilat 
from his judgment-debtor, on the 
ground that the Rs. 2,600 had already 
been paid by the usufract of the land, 
and that there was a surplus of collec- 
tions due to him, amounting to Rs. 518, 
and he obtained a decree on the 13th of 
June 1866. The judgment-creditor then 
sought to execute his former decres, on 
the ground that the Ra. 2,600 which 















(1) 4 W. Rọ, Mis, 24, 
(2) 8 W. R, 99. 


he had been ordered by the decree of 1862 
to pay before getting possession of the 
property had already been paid in the 
year 1865. It appears to us that this 
proceeding alone was sufficient to dis- 
pose of the Judge’s objection as to the 
bond fide nature of the execution proceed- 
ings in 1865, because this decision dis- 
tinctly ahows that the order contained in 
the decree of 1862 had been complied 
with, and that the money had been paid, 
It has been ruled in various cases that 
such a snit, brought whilst execution 
proceedings were pending, and in further- 
ance of the original decree, would be a 
proceeding to keep that decree alive. In 
the case of Shureefoontasa v. Rajkishen (1), 
it was held that when litigation has 
been undertaken in furtherance of an 
Original decree, that decree was fully 
kept alive thereby, and that consequently 
the decree-holder was not barred by the 
statute of limitation. In another case, 
Syud Akbar Gazee v. Mussamut Beebee 
Nufeezun (2), it was held that even an 
unsuccessful suit by a decree-holder to 
establish his right to certain lands was 
n bond fide proceeding within the mean- 
ing of the Act; and, again, in the case of 
Mussamut Fuzeelutoonnissa v. Chuttur 
Dharee Sing (8), it wns held that an 
attempt at a settlement of accounts even, 
was sufficient to keep a decree alive. Wa 
think it quite clear, therefore, that in this 
case the decree had been kept alive by 
bond fide proceedings taken during the 
year 1865, and that the subsequent 
application in April 1867 was in time, 
and should haye been allowed to proceed. 

We therefore reverse the decision of 
the Court below with costa, 


(8) 6 W. Ra Mis., 43. 
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because there has been an appeal, .would be substantially to 
do away with those provisions of the Limitation Law which 
provide for decrees of Courts not established by Royal Charter. 
Whether a decree of the Appellate Court should or should not 
contain all that the decree of the first Court ought to contain is 
a different question. As a matter of fact, the decree of the 
Appellate Court in this case is not a decree of the sort contended 
for by the other side, and the decree-holders seek in their petition 
of execution to enforce not only the decree of the High Court, but 
that of the lower Court also; it 1s absurd to contend that the 
law allows twelve years’ time for the execution of such decrees 
of the lower Courts from which there have been appeals, and three 
years for the rest. 


Norman, J.—In this case two questions been raised for the 
consideration of a Full Bench by a Division Bench, consisting of 
Mr. Justice E. Jackson and Mr. Justice Mookerjee :—(reads). 

As to the first point we observe that, in the case before us, the 
decree which was affirmed ‘on appeal by the High Court was 
one which came before the Court on regular appeal. By 
section 189, of Act VILI of 1859, the decree in the first Court is 
to contain the number of the suit, the names and descriptions o 
the parties and particulars of the claim,” and is to specify clearly 








tion 350, the judgment of the Appellate Court “may be for con- 
firming or reversing or modifying the decree of the lower Court.” 
By section 360, “the decree of the Appellate Court is to con- 
tain the number of the suit, the names and descriptions of the 
parties, &e., and shall specify clearly the relief granted or other 
determination of the appeal. It shall also state the amount of 
costs incurred in the appeal, and by what parties and in what 
proportion such costs and the costs in the original suit are 
paid.” It is clear that the decree in the Appellate Court isto have ~ 
the same relation to the suit as the decree in the first Court has 
in cases where there is no appeal. It is to be the final determi- 
nation of the suit and of all matters in dispute therein. The 
Appellate Court is not merely at liberty, but is required, to dispose 
by its decree of the costs in the lower Court, a matter which, in 


ë 
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cases where the decree is affirmed, is merely a part of the afirmance. _ 1871 
Suppose, the lower Court made a decree in favor of the plain- Bax Oranan 
tiff for twenty parcels of land. If, on an appeal from the whole ats Cai 
decree the Appellate Court were to uphold the decision of the Bamuz. 
first Court, except as to one parcel, as to whichit might adjudge ~ 
that the suit should be dismissed, could it be said that on this 
adjudication there would or could be two decrees, the decree so 
far as it dismissed the suit as to one parcel of land being a decree 
of the Appellate Court,-and as to the rest a decree of the first 
Court? ‘There can be no doubt but that in such case it would 
be the duty of the Appellate Court to make one single and com- 
plete decree in the suit. Nor would the duty be the less if tha 
` Court were to uphold the decision of the lower Court on all 
points. The Appellate Court would in that case be bound by 
section 350 to confirm the decision of the lower Court. In 
_all cases in which the decree on appeal is regularly drawn 
~ ug ‘n due form, as it ordinarily is, it disposes of all the matters 
dealt with by the decree of the lower Court, and the decision of 
\ the lower Court becomes merged in and superseded by the 
“decree of the superior tribunal. I entirely concur in the view taken 
by Mr. Justice Mookerjee that, whether the decree of the lower 
Court is reversed or modified or affirmed, the decree passed by 
the Appellate Court becomes the final decree in the suit. In the 
case before the Court, the decree is not drawn up in accordance 
' with the terms of section 360. It simply dismisses the appeal 
with costs. But this is mere matter of form, and we think that 
the decree of the High Court must be treated as containing by 
implication an affirmance of the decree of the lower Court. 
The next question is whether a decree of the High Court on 
its appellate side, affirming the decision of a District Court, is 
governed by the provisions of section 20 of Act XIV of 1859. 
By section 361 of the Code of Civil Procedure, “ a copy of the 
decree of the Appellate Court is to be transmitted to the Court 
which passed the first decree in the suit appealed from, and shall 
be filed with the original proceedings in the suit, and an entry 
of the judgment of the Appellate Court shall be made in the 
original register of the suit.” It is to be transmitted not merely 
for the purpose of execution, but for the purpose of becoming 
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1871 the final deoree in the suit, and of being entered as such in the 
BAN A RAN register. Itis however still treated as the decree of the Appellate 
baxa? Kann Court (see section 362). It is to be executed “ according to the 

Banxix. rules hereinbefore” (that is, in the Code of Civil Procedure) “ con- 
tained for the execution of original decrees.” Now, amongst the 
rules for the execution of original decrees is section 288 which 
provides that, ‘when application is made to any Court to execute 
the decree of any other Court transmitted to it for execution, 
the Court to which the application shall be made shall execute 
it according to its own rules in the like cases.” If, therefore, a 
time is limited within which the decrees of the lower Court 
must be executed, the same limitation will apply to the decrees 
of the Appellate Court transmitted to it. If the decree of the 
Appellate Court is one for which a special period of limitation 
has been expressly provided, such provision would constitute an 
exception to the general rule. The 19th sectionof Act XIV of 
1859, with respect to judgments, decrees, or orders of “any Court 
established by Royal Charter,” allows twelve years after a right 
to enforce the same shall have accrued, &o. 

The 20th section is as follows:—<‘ No process of execution 
‘shall issue from any Court not established by Royal Charter} 
“to enforce any judgment, decree, or order of such Court} 
unless some proceeding shall have been taken to enforce such. 
‘judgment, decree, or order, or to keep the same in force within 
“three years next preceding the application for such execution.” 
At the time of the passing of this Act, and down to the time of 
the Charter of 1862, the period within which execution of the 
decrees of the late Sudder Court could be had was governed by 
the 20th section, and the period of limitation, during which such 
decrees could have been executed, was three years. It would be 
a strange and probably wholly unforeseen result of ihe establish- 
ment of the High Court as a Court of Appeal if the effect 
of Her Majesty’s Charter for that purpose had been to alter 
the law for the limitation of suits on so important a point. 
But let us see how the matter stands. I may observe that no 
general enactment appears to have been passed as regards the 
appellate side of the High Court, declaring that provisions or - 
Regulations and Acts relating to the late Sudder Court at the 
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time of its abolition should be deemed to apply to the High 


ne 


Court on its appellate side. The 11th section of the 24 & 25 
Vict., © 104, refers only to provisions relating to the Supreme 
Court. The 8th section of 24 & 25 Vict., c. 104, provides that, 
“on the establishment of the High Court at Fort William in 
Bengal, the Sudder Dewanny Adawlut at Calcutta shall be 
abolished.” By the 9th section it was enacted that “each of. 
the High Courts to be established under that Act shall have 
all such jurisdiction, original and appellate, as Her Majesty may 


by Letters Patent direct, &c., and subject and without prejudice 


to the Legislative powers in relation to the matters aforesaid of 
the Governor-General in Council, the High Court shall have 
and exercise all jurisdiction and every power and authority 
vested in any of the Courts of the same Presidency abolished 
under this Act at the time of the abolition of the said last men- 
tioned Courts.” Now, if the High Court on its appellate side 
could now execute or cause to be executed its decrees within 
the limit allowed by section 19, it would exercise a power which 


the Sudder Court never possessed. The preamble of the 


Charter recites the provision to which I have just referred. 
The 21st clause ordains that, “ with respect to the law to be 
applied by the High Court of Judicature to cases coming before 
it in the exercise of its appellate jurisdiction, such law shall 
be the law which the Court, in which the proceedings were 
originally instituted, ought to have applied to such case.” By 
the 37th clause of the Charter of 1862, it is declared that 


‘the proceedings in civil suits of every description, between 


party and party, brought in the High Court, “ shall be regulated 
by the Code of Civil Procedure prescribed by Act VIII of 
1859, and by such further or other enactments of the Gover- 
nor-General in Council in relation to civil procedure as are 
now in force.” If this 37th clause had been repeated in the 
Charter of 1865, it would assist my argument. Such is not the 
case. But I may add that I cannot think that the omission óf 
this clause in the Charter of 1865 was intended to alter the Law 
of Limitation. The enactment relating to the execution of 
decrees on appeal at the time of the publication of the Charter 


of 1862, was section 20 of Act XIV of 1859, and I am of. 
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opinion that law became, on the promulgation of the Charter 
of 1862, instantly applicable as fixing the period of the limitation 
for the execution of decrees of the High Court on its appellate 
side. The 19th section of Act XIV of 1859 was intended to 
apply to the late Supreme Court, a Court established by Royal 
Charter of a very different kind from the Appellate Court 
éstablished by the Charter of 1862, a Court having a very 
extensive jurisdiction over Europeans resident in India, and deal- 
ing with a population to some extent migratory, engaged 
largely in foreign trade and in adventures in distant countries. 
The fact that an Appellate Court was established under cir- 
cumstances which caused it to fall within the terms used in 
Act XIV of 1859, for the purpose of defining Courts, like the - 
late Supreme Court, was a mere accident. I am of opinion that’ 
the 19th section was never intended to apply, and does not apply, 
to decrees of the High Court on its appellate side; that the 
High Court on its appellate side is not such a Court established 
by Royal Charter, as is contemplated by section 19 of Act XIV 
of 1859; and if so, unless section 20 applies, Act XIV of.1859 ` 
does not give any period of limitation within which decrees of 
the High Court on its appellate side must be executed. 
On a careful consideration of the Acts and Charters, I am of 
opinion that when, under section 361, a decree of the High 
Court on its appellate side is transmitted to the Court which 
passed the first decree in the suit for execution, it will have the 
effect of a decree of such Court, and must be executed within 
the period limited by section 20, Act XIV of 1859. This opi- 
nion is on both points in accordance with a judgment of the 
High Court at Madras in the case of Arunachella Thudayan v. 
Veludayan (1). | 


Loca, J.—I concur in the view taken by the Chief Justice. 
I have had to re-consider the subject, for, on a former occasion, 
I held that the provisions of section 19, Act XIV of 1859, 
applied to decrees of the appellate side of the High Court, but it 
is clear that the High Court in its appellate capacity is only in 
the position of the late Sudder Court, in regard to the disposal 


(1) 5 Mad. H. C. Rep., 215. 
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of appeals from-the District Courts; and if a decree of the 
late Sudder Court made on appeal from the judgment of the 
Court below, required to be executed under the provisions 
of section 20 of Act XIV of 1859, the decree of the High 


Court on its appellate side, with regard to the same class of 


appeals, can have no higher position. Section 19 was enacted 
for the execution of decrees of the late Supreme Court, and 
was not applicable to decrees passed by the Sudder Court, 
and the mere accident that the two Courts have been aub- 
sequently amalgamated and become one High Court, does not 
alter the law as regards the execution of decrees made by the 
High Court on its appellate side. I concur in the answer 
proposed to be given by the Chief Justice. 


BAYLEY, J.—The conclusion ‘at which the Chief Justice 
has arrived appears to me to be the correct and proper one. 

In every case this Court, on its appellate side, by its decrees, 
orders and decrees either that the appeal be dismissed and the 
decree of the lower Appellate Court affirmed, or merely that 
the appeal be dismissed, which involves the consequence that 
the decree of the first Court be affirmed; or this Court orders 
tind decrees that the decree of the lower Appellate Court be 
modified or reversed as the case may be. I do not think it can 
be said that any of such decrees of the High Court are only 
decrees of the lower Appellate Court. There was apparently 
an omission to provide for the particular point when the late 
Sudder Dewanny and Nizamut Adawlut were amalgamated into 
the High Court, but the result could never have been contem- 
plated, and in fact it is a legal result that a decree-holder, 
- appealing to the High Court for execution from a Zilla Court 
decree, should merely by such action obtain twelve years to 
execute his decree, while in the Zilla Court he would only 


* have three. 


I would answer the questions in the view taken by the Hon’ble 
Chief Justice. 


MACPHERSON, J.—I am of the same opinion. I think the 
question is well-disposed of by Sir Colley Scotland in his judg- 


713 


1871 


RAM CHARAN 


Bysax 
. Q. 
Laxnt KANT 
BANNIR. 


YIA 


1871 


Rax CHARAN 


Brsak 


v. 
’ Laxar KANT 
BANNIK, 


BENGAL LAW REPORTS, [VOL. VII. 


ment in the case of Arunachella Thudayan v. Veludayan (1) 
referred to by the learned Chief Justice. 


` MıTTER, J.—I am of the same opinion. The first question 


‘referred to us does-not admit of any difficulty whatever. 


Whether the decree of the Appellate Court is for reversing 


or for affirming the decree against which the appeal is preferred, 


it is, in either case, the final decree in the cause, and as such 
the only decree which is capable of being enforced by execu- 


tion, after it is once pronounced. If the decree of the lower 


Court is reversed by the Appellate Court, it is absolutely dead 


and gone. If, on the other hand, it is affirmed by the Appel- 


late Court, it is equally dead and gone, though in a different 
way, namely, by being merged in the decree of the superior 
Court, which takes its place for all intents and purposes. Both 
the decrees cannot exist simultaneously; for in that case the 
decree-holder would be entitled to demand execution in respect 
of both of them, and such a double execution in one and the 
same suit would be manifestly improper. Suppose, the law were 
that Appellate Courts should execute their own decrees. There 
is nothing in this supposition to interfere with the fairness of the 
present discussion, for such a law might at any time be passed 
by the Legislature, without affecting the principle upon which 
that discussion depends. Could it have been contended for one 
moment that the lower Courts would have been justified in exe- 
cuting the original decrees, whilst the Appellate Courts were 
executing their own? If, notwithstanding the confirmation of the 
decree of the lower Court by the Appellate Court, we hold that 
decree to be still in existence, what is to become of the decree of 


- confirmation passed by the latter Court? Surely, it is not to be 


treated as a nullity. And if not treated as a nullity, it must 
be treated as a decree capable of beiug enforced by execution, 
and therefore of superseding the decree in affirmance of which | 
it was passed. | . 


The second question, however, is one of considerable difficulty. 
But after giving to it my best and most earnest considération, 


(1) 5 Mad. H, C. Rep., 217, 
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the conclusion I have arrived at is that a decree of the High 
Court in its appellate jurisdiction, whether it is for affirming or 
for reversing a decree passed by a subordinate Court in the 
mofussil, ig subject, like the latter decree, to the three years’ 
rule of limitation prescribed by the 20th section of Act XIV 
of 1859. 

‘According to the true theory of appeals, .the duty of an 
Appellate Court is to pass the decree which ought to have 
been passed by the Court, from whose decision the appeal is 
preferred. The High Court, as a Court of Appeal from the 
Courts in the mofussil, is no exception to this rule, as may be 
clearly seen from the 21st section of the Letters Patent, which 
will be more specifically referred to hereafter. It would there- 
fore be wrong in principle if we gave to the decree of the 
_ Appellate Court any legal effect or operation, which that decree, 
if passed by the Court of original jurisdiction, would not have 
possessed. An Appellate Court is nothing more than a Court 
of Error, and its decrees ought, therefore, to be subject to the 
same rales and limitations as the decrees whose errors they 
profess to correct. The necessity for the existence of Appel- 
late Courts arises entirely from an assumed want of confidence 
in the judgments of the Courts of original jurisdiction. But 
neither this necessity, nor the cause from which it arises, ought 
to make any difference whatever in the rights of the parties, 
or in the mode in which those rights are to be enforced. 

Section 21 of the Letters Patent of 1865 runs as follows :— 

“ And it is hereby ordained that, with respect to the law or 
‘equity and rule of good conscience to be applied by the said 
High Court of Judicature at Fort William in Bengal to each 
case coming before it in the exercise of its appellate jurisdiction; 
such law or equity and rule of good conscience which the Court, 
in which the proceedings in such case were originally instituted, 
ought to have applied to such case.” 

Suppose, therefore, that the law had required the appellate 
branch of the High Court to execute its own deorees. The 
- cases arising ont of such executions would have been undoubted- 
ly entitled to take their rank in the category of “ cases coming 
before the High Court in the exercise of its appellate jurisdic- 
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tion.” What law of limitation then would the High Court 
have been obliged to apply to such cases? Surely, the same law | 
which “the Courts in which the proceedings were originally in- 
stituted” would have applied to “ such cases,”—that is to say, to 
cases arising out of the execution of their own decrees. It has 
been held over and over again, that proceedings taken in execu- 
tion of a decree are nothing but continuations of the suit in 
which that decree was passed; so that there is no ground what- 
ever for raising any verbal objections to the above conclusion 
in consequence of the use of the word “case” in the section 
under our consideration. So far as the spirit of that section is 
concerned, its applicability to the cases supposed above is too 
manifest to require any lengthy discussion. If “the law, 
equity, and rule of good conscience,” applicable to the execution 
of decrees passed by Courts of original jurisdiction, be not 
“the law, equity, and rule of good conscience ” which the High 
Court would have been bound to followin those cases, there is 
no other “ law, equity, and rule of good conscience,” by which 
it could have guided itself; and the word “ law” clearly includes 
the Law of Limitation. The High Court, in the exercise of its 
appellate jurisdiction, is bound to pass its decrees according to 
the “law, equity, aud rule of good conscience” prevailing in 
the Courts from whose decisions the appeals are preferred; and 
I do not see the slightest reason for holding that the framers of ` 
section 21 intended to make the execution of those very decrees 
subject to a different “law or equity and rule of good con- 
science.” 

It is true that decrees passed, by the appellate branch of 
the High Court are required to be executed by the Courts 
which passed the original decrees. But this circumstance can, 
in no way, affect the validity of my conclusion. On the con- 
trary it affords an additional ground in support of it I take it 
to be a general principle of law that all matters of procedure 
are subject to the lex fort. Section 362 of Act VIII of 1859, 
the very section which requires the decree of the Appellate 
Court to be executed by the Court of first instance, recognises 
this principle as far as it goes; for it says distinctly that all 
such decrees “shall be executed in the manner and according 
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Ram CRARAN in jts original jurisdiction, and there is nothing either in the 
Larn awe Oe OF Parliament, or in the Letters Patent, by which the 

Bany. High Court was established, or in any other Act or Regulation 
passed since the promulgation of Act XIV of 1859, to show 
that the original operation of that rule has been extended to 
the decrees of the High Court in its appellate jurisdiction. 
On the contrary, it has been already shown, from the provisions 
of the 21st section of the Letters Patent, that the reverse is 
the case. Why, then, are we to adopt an anomalous construc- 
tion, the effect of which would be to render the decrees of an 
Appellate Court subject to a Law of Limitation different from 
that prescribed for the decrees of the Court of first instance, / 
when that construction has not only nothing either in a 
or in justice to recommend it, but when it is not even sanc- 
tioned by the intention of the Legislature? It may be said 
that, if section 19 waa not intended for the decrees of the appel- 
late branch of the High Court, section 20 also was not intended 
for those decrees. But the answer to this objection is four-fold. j 
In the first place it is beyond all contention that section 20 was” 
intended for the decrees of the late Sudder Court; and as the 
appellate branch of the High Court occupies the place of that; 
Court in every respect, all its decrees must be subject to the . 
Law of Limitation prescribed for the decrees of the Sudder Court, 
in the absence of any specific Legislative provision to the 
contrary. In the second place, even if it is admitted that sec- 
tion 20 would not be directly applicable to the decrees passed by 
the High Court in the exercise of its appellate jurisdiction, 
those decrees would still be subject, according to the true theory 
of appeals, to the Law of Limitation prescribed by that section, 
inasmuch as it is the law applicable to the decrees of the Courts 
in which the proceedings were originally instituted. The legi- 
timate function of an Appellate Court being to do nothing more 
than what ought to have been.done by the Court from whose 
decision the appeal is preferred, the decrees of the Appellate 
Court would, upon general principles, be subject to the same 
Jaws as those prescribed for the: decrees of the Court of first 
instance, even if there were no express Legislative provision on 
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the subject. In the present case, however, it has been shown, 
_ from the 21st section of the Letters Patent, that this was clearly 
the intention of the Legislature. In the third place, the decrees 
passed by the High Court on its appellate side being required 
by law to be executed by the Courts of original jurisdiction, the 
latter Courts are bound, according to the general principle above 
referred to, to execute them according to the Law of Limita- 
tion applicable to their own decrees. In the last place, if we 
hold that the decrees passed by the High Court in the exercise 
of its appellate jurisdiction are subject neither to the provisions 
of section 20, nor to those of section 19, there is no other section 
of the Limitation Act which can possibly apply to them; and 
the consequence would be that those decrees would have no Law 
of Limitation at all to govern their execution. Such a construc- 
on, however, would be not only unjust to the parties against 
om those decrees are passed, but it would be also opposed to 
e intentions of the Legislature, so far as we can gather those 
intentions from the nature of the functions entrusted to the 
appellate branch of the High Court, and the laws which have 
' been enacted to regulate the exercise of those functions. 
„It has been said that the opposite view is strongly supported 
by the principle of the Full Bench case (1) in which it was held 
that the decrees of the Privy Council are not subject to any Law 








ss” 


of Limitation. I do not wish to express any opinion as to the | 


' correctness or otherwise of that decision. But without pledging 
myself to the soundness of all the reasonings employed by the 
learned Judges by whom it was passed, it is sufficient, for the 
purposes of the present argument, to say that that case is clearly 
distinguishable from the one now before us. A decree of the 
Privy Council is not in the nature of a decree passed by an 
ordinary Court of Justice. It is, in fact, a command of Her 
Majesty the Queen, and the chief reason upon which the case 
referred to was decided was that no Act or Regulation passed 
by the Indian Legislature could interfere with Her Majesty’s 
prerogative to have that command executed, without reference 
to ańy conditions of time not expressly included in it. 


(1) Anandmayt Dasi v. Purno Chandra Roy, Case No. 569 of 1865; 24th 
August 1866, 
93 : 
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Before Mr. Justice Bayley and Mr. Justice Paul. 


1871. B. DONZELLE (Darznpanr) v. KEDARNATH CHUCKERBUTTY 
July 28. (PLAUNTIFY.)* 


Benami— Evidence—Estoppel—Landlord’s Title, Dispute of, by Lessee. 


À., executed a kabniiat for a term of years to B., as zemindar. B., gavea putni of 
the zamindari to C. C. instituted a suit for arrears of rent under the lease for a 
term of years against A., the lessee. A. in defence admitted the execution of the 
lease to B., but denied that B. was his real lessor and beneficlally entitled to the 
rent, alleging that B. was only a benamidar for a third party. 

Held, that in India the English doctrine of estoppel did not apply, and that. A, w 
competent in a snit for rent to deny his lessor’s title as stated in the lease, and 
parol evidence to prove a different title to that recited in the lease. 







Tue plaintiff, as putnidar, under one Anusul Burkut, o 
7-annas of talooka Gungapore Rujnee, sued Mrs, Benjamin 
Donzelle, manager of the Toolsea Indigo Concern, for arrears § 
of rent of the Ist Kist of 1278 Fusli (1870-71) as tenant 
under a potta received from, and a kabuliat granted by them! in 
favour of, Anusul Burkut, for a term of years which had not 
expired, 

The defence was that Anusul Burkut was not the real owner, 
but a mere benamidar for her husband; that the hibanamah by her 
husband granting her 7-annas of this talooka was nominal; that 
her husband Golam Hossein was the party actually in possession 
of the property by receiving the rents up to his death, which 
occurred in Aghran 1272 (14th November to 13th December 
1864), although the lease, its counterpart, and the receipts of rent 
recited Anusul Burkut as the only proprietress of the property ; 
that after the death of the husband renta had been paid under 
receipts bearing the sole name of Anusul Burkut, on the under- 
standing that she was the head and manager of the family of her 
deceased husband, and that the money was shared by all the heirs 


‘ * Special Appeal, No. 501 of 1871, from a decree of the Judge of Bhangulpore, 
dated the 16th April 187], affirming a decree of the Subordinate Judge of that 
district, dated the 23rd February 1871, 
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of Golam Hossein; that on coming to know of the existence 
of quarrels in 1278 (1870-71) between Anusul Burkut and 
the other widow of Golam Hossein, payment of rent had been 
withheld, on the sole receipt of Anusul Burkut; that the other 
widow and her children took possession of fifteen annas of the 
property by going to Bhaugulpore, and gave a putni of it to 
the defendant; and that the defendant only admitted Anusul 
Burkut, under whom the plaintiff claimed, to be proprietress of 
one-sixteenth of the property, being her share under the Maho- 
medan law. 

The Subordinate Judge of Bhaugulpore, who tried the case 
in the first instance, laid down the three following issues: 

1. <“ Whether defendant is estopped from denying the title 
of his lessor or not. 

2. Whether Anusul Burkut was in the receipt of rent of 
previous years on her own account, or on her own account as 
well as that of the other heirs of Golam Hossein. 

3. “ Whether the plaintiff was entitled to receive rent from 
the defendant or not.” 

On all these issues the Subordinate Judge decided in favor of 
the plaintiff and gave a decree for the amount of rent claimed. 

The defendant appealed to the District Judge, who upheld 
the first Court’s decree in respect of the first issue, without 
expressing any opinion on the second issue. The Judge said: 
c: It appears to be unnecessary to enter into the merits of the 


e question of title raised by Mr. Gregory. This is a suit for. 


“ rent based on a kabuliat executed in favour of the lady who 
«has granted a putni of the estate to the plaintiff. The Court 
s cannot look behind the kabuliat on the principle that a tenant 
“ cannot, under the circumstances stated by the learned Counsel, 
“ deny his landlord’s title.” 

The defendant preferred a special appeal to the High Court 
against the decision of the Judge. 


Mr. G. Gregory (with him Baboo Amar Nath Bose) for the 
appellant, contended that the Courts below were wrong in not 
going into the merits of the case, and that upon the defence 
raised, the recitals in the lease and kabuliat and receipts of 
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1871 rent did not dispose of the question as to who was the person 
B. Poa beneficially entitled to the rent; nor are the admissions by the 
Kepanvath defendant or by her son in ignorance of the true facts of the 
CHUCKER- ; : è 
Burry, case, upon which alone the first Court seems to have relied, suffi- 
~ cient; that in a suit for rent, though brought in the name of the 
party whom the tenant described in his lease as the proprietor, 
when it was urged in answer that the plaintiff was not the 
real landlord, the Court was bound to look behind the lease and ‘ 
see who was the person beneficially entitled. He did not dispute 
his landlord’s title, but only resisted payment of rent to a party 
not really the owner; and that im this country where benami 
transactions are so common, and do not necessarily carry with them  - 
any idea of fraud, the English doctrine that a person is estopped ` i 
from denying what he has deliberately acknowledged in writing,” 
and that parol evidence cannot be taken to vary a written con- 
tract, cannot be extended to its fullest extent. A benami lease 
in this country is not such a deliberate acknowledgment of the 
landlord’s title. As long as Golam Hossein lived the rents were 
sent to him. After his decease the evidence explained how it 
happened that the rents were sent to Anusul Burkut alone. 
The first Court even had not gone fully into the evidence. In the 
course of the argument the cases of Gopeekrist Gosain v. Gunga 
Persaud Gosain (1) and Beni Madhab Ghose v. Thaku 
Das Mandal (2) were referred to. 





Mr. Marindin (with him Baboos Annada Prasad Banerjee 
and Ramesh Chandra Mitter and Mr. Sandel) for the respond- 
ent.—The Judge below was right in holding that he could not 
look behind the kabuliat or the lease. The doctrine that a 
tenant cannot dispute his landlord’s title is applicable in suits 
for rent in the Mofussil. 

This general rule is supported by the judgment of Peacock, 
C.J., in Bent Madhab Ghose v. Thaku Das Mandal (2); 
and the exception within which that case was held to fall (an 
exception also recognized by English law) does not apply to the 


t 


present case. In the converse case of Bipin Behari Chowdhry 


(1) 6 Moore’s I. A., 53. (2) Caso No. 8109 of 1865 under Act 
X of 1859; 11th September 1866, 


\ 


/ (8) Before Mr, Justice Loch and Mr. 
] 


} 


! 


J 


VoL. VIL) HIGH COURT. ~ 


v. Ram Chandra Roy (1), Peacock, ©. J. (Mitter, J., dissenting), 
went much further, bolding that in the Collectors Court the 
lessor could not recover rent against persons other than the 
lessee named in the kabuliat, although it was admitted that they 
were in actual occupation of the land, and that the nominal 
lessee was a mere benamidar. ‘This doctrine was supported by 
Norman, J., in appeal; and, though the majority of the Court 
(Jackson, J., and Kemp, J.) came to a contrary conclusion, the 
decision might be supported on the ground that parol evidence 
may be admitted to charge a person not named in a writ- 
ten document as principal, though it cannot be admitted to 
discharge a person who on the face of the document appears to 
contract as principal. This case is no authority for the propo- 
sition that a tenant can adduce parol evidence to contradict the 
itle'of his lessor admitted by a written document. The estop- 
el contended for is mutual. The lessor cannot dispute his own 
title, neither can the lessee. The cases of Mussamut Purnia v. 
Torab Ally (2) and Jainarayan Bose v. Kadimbini Dasi (3) support 


(1) 6B. L. R., 234. 


. (Mr. J. Perrin), on the ground that 
`~ (2) 3 Wyman’s Rep., 14, 


plaintiff (appellant) is only the nominal 
lessor of the filature, and that the trangac- 
tion upon which the suit is founded was a 
“‘benami transaction.” 


Justice Macpherson. 


The th July 1869. The kabuliat 

: executed by the defendant, Mr. J. Perrin, 
area BOSE anp ar oie in favor of plaintiff (appellant) has been 
a oe v. KADIMB produced, and its execution admitted. 


The defendant, however, alleges that he 


Mr. J. S. Rochfort, Baboo Srinath has paid rent under the lease not to plain- 


_ Das and Durga Das Dutt for the appel- 


lants. 


Baboo Mahesh Chandra Chowdhry for 
the respondent. 


The judgment of the lower Appellate 
Court confirmed by the High Court in 
Special Appeal No. 604 of 1869, was as 
follows: — 

Tus is an appeal against a judgment 
of the Subordinate Judge dismissing a 
suit for rent of a certain filature institu- 
ted by appellant against respondent No, 1 


tiff, but to certain relations of hers, Jai- 
naryan Bose and others (who have accord- 
ingly been made co-defendants by the 
lower Court), and he denies his liability 
to plaintiff as his lessor. 

The case has been argued at great length 


on both sides, principally with the view of ` 


showing whether the transaction was or 
was not “benami.” The lower Court 
decided the suit partly on the ground that 
the plaintiff was only the nominal lessor, 
but principally on the ground that plain- 


* Special Appeal, No. 604 of 1869, from a decree of the Officiating Judge of Moorsheda- 
bad, dated Ist March 1869, reversing a decree of the Principal Sudder Ameen of that 


district, dated 81at January 1868 
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this contention. 


(VoL. vit. 


The Privy Council, in Shah Makhan Lall v. 


Sree Krishna Sing (1), laid down that the doctrine of English 
law, that parol evidence cannot be received except in the case 
of fraud to vary a written contract, is applicable to this country. 
[PauL, J.—The case of Raja Sahib Prahlad Sen v. Baboo 
Budhu Sing (2) decided the other way. | 


BAYLEY, J.—I am of opinion that the judgment of the lower 
Appellate Court should be reversed and the case remanded for 


re-trial, 


tiff had failed to prove actual receipt of 
rentfor the fllature previously to the in- 
stitution of this suit. In adopting this 
question of actual receipt of rent as the 
principal issue in the case, the lower Court 
appears to have been under an erroneous 
impression. ‘That, no doubt, is the issue to 
be decided in a suit of this nature under 
Act X of 1859, but in a civil suit the right 
of the plaintiff to receive rent must be 
decided without reference to the receipt or 
non-receipt of rent previously, except so 
far as the evidence on this question may 
assist the Court in deciding the question 
of title. 

The question in this case is whether 
the defendant, Mr. J. Perrin, can avoid 
the terms of his written contract! on the 
allegation that plaintiff is not the real 
but is the nominal lessor. 

It is one of the most settled rules of 
law that a lessee is estopped from deny- 
ing the title of his lessor, and this rule 
has been constantly acted upon in this 
country. In the case of Mussamat Purnia 
v. Torab Ally (a), the High Court ruled 
that the question of lessor’s title was 
one foreign toa suit for rent instituted 


_ against the lessee, though the ostensible 


lessor might very likely be merely a 
trustee, and as such liable to account to 
the cestwi que trust. Other cases to the 
same effect might be quoted, and the prin- 
ciple laid down is, no doubt, of universal 
application. It is true that in cases 
of sale and purchase, evidence is admit- 
ted to show that the parties really inter- 


ested are different from those whose names 
appear in the written instrument, but I 
am not aware that a similar course of 
procedure has been followed in cases as. 
between lessor and lessee. Looking at 
the question as one simply of law, Ia 
of opinion that the order of the lowe 
Court must be set aside. 

As regards the facts of the case, I fe 
bound to record my opinion that the, 
defendants, on whom the “onus pro- 
bandi” lies, have failed to prove that / 
any one but the plaintiff has the real | 
ownership of the property in question. 
have read the evidence and heard the argu 
ments of the pleaders, but nothing con- | 
tained in one or the other amounts in my \ 
opinion to proof on this point The : 
presumption is one in favor of the plain- 
tiff, and this is not set aside. 

I therefore decree this appeal and re- 
verse tho judgment of the lower Court, 
and remand the case under section 351 
for trial on the merits, ie., as to the 
amount of rent actually due to plaintiff. 
Costa to follow the result of re-trial. 
Stamp to be refunded to appellant. 

The following was the judgment of the 
High Court : 

The judgment of the lower Appellate 
Court is perfectly right, and we see no 
ground for interfering with it. We dis. 
miss this appeal with costs. 

(1) 2 B.L. R, P. ©, 45; see 48; 
8. C., 12 Mooro’s I. A., 157 ; see 185. 

(2) 2 B. L. R, P. C, 111; 8. O, 
12 Moore’s L A., 301. 
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The plaintiff sued for arrears of rent for the Aghran Kist 1871 
of 1278 (1870-71) on a kabuliat dated the 27th January B. Doszzuue 
1860, executed by one of the former managers of the Toolshia Kepanxaar 
Concern in favour of Mussamut Anusul Burkut. Anusul sorry. 
Burkut was one of the wives of Golam Hossein, and is alleged 

_ to have been a proprietor of the lands in suit in her own title, 
and the suitis brought on the basis of the above kabuliat 
alleged to have been given to her in her own right. The 
defendant did not deny the kabuliat relied upon by the plaintiff, 
but contended that, although the kabuliat was executed in 
favour of Anusul Burkut, yet the real ownership of the mehal 
leased was with her husbarid; and after his death the rent 
was paid tothe eldest wife, Anusul Burkut, not as malik, but 

' as the head of the family, and was distributed among all the 
heirs as sharers. The defendant alleged that about the period 
of the institution of this suit she obtained a putni potta of fifteen- 
sixteenths share of Talook Gungapore from the heirs of Golam 
Hossein, the late proprietor, and that therefore the plaintiff was 
only entitled to the rent of one-sixteenth share. 

\ The first Court held that Anusul Burkut was the real malik, 
and in possession, and in the enjoyment of the rent; that the 

) plaintiff was her putuidar; that when the amulnamah was pro- 

j claimed in the Mofussil the defendant had knowledge of the 
same, and that therefore the plaintiff was entitled to recover the 

rents sued for. 

The lower Appellate Court, akoni going atallinto the 
question whether the real title was solely with. Anusul Burkut 
or also with the other heirs of Golam Hossein, and if so, to 
what extent the title of each sharer extended, simply remarks: 

‘ It appears to be unnecessary to enter into the merits af the 
“ question of title raised by Mr. Gregory. This isa suit for 
“rent based ona kabuliat executed in favor of a lady who 
‘has granted a putni of the estate tothe plaintiff. The Court 
“will not look behind this kabuliat, on the principle that a 

_ tenant cannot under the circumstances stated by the learned 
“ Counsel deny his landlord’s title.” Upon this view the lower 
Appellate Court dismisses the appeal and Bee the plain- 
tiffs suit, 
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The plaintiff appeals specially, chiefly on the ground that the 


B. sic aah judgment of the lower Appellate Court is erroneous in law 


KEDARNATH 
CHUOKER- 
BUTTY. 


and defective in investigation, in that it has-not tried the ques- 
tion as to who the real owner was, and that such defect has affect- 
ed the case on the merits. Two cases were quoted in the lower 
Appellate Court—Durga Charan Mazumdar v. Mahomed Abbas 
Bhuya (1); both of them were measurement cases, and the 
question turned on the actual words “as in possession ” as used 
in Act VI of 1862 (B. C.). The real question in this case is 
whether the lower Appellate Court has correctly laid down 
the principle that it could not go behind the kabuliat. The 
whole case turned oñ the question whether the lady Anusul 
Burkut was the real owner of the land. The lower Appellate 
Court begs the question in assuming that she was, This has 
led the Court to the conclusion that the real title was with her. 
It is stated that the title of Anusul Burkut arises from a deed 
of gift given by her husband and making her the absolute pro- 
prietor. It is also stated that this very fact is recited in the 
kabuliat. It is further alleged that the letter of Mr. Donzelle, 


‘junr., as to the payment of rent shows that this lady to whom 


the kabuliat was given had the real title. Hach and every 
one of these facts, however, is quite consistent with a benami 
transaction. In fact, it would be inconsistent if it were not so, 
as all the subordinate parts are in such cases notoriously fitted 
in to correspond with the benami arrangement in its integrity. 
It has been laid down in the case of Gopeekrist Gosain y. 
Gunga Persaud Gosain (2), that benami transactions are to 
be regarded as a recognised system amongst Hindoos: further, 
that they may be bond fide or not, and that the criterion of 
such bona fides may be taken by seeing whence the money came. 
Taking this view of the Privy Council in the case cited as 
a guide, the question which the lower Appellate Court ought 
to have tried was, whether, with all the facts as stated above in 
favour of the plaintiff, there still might not be only a benami 
or fictitious title in his lessor. It is well known that a benami- 
dar-recorded proprietor has to pay the revenue, receive the rent, 


(1) 6B. L. R, 361. (2) 6 Moore’s J. A., 53. 
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do everything in the collectorate in connection with the revenue ° 
B. DONZELLE 


affairs of his estate, using the benami name; and such person, 
moreover, is the only person who is entitled to draw the excess 
funds from the collectorate, being the recorded proprietor, though 
not the real proprietor. We have been referred to the case of 
Mussamat Purnia v. Torab Ally (1), but the real question in that 
case was not as regards the ownership of the land, but as to the 
trusteeship. There is the case of Bipin Behari Chowdhry 
v. Ram Chandra Roy (2). The illustration of the benami system 
by Mr. Justice Louis Jackson is exactly in point,—vtz. that 
“ A. contracts with B., though by the desire and for the con- 
“venience of one or other of those parties, the name of C. is 
“ used instead of the name of the party. In such a case C. 
“did not contract at all. He was not the agent for either, but 
< was and is a stranger to the whole business.” In that view it 
would be impossible to say that really the contract in this case 
was with Anusul Burkut, to whom the kabuliat was given, if in 
fact her husband is upon the evidence shown to be the real 
owner, and to have had the real profits transferred to him after 
they had gone through the necessary form of passing through 
his wife’s hands as benamidar. Whether it was really benami or 
not, and whether the real title was with the husband, or with 
Anusul Burkut, or with the co-wife, were points which were 
necessary to be investigated before a proper decision could be 
come to in this case. It is said that this was only a suit for rent, 
and that the question of title could not be decided in such a suit; 
but it has been laid down that although the jurisdiction of the 
Revenue Courts is limited to the trial of suits for rent, yet they 
are not precluded from trying questions of title when requisite 
in order to enable them to come to a decision as to who is 
entitled to the rent. In one case Sir Barnes Peacock observed, 
that if questions of title cannot be gone into in a suit for rent, 
any ryot wishing to evade payment of rent has only to collude 
with the lakherajdar, set up a lakheraj title, and defeat the land- 

lord’s just claim for rent. 
For the above reasons I would remand the case for re-trial 

on the merits. 

(1) 3 Wyman’s Rep, 14 (2) 5 BLL. R, 234. 
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PAUL, J.—I also think that the case should be remanded 


B. DoszxLle to be tried on the merits. This case is very clear and simple. 


KEDARNATIH 
CHUCKER-~ 
BUTTY, 


The plaintiffs allegations are that he obtained a putni from a 
certain lady named -Anusul Burkut, who is one of the widows 
of Golam Hossein; that this lady was the owner of the whole 
sixteen annas of the property which once belonged to Golam 
Hossein, and which was made over to this lady by gift; and that 
as Buch owner Anusul Burkut was entitled to create, and she 
created, the said putni deed in his favour. That the defendant 
executed a kabuliat, or the counterpart of a lease, in favour of 
the lady from whom the plaintiff claims, and that thus the 
plaintiff became entitled to the rents of the lands comprised 
within the zemindari. He therefore brings this suit for arrears 
of rent due to him. 

The defendant’s allegations are that he is the tenant, so to speak, 
of only one-sixteenth of the property in suit to the plaintiff, and 
that he is the tenant of a fifteen-sixteenths share to the other heirs 
of Golam Hossein, and that Golam Hossein was the real proprie- 
tor of the land, and only made use of his wife Anusul Burkut’s 
name in the papers as benamidar for him; that after Golam 
Hossein’s death, one-sixteenth share of his property vested.in the 
widow, through whom the plaintif claims, and fifteen-sixteenths 
vested in the other heirs, through whom he (defendant) claims. 

In short, the point im issue was whether or not the lady 
Anusul Burkut was the de facto landlord of the defendant. That 
question was a simple question to try upon the evidence, but 
instead of doing so, the Judge disposed of the substantial case 
put forward by the defendant by adjudicating in the plaintiff’s 
favor upon the question of estoppel raised by him, and applying 
the technical doctrine of estoppel obtaining under the English 
law. The Judge considered that he could not look behind the 
kabuliat which was admitted by the defendant, inasmuch as a 
tenant could not deny his landlord’s title. My learned colleague 
has pointed out how this mode of treatment amounts to a begging 
of the whole question. I do not propose to discuss here the doc- 
trine of estoppel, but as this subject is so often used in argu- 
ments, and in grounds of appeal before the Court, I wish to 
make a few remarks with reference toit. In England, where 


rt 
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the usage denoted by benami transactions is wholly unknown, 
it is supposed, and therefore assumed, that all deeds and con- 
veyances truly represent the titles of parties set forth in them. 
Deeds are called solemn instruments; they are executed after 
considerable deliberation, and under the guidance, with the 
advice, of able legal advisers. In England, and in fact, wherever 
the English law prevails, and English institutions exist, it is 
right to suppose that what is stated in deeds and other similar 
documents represent the true state of things, and, consequently, 
parties should not be allowed afterwards to question the truth of 
what has been deliberately stated. But in this country, it being 
well known that documents are neither so drawn nor executed as 
in England, and it being equally well known that persons make 
statements wholly regardless of the truth for present and ulte- 
rior purposes, it would be unsafe and unjust to hold parties 
strictly to statements made by them m deeds and other docu- 
ments, and to apply the technical doctrine of estoppel in the 
manner in which that doctrine is applied in cases governed by 
English law. The tendency of the Privy Council decisions has 
been to make the law harmonize with justice in each case, and 


, it would be departing from this wholesome and beneficial rule 


to apply the doctrine of estoppel to cases which are not govern- 
ed in this country. by English law. As the Courts of this 
country are constituted, they should so decide cases that the 
real truth should be arrived at, and should be made to prevail 
by their decrees. The application of a technical doctrine 
which must, I believe, lead to inevitable fraud and clear injustice, 
should neither be enforced nor adopted by Courts which are 
directed to decide cases by the principles of justice, equity, 
and good conscience. The question between the parties was very 
simple,—viz., was the lady Anusul Burkut the real proprietor 
of the whole sixteen annas of the property in suit? and I regret 
to find so simple a question entangled with a technical rule 
of the English law of evidence. I would observe, that although 
the rules of evidence as they obtain in England are drawn from 
experience of human affairs by eminent men, it cannot be 
maintained that that experience is the same everywhere and 
should be universally accepted. As to the broad principles of 
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evidence, no doubt they must be everywhere the same; but the 
question here is whether any highly technical doctrine ought 
to have any place in the course of the administration of justice, 
amongst a people whose institutions and usages differ widely 
from those which exist amongst western nations; and I consider 
the question admits of one correct answer, namely, that the 
technical dootrines of one system of laws should not be imported 
into another and wholly different system. The case must, 
therefore, be remanded to be tried on its merits, and in trying 
it, the Court below should -minutely examine all the facts of the 
case, and give due weight to each circumstance. For instance, it 
has been represented to us in the course of the argument (I only 
say “represented,” for I do not wish to conclude parties by 


any statements of the facts by me) that the property in dispute: 


was the sole property of which Golam Hossein died possessed. 
If it were so, it would bea strong circumstance to take into 
consideration in determining whether the alleged gift by Golam 
Hossein was ever made in favor of the one wife to the exclu- 
sion of the other, for whom also it is not denied that he had 
a strong attachment, and by whom he had children. 


Case remanded, 


Before Mr, Justice Macpherson. 


IN THE MATTER OF THE Patrrrow or THR COURT or WARDS on BEHALP 
or THR RAJA or DARBANGA. 


Appeal to the Privy Council—Letters Patent, cls. 15 and 39. 


An appeal lies directly to the Privy Council from the decree of a Division Bench 
of the High Court on an appeal from the Mofnasil, although the Judges differcd 
and upon the points of difference a farther appeal to the Nigh Court is given under 
clause 15 of the Letters Patent, 


On the appeal of Raja Lilanand Sing (1), the plaintiff, against 
Maheswar Sing Bahadur, and (by revivor) Luckmiswar Sing, 
his son, Maharaja Rahmat Ali Khan and others, and the Govern- 
ment, the Privy Council reversed the decree of the Sudder 


` (1) See Rajah Leelanund Singh Bahadoor v, Maharaja Moheshur Singh Bahadoor, 


10 Moore’s L A,, 81. 
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Court, and remitted the case to India for further enquiries _ 1871 
specified in the decree. IN THE 
MATTER OF 


The case thereupon went before the Judge of Bhaugnulpore, Tus Psrrtion 
or THE Courr 


who passed a-decree dismissing the plaintiff's suit. On appeal to or Warns ox 
the High Court, the case came on for hearing before Norman one Raga oF 
and E, Jakoi JJ. There being a difference of opinion on ?*P#4*O 
some of the’ points involved, the judgment of the senior Judge 
prevailed, and the following decree was passed (Jackson, J., dis~. 
senting): 
“ That the plaintiffs suit as regards the hills situated to 
the north of Karmeg Hill, with the exception of the Amghur ^ 
Hill, as delineated and described in the map annexed to the 
judgment of this Court, should be dismissed ; and that as regards 
the disputed lands situated to the north of the said Karmeg 
Hill delineated in the said map, the same should be decreed ; 
that the decree of the lower Court be reversed. The plaintiff 
will recover from the defendant all the lands which are the 
subject of suit except Soojee, and the lands situated to the 
south and the south-east of Simroun within the boundaries 
next hereinafter described; namely, within a boundary formed 
by a line drawn following the course of the stream from the 


‘south-east angle of Simroun, following the northern branch 


of that stream to the point where it is marked on the southern 
shoulder of Koh Marug, and thence in a line, as nearly as 
possible straight, to the angle of the Rajeshurree Nuddy at 
the point where it bends round abruptly from the north-east, 
following the course of that stream to the Dhadhany Nuddy. 
That of the said lands which are the subject of suit, the boun- 
dary of that portion thereof as is hereby left to the defend- 


_ ant to the south, be fixed by drawing a line due west to Kirwa 


Dalan from the point where the Soojee Nuddy is shown on 
the hereinbefore-mentioned map as touching the north-eastern 
extremity of Kurwanath. That the lands comprised within 
and belonging to Mouzah Gourmaha, decreed to the plaintiff 
by the Privy Council, include the whole of the disputed land 
south of the black ink line from Karwanath to Kirwa Dalan 
initialed by the Court on the said map annexed to the judgment 
of the Court as aforesaid. 
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1871 “ And it is further ordered and decreed that the defendants 
ee do pay to the plaintiff the mesne profits realised by them from 


tuk Pxerirton Gourmaha and Gouruckore as the Privy Council shall decree ; 
or TUR COURT 


or Wanpsox and as to such portion of the remaining lands in. suit as are 
mix Rasa or hereby decreed to the plaintiff, that the mesne profits realised 
DARBANGA. . 
therefrom by the defendants from the date of suit up to the 
date of delivery of possession, be paid by them to the plaintiff, 
and that the same be ascertained and assessed by the lower 
Court in execution of this decree. 

s And it is further ordered and decreed that the said defend- 
ants do refund to the plaintiff, or do account for, all costs paid 
by him, the said plaintiff, to the defendants from the date of 
institution of the suit to the date of this decree, and that the 
plaintiff do recover a moiety of the costs incurred by him, the 
said plaintiff, in the appeal to England.” ; 

After the judgment had been signed, and before the decree 
was prepared, the Court of Wards, on behalf of the minor 
Raja of Darbanga, one of the defendants, applied for leave to 
appeal to the Privy Council. 

On the 9th September 1870, the application for leave to ` 
appeal to England came on for hearing before Mr. Justice L. S. 
Jackson, when Mr. Money, on behalf of the respondent, Raja 
Lilanand Sing, brought to the notice of the Court that there 
was a difference of opinion between the learned Judges who 
heard the case, and that the decree which was to be drawn up 
would be in accordance with the judgment of the senior Judge; 
and that, under such circumstances, an appeal would lie to the 
High Court under section 15 of the Letters Patent, and not to 
Her Majesty in Council. Upon which His Lordship passed the 
following order :— 

It is brought to the notice of the Court in this case by 

_ Mr. Money, who appears for Raja Lilanand Sing Bahadoor, and 
it is admitted by the Senior Government Pleader, that the learn- 
ed Judges who heard the decree against which the appeal is to 
be preferred differed in opinion. 

It has been held by a majority of the Judges that clause 15 
of the present Letters Patent of the High Court applies to 
cases heard in that Court in its appellate jurisdiction, so as to 
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give an appeal from a decision passed by the High Court in 1871 
appeal where the Judges are equally divided in opinion; and ee 


consequently, it would appear that the petitioner will be first T Bad 


bound to appeal to the High Court, because the 39th section oF Waxps ox 
of the Letters Patent restricts the appeal to the Privy Council THE Raga OF 
to those cases “ from which an appeal shall not lie to the said 
“ High Court under the provisions contained in the 15th clause 
“of these presents. ” 
It appears that the judgments in this case have only very 
recently been signed, and the decree has not yet been drawn up. 
It.appears to me, therefore, that I can make no order in this 
matter until tha decree has been prepared, and until I am satis- 
fied by the Government Pleader that the matter upon which 
the Court of Wards desires te appeal to Her Majesty in Council 
is not one upon which they have an appeal to the High Court. 


On the 2nd March 1871 the decree was signed. 
The Court of Wards, on behalf of the Raja of Darbanga, 


“again applied for the admiasion of the appeal to England. 


_ Baboo Annada Prasad Banerjee (Senior Government Pleader) 
for the petitioner, 


Mr. Money (Mr. Twidale with him) contra. 
MAOPHERSON, J.—I think that this application ought to be 


granted. Clause 39 of the Letters Patent of 1865 ordains, as I 
read it, that “any person may appeal to the Privy Council from any 


. final judgment, decree, &c., of the High Court made in appeal, 


and from any final judgment, decree, &c., made in the exercise 
of original jurisdiction by a majority of the full number of 
Judges of the High Court, or of any Division Court from which 
an appeal does not lie to the High Court under clause 15; pro- 
vided the appeal directly or indirectly involves a question as 
to property the value of which is not less than Rs. 10,000: 
and that any person may appeal to the Privy Council from any 
other judgment, decree, &c., when the High Court shall declare 
that the case is a fit one for appeal.” 
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1871 The petitioner seeks to appeal from a decree passed by a 
„i mE , Division Court consisting of two Judges. As regards the aub- 
THE Perition ject-matter of the proposed appeal, the Judges were divided in 


OF THE CouRT” , , ; 

or Warps on Opinion; and, as provided by clause 36, the opinion of the senior 

me Raga or Judge prevailed. Itis admitted that, under these circumstances, 

Senet abhi petitioner had, according to the construction which has been 

put upon clause 15 of the Letters Patent, by a Full Bench of 
seven Judges— Rani Stoarnomayi v. Lachmipat Dugar (1), aright 
to appeal to this Court from the decision of the Division Court; 
and it is contended on behalf of Raja Lilanand Sing, who opposes 
the present application, that the petitioner having an appeal to 
the High Court under clause 15 has no right of appeal to the „— 
Privy Council. But a careful consideration of the provisions of ; 
clause 39 will show that this is not so. A strictly grammatical 
construction of the language used proves that the words “ from 
“which an appeal shall not lie to the said High Court under the 
‘ provision contained in the 16th clause of these presents,” apply 
only to the immediately preceding passage, “ and from any final , 
“judgment, decree, or order made in the exercise of original,’ 
“jurisdiction by a majority of the fall number of Judges of 
“the said High Court, or of any Division Court.” Taking 
the words as they stand, and putting the natural construction 
upon them, there is no right of appeal to the Privy Council 
from a decree made in the exercise of original jurisdiction, if 
an appeal will lie to the High Court itself under clause 15; 
but there is a right of appeal froma decree made in the exer- 
cise of appellate jurisdiction, whether an appeal will lie to the 
High Court under clause 15 or not, If this were not the mean- 
ing intended, the words “and from any final judgment, decree, 
or order,” would not be repeated, as they are, immediately 
before the words “ made in the exercise of original jurisdiction, 
“ &c.” Ihave no doubt that a distinct line was intended to be 
drawn between decrees made by this Court on appeal and decrees 
made by it in the-exercise of ordinary original jurisdiction. 
This view is somewhat corroborated, I may add, by the words 
used in the latter part of clause 39,—* or from any other final 


(1) Special Appeal No. 336 of 1866; 23rd January 1867. 
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‘judgment, decree, or order made either on appeal, or otherwise 1871 
IN THE 


& as aforesaid.” > Wee 
The construction I put upon dings 39 is that which Sir Tus Patrion 
Barnes Peacock was inclined to put upon it,—as appears from the aA pene a 
judgment delivered by him in the Full Bench case (1) to which rre Rasa or 
-I have already referred. He says: pong 

c It has been said that section 39 of the Letters Patent 
“gives an appeal to Her Majesty in Council. from any final 
“ judgment, decree, or order of the High Court made on ‘appeal 
“in any matter not being of criminal jurisdiction ; but that with 
“respect to judgments, decrees, or orders made in the exercise 
“of original jurisdiction, an appeal is given ‘to Her Majesty 

, in Council only when the judgment is one from which an 
appeal shall not lie to the High Court under the provision con- 
‘tained in the 15th clause of the Charter ; and it is argued that, 
“if it had been intended that section 15 should apply to judg- 
ments passed in the exercise of an appellate civil jurisdiction, as 
“ well as to those passed in the exercise of original civil jurisdic- 

> e tion, the words ‘ from which an appeal shall not lie to the said 
‘ees High Court under the provision contamed in the 15th clause 
<6 of these presents,’ in clause 39 of the Charter, would have 
“ been made applicable to judgments passed on appeal, as well 
“as to judgments made in the.exercise of original jurisdiction ; 
“and that, reading section 15,by the light thrown upon it by 
“section 39, it must be held not to be applicable to` judgments 
“ made on appeal. 

‘The argument is plausible, but it is not conclusive. We 
“¢annot say that it was not the intention of section 39 of the 
c Charter to draw a distinction between judgments passed in 
“ appeal, and judgments passed in the exercise of original jurisdic- 
“tion, to the extent of leaving it optional to parties to judgments 
“given by a Division Bench to appeal at once to Her Majesty in 
“Council from a judgment given by a Division Court in the 
“ exercise of appellate jurisdiction, even though it might be one 
c from which an appeal would lie to the High Court; but in the 
case of judgments given in original jurisdiction, to allow an 


(1) Special Appeal, No, 386 of 1866 ; 23rd January 1867. 
95 
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187i“ appeal to Her Majesty in Council only in cases not appealable to 
eo. “the High Court. It cannot be said that such a distinction would 
THR Permios “have no reason in support of it, when it is borne in mind that 


OF THE COUR 
oF Warps ox‘ ‘every judgment given in appeal must be on a matter which 
raz Raga oy “has been previously before one other Court at least, and in 
PARBENGE) g special appeal before two other Courts.” 
Even, however, if the words in the earlier part of clause 39 
did not give aright of appeal to the Privy Council, I think 
it clear that this is a case in which I have power to declare, and 
ought to declare, “ that the case is a fit one for appeal” to the 
Privy Council within the meaning of the latter part: of the 
clause. Under clause 39 there are two classes of appeals. One 
class comprises those in which the value directly or indirectly 
involved is not less than Rs. 10,000. The other class com- 
prises cases which are declared by the High Court to be fit 
cases for appeal, though not of such value as to bring them 
within the first class, The clause ordains, in fact, that “ any per- 
“ son may appeal to the Privy Council from any judgment, &c., 
‘or from any other final judgment, decree, or order made either A 
“on appeal or otherwise as aforesaid, when the said High Court’ 
“ shall declare that the case is a fit one for appeal” to the Privy 
Council. It appears to me that it is most desirable and fit 
that, under the peculiar circumstances of this case, the appeal 
should now lie to the Privy Council, and not to the High Court. 
The Division Court decided to a certain extent in favor of 
the present petitioner; and to that extent the Judges were not 
divided in opinion. There being no appeal under clause. 15 
from that portion of the decree, Raja Lilanand Sing has 
appealed to the Privy Council, as he has an undoubted right 
todo. Having so appealed, he opposes the petitioner’s appli- 
cation, and wishes to drive him to an appeal under clause 15 
before he can go to the Privy Council. The appeal being to 
a certain extent before the Privy Council, it is manifestly most 
inconvenient it should be to a certain other extent before. the 
High Court. Especially when it is borne in mind that (ag was 
stated by Counsel in the course of argument on this application) 
the hearing of the appeal by the Division Court occupied more 
than one whole month, and that it appears upon the face of the 
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decree that the point of difference between the Judges of the 1871 

Division Court is the construction to be put upon an order | eran i 

made by the Privy Council itself some years ago, and out of tux, Perrriox 

which order the present proceedings have arisen. See Rajah on Wiebe on 

Leelanund Singh Bahadoor v. Maharaja Moheshur Singh ame RAJA OF 

Bahadoor (1). ' Renn 
Under all the circumstances, I should have no hesitation in 

declaring the case to be a fit one for appeal, if I deemed such a 

declaration necessary in order to enable me to grant this applica- 

tion, But I do not consider it necessary to make any such declara- 

tion formally, as I have no doubt that, independently of my mak- 


ing it, the petitioner is entitled to appeal to the Privy Council. 


Application granted, 


(1) 10 Moore's I. A,, 81. 
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APPENDIX: 


Before Mr, Justios Kemp and Mr, Justice Glover. 
DAMUDAR ROY (Dersmparr) v. NIMANAND CHUCKERBUTTY (PLAINTIFF,)* J as A 
pri 
Sale—Act VIII of 1866 (B. C.)~-Right of Purchaser. 


A purchaser at a sale in execution of a decree held under Act VIII of 1865 (B. C), can- 
not be ousted from the property purchased by him without proof that the decree and sale 
were fraudulent, and that he (the purchaser) was a party to, or had notice of, the fraud. 


Ox the 28th December 1865, 23 bigas of mål land were sold in execution 

\ of a decree against Gopal Pal, and purchased by Nimanand. The talook- 

dara received rent from Nimanand, and granted receipts to him, styling him 

mar fatdar. The talookdars brought a suit against Gopal Pal for arrears of 

rent of 1275 B. 8, (1867-68), and obtained a decree. In execution of this 

decree, the tenure was sold and purchased by Damudar Roy. Hence the 
present suit by Nimanand to set aside the sale, and to recover possession, 

The talookdars (Messrs. Robert Watson and Co.,) oe the tenancy of the 
plaintiff and the receipt of rent from him. 

defendant Damudar contended that the sale could not be set aside, nor 
his pu ion disturbed. 

The Moonsiff dismissed the suit. 

On appeal, the Subordinate Judge found upon the evidence that the plaintiff 
was the purchaser of the land in dispute ; that he held possession of it through 
tenants; that he paid rent to the talookdars, and obtained dakhilas, wherein 
he was styled marfaidar ; and held that the talookdar could not, after having 
received rent and granted dakhilas to the plaintiff, sue the former tenant for 
arrears of rent for a period subsequent to the auction-sale. He accordingly 
passed a decree in favor of the plaintiff: 


The defendant Damudar Roy appealed to the High Court, 
Baboo Rashbehari Ghose for the appellant, 

Baboo Mahendrolal Shome for the respondent, 

The judgment of the Court was delivered by 


Kemr, J.-The special appellant in this case is one of the defendants in 
the Court below, who is the purchaser of a tenure, under the provisions of 
Act VIU of 1865 (B. C.). He contends that he is an innocent purchaser; that 


> Special Appeal, No. 2464 of 1870, from a decree of the Subordinate Judge of Midna- 
pore, dated the 28rd August 1870, reversing a decree of the Moonsiff of that district, 
si the 22nd July 1889, 
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the Courts below have not found that there was any fraud on his part, and, 
therefore, that, under the ruling laid down in Jan Ali v. Jan Ali Chowdry (1), 
as the decree for rent existed at the time when the sale was made, and the sale 
was a bond fide one, and he was a bond fide purchaser for value, and 
as the tenure passed under that sale, and not tho rights and interest of 
the defaulter, that he is entitled to receive that tenure free of encum- 
brances. It appears that the plaintiff purchased the rights and interests 
of one Gopal Pal in 23 bigas 18 katas of land. It is said that these 23 
bigas 13 katas comprise the whole tenure; that the plaintiff purchased in 
execution of a Civil Court decree against Gopul Pal on two dates, namely, 
on the 20th December 1868, and on the 8th June 1866. The plaintiff 
then states that he got possession, and let out the lands to Gopal Pal; that he 
(the plaintiff) paid rent to the patnidars, Watson and Co.; that the rent of 
1275 (1868) was paid by him (the plaintiff) and that, notwithstanding such 
payments, Watson and Co. sued Gopal Pal for rent, obtained an ex parte 
decree, and sold the tenure; upon which the defendant became the purchaser. 
The plaintiff sues to obtain possession of this tenure, and to set aside the sale 
to the defendant. : 

The firat Court dismissed the plaintiff's suit, and appears to.have found that 
the dakhilas put in by the plaintiff were spurious, The second Court found 
that the plaintiff was the purchaser of the rights and interest of Gopal Pal, 
and although he had not registered his name in the patnidar’s shevista, that 
he had paid rent to the patnidar, and that he had obtained dakhilas, acknow- 
ledging him (the plaintiff) to be the auction-purchaser of the tenure, The 
Subordinate Judge further found that the proceedings of the zemindar in 
suing for the rent of 1276 (1868), as against the old tenant Gopal Pal, were 
fraudulent, inasmuch as these arrears did not exist, and had already been re- 
covered from the plaintiff, the auction-purchaser. He therefore reversed tho 
decision of the first Court as already stated. 

The main ground of special appeal is comprised in the third ground taken, 
namely, that, even if the decree obtained by the patnidar was improperly 
obtained, inasmuch as no arrears were due, still the special appellant was not 
answerable for this, there being no legal evidence of fraud as against him, 

We think that there can be no doubt that the decision of the Chief Justico 
in Jan Ali vy. Jan Ali Chowdry (1) does apply to this case. There was an 
existing decree for rent at the time of the sale, and that sale was regularly 


conducted by the Collector under that decree. Before, therefore, the defend- 


ant's purchase of the tenure under Act VIII of 1865 (B. C.), which conveyed 
to him the tenure free of encumbrances, can be set aside, it must be shown 
that the decree and sale were fraudulent; and that the purchaser (defendant) 


- Wasa party to that fraud, or had notice of that fraud, 


We therefore remand the case to the lower Court for a finding on this point, 
‘Costs to follow the result. 


(1) 1 B. L Ry A. C, 86, 
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Before Mr. Justice Glover and Mr. Justice Paul. ~ 
IN THE MATTER OF THE Permios or UMA CHARAN BANERJEE,* 


Regulation V of 1817—Hidden Treasure—Duty of Finder of Hidden Treasure—Right of 
Zemindar to Hidden Treasure—Righi of Government, ` 


CsrTatN persons found some earthen pots under the earth containing coin 
worth about Rs. 348. The zemindar’s servant took the money from them on 
account of the zemindar. The finders instituted a charge of theft against tho 
servant, which was dismissed, and the money and a notice of what had taken 
place were sent by the Magistrate to the Judge of the district, that the 
property might be disposed of under Regulation V of 1817. The zemindar 
claimed the property on the ground of his being owner of the soil. The 
finders claimed the property on the ground of having found it. The 
Government claimed the property, as the provisions: of the law had not been 
complied with. 

The Judge held that the finders were not entitled to the property, as they 
had not complied with the provisions of section 8, Regulation V of 1817; 
that the zemindar was not’entitled to it, as he was not the finder, and as he 
did not give any notice to the Judge as required by the Regulation. He held 
that the property was an escheat, and accordingly passed an order to make it 
over to the Collector on behalf of the Government. 

The zemindar appealed to the High Court, 


Baboo Taraknath Dutt for the Appellant. 
Baboo Abinash Chunder Banerjee for Government. 
The judgment of the Court was delivered by 


Guover, J.—The appellant in this case objects to the order passed by the 


Judge of Hooghly in respect of the ownership of certain treasure found in a. 


field within the appellant’s zemindari. It appears that certain persons, in 
the course of digging a field within the appellant's estate, came upon an earthen 
pot containing some 348 rupees. ‘There was a quarrel amongst themselves 
regarding the appropriation of the money which the zemindar heard of, and 
so came in and took it on his own account. The zemindar claims this pro- 
perty in the first place, alleging that he was the person who found it, inasmuch 
as it was found by his servants while carrying out his orders in digging a 
field. 


If this be so, and if he be entitled to call himself the finder of thie hidden 


treasure, it is quite clear that, under Section 8 of Regulation V of 1817, he 


* Miscellaneous Regular Appeal, No, 98 of 1871, from a decree of the Judge of Hooghly, 
dated the 29th December 1870, 


1871 
Blay 17. 
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1871 bas lost his right, inasmuch as he did not notify the fact of the money being 
~ Inqua found to the Zilla Judge within one month as required by the Regulation. 
MATTER OF He then states that, supposing that he is not entitled to claim as finder, he is 
THE PETITION 
or Una entitled to get the money under the general custom of the country, which 
ee gives property of this description to the owner of the estate in which it is 
found. Now, in the first place, whatever custom there might have been at one 
time with regard to such matters was done away with by the enactment of 
Regulation V of 1817, the preamble of which states expressly the reason 
why that law was enacted,—namely, because of the doubts which had arisen as 
to the disposal of such property on account of the conflicting provisions of the 
Hindu and Mahomedan law; and even were we to suppose for the sake of 
argument that there was such a custom still existing, itis quite clear that the 
appellant could not be called, in the sense which he seeks, the owner of the soil, 
inasmuch as the ownership of the soil for such purposes would be the ruling 
power of the country,—that is, the Government. aa 
The appeal is dismissed with costs. mA 


DALA 


Before Mr, Justice E., Jackson and My. Justice Mookeryee. 


i871 RAM DAS SAHA (Prarxtirr) v. MAN MAHINI'DASI (DEFENDANT.)* 
Feby, 6. t ; 
4 Special Appeal—Improper Mode of Dealing with. Evidernce— Ground of 
Special Appeal. 
Baboos Krishna Sakha Mookerjee and Hem Chandra Banerjee for the 
appellant, 


Baboos Durga Mohan Das and Natit Chandra Sen for the respondent, 
Tem judgment of the Court was delivered by 


Jackson, J.— We think that the decision of the lower Appellate Court must 
be set aside, The question-at issue in the case waa as to the right of the plaintiff 
to recover possession of half of a certain godown. The defendants pleaded 
limitation, and pleaded also that the half of the godown belonged to them. 
There appear to have been two suits connected with this half share of the 
godown: one in the Small Cause Court in which the defendants sued for rent 
and in which the present plaintiff intervened, but his claim was disallowed, 
and the defendants obtained a decree for the whole rent; the other suit was 
instituted by the present plaintiff, and was numbered 173 of 1868, but it was 
subsequently withdrawn, The first Court, in taking up the present case, 
appears to have sent for the record of the case No. 173 of 1868, as well of the 

‘Small Cause Court case. It would appear that a number of the defendant's 


a * Special Appeal, No. 1880 of 1870, from a decree of the Additional Subordinate Judge 
bf Dacca, dated the 25th June 1870, reversing a decree of the Moonsiff of that district, 
dated the 29th November 1869, 


t. a 
e 
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documents were filed in the former case, and we suppose that the case was 
sent for, in order that the documents might be used as evidence in this case. 

The first Court decreed the plaintiff's case. But we are not at present con- 
cerned with the decision of that Court. The Appellate Court, the Court of 
the Subordinate Judge of Dacca, has set aside the decision of the Moonsiff, and 
has dismissed the plaintiff's claim. It is difficult, from the manner in which the 
Subordinate Judge of Dacca has worded his judgment, to ascertain exactly 
what he means in several portions of it. He commences his judgment on the 
point of limitation by stating that “the kabuliat dated 18th Kartik 1274 B.S. 
that he (plaintiff) has filed, has not been proved.” Now it is admitted that this 
document is attested, and the first Court relied upon this document as some 
evidence. It is difficult then to understand what the Subordinate Judge means 
by saying that it is not proved. He does not give any reason for rejecting it, 
unfess the next sentence contains that reason, which runs as follows :—‘ The 
party who is said to have given it has not been adduced to swear to it.” If 
‘this is the reason upon which he has rejected the kabuliat, it is not a sufficient 
reason. It is not necessary to call the person who gave it in order to prove the 
document. There may be some reason why that person was not called, more 
especially as it is admitted that, on the record of the Small Cause Court, there 
was the evidence of this very person to attest this very document. On f hat 
ground the Subordinate Judge comes to the conclusion that this is a false docu- 
ment his judgment in no way showa. ‘This is the more important, because, 
when the same Subordinate Judge in the same judgment goes to the defendant’s 
case to allude to the defendant's doouments, he admits them all, holding that they 
make out the defendant's case, even though it is admitted on all hands that a 
great number of those documents, if not the whole, are not attested any where. 
Even if they were attested in the former case, and the Subordinate Judge has 
made use of that evidence, itis quite incomprehensible why the Subordinate 
Judge should apply one law to the defendant, and a quite different law to the 
plaintiff. ` 

The Subordinate Judge says in alluding to the evidence produced by the 
plaintif :— The daughters and the grandsons of the late Golak Chandra 
“ Dey, who are said to have gifted the property, are, by the evidence of one of 
“them, Ramkumari Dasi, shown to have been minors at the time, therefore they 
“ were incompetent to make such a gift even had the property been theirs; and 
“their statements regarding Kishormanig and Ahladmani’s possession are 
“ false.” We have heard the evidence of Ramkumari Dasi, and it is admitted 
by both sides in this Court that that evidence does not contain the statement 
which the Subordinate Judge puts into her mouth: not only does it not do go, 
but it distinctly proves that the parties were not minors at the time when the 
gift is said to have been made. : 

Upon the merits the Subordinate Judge commences his judgment by saying 
that “the respondent (plaintiff) has nothing to prove the gift of which he 
“speaks.” He goes on to say:—‘ The parties who are said to have made thé 
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“ gift were minors at the time as seen from the deposition of one of them. Had 
“ this property been theirs, they are not likely to have given it away to their 
“sister-in-law, Kishormani, to the detriment of their own children. I do not 
“believe the evidence of thé witnesses who speak to it, for they have been 
“tutored.” It is to be supposed that the Subordinate Judge means to say that 
the plaintiff has no documents by which to prove the case. Both parties, I 
understand, produced no documentary evidence. But, although the Subordinate 
Judge gives this as a reason for rejecting the plaintiff’s claim, he seems alto- . 
gether to have failed to see that the defendants made exactly the same allega- 
tion, namely, that they only received this property by an oral gifs Why then 
this should be a reason for rejecting the claim of one side, and a reason for ad- 
mitting the claim of the other side, it is difficult under the circumstances to see. 
The very same remark applies to the fact that it is improbable that the parties 
should have given the property, because both parties sny that it was given*to 
the detriment of the children. The children themselves come into the Court 
and give evidence against their own interest and in favor of the plaintiff. Of 
course, their evidence may be disbelieved, but the reasons given by the Judge 
are untenable, as they apply equally to both sides. As I have said before, he 
seems to apply one rule to the evidence of one side, and another rule to the 
evidence of the other side. 

Then on the merits, in alluding to the thrarnama filed by the plaintiff, the 
Judge says that he disbelieves the witnesses for the plaintiff, because they have 
been tutored. How the Subordinate Judge has satisfied himselfon this point that 
the witnesses had been tutored, .of course, we cannot see. Had all the other 
reasons given by the Subordinate Judge been satisfactory in the case, we might 
perhaps have accepted his impression that there was something in the evidence 
of these witnesses which led him to distrust them. But when all the reasons he 
gives in his judgment appear to be almost from first to last untenable, we 
think that the mere statement that the witnesses were all tutored, without 
giving any reason for coming to that conclusion, is not a satisfactory adjudica- 
tion of the case, 

The decision of the Subordinate Judge must be set aside, and the case will 
be remanded to the Judge, with a request that he will take up the case on his 
own file and decide it, and pass a fresh decision upon it. 

Costs of this appeal will follow the ultimate result of the suit, 


Before Mr. Justice Kemp and Mr. Justice Glover. 
In THE MATTER oF THE Permios or MAHENDRANATH MOOKERJEER* 
Guardian, Removal of—Act XL of 1858, ss, 21 and 28-——Appeal, 


The order of a Judge, rejecting an application for the removal of a guardian under 
Act XL of 1858, is appealable. f 

* Miscellancous Regular Appeal, No. 84 of 1871, from au order of the Judge of Hooghly, 
dated the 20th January 1871. 
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MAHENDRANATH Mooxrersse applied to the Judge of Hooghly for the 
removal of Bamasundari Debi, widow of Jaggeswar Banerjee, from the guardian- 
ship of her minor step-sons, on the grounds of waste and misconduct, and want 
of care with respect to the minors, 

The Judge dismissed the application, on the ground that the applicant had 
failed to prove any of his allegations. 

Mahendranath Mookerjee appealed to the High Court. 


Baboo Anandachandra Ghosai, for the opposite party, took a preliminary ob- 
jection that no appeal lay, as the certificate had nut been withdrawn. The 
order of the Judge was final. 


Baboo Ambikacharan Banerjée for the appellant contended that, as the appli- 
cation had been made under section #1, Act XL of 1858, to remove the 
guardian on the ground of waste, and of not taking sufficient care of the per- 
nof the minor, and as the order passed on tho application was an order 
ed by the Oivil Court under Act AL of 1858, it was appealablo under 
n 28 of that Act, 







Anandachandra Ghosat in reply. 


tats 


The judgment of the Court was delivered by 


Grover, J.—This was an application to have a certificate of administration 
granted under Act XL of 1858 to one Bamasundari, widow of Jaggeswar 
Banerjee, and step-mother and guardian of his minor children, withdrawn on 
the ground of mismanagement of the family estate, waste, neglect to provide 
the minors with proper means of education, or with proper food and dress. 

A preliminary objection was taken to the hearing of the appeal by the 
pleader for the respondent, on the ground that, as the Judge's order did not 
direct the withdrawal of the certificate, it was not appealable, We think that 
this objection is altogether untenable. The Judge has tried this case under 
section 21 of Act XL of 1858, which section gave him the power, if satisfied 
that the manager had been improperly fulfilling her trust, to withdraw the 
certificate; but whether he withdrew it or not, the action which he took was 
clearly under that section, and, therefore, by section 28, which lays down that 
ali orders passed by the Civil Court, or by any Subordinate Court under this 
Act, shall be open to appeal, this order of the Judge is appealable. 

* * * * * 


+ 


Upon the merits, the appeal was dismissed. 
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Before Mr, Justice Kemp and Mr. Justice Glover. 


KASIMANNISSA BIBI AND AxorseR (PLAINTIFFS) v. HURANNISSA BIBI 
(DEFENDANT,)* 


Mortgage Bond—~Lien—-Suit to enforces Lien—Exeoution. 


A, executed a bond in favor of B., hypothecating certain immoveable property. B, 
recovered a money-deores against A., and caused the mortgaged property to be sold. B. ` 
became the purchaser atthe gale in execution, and was putin possession, ©, who hold 
possession of the property under a decree for foreclosure under a subsequent mortgage of 
the same property to him by A., brought a suit against B, for recovery of possession, and 
obtained a decree. B. then brought a suit against C. to enforce his lien under tho 
mortgage-bond, but it was held that the suit was not maintainable, 


Oxx Kabirannissa and Momtaz Hossein, since deceased, executed on the 
24th Asar 1266 (July 6th, 1859) a bond whereby they hypothecated the 
properties in dispute to the ancestor of Kasimannissa, Kaosimannissa su 
upon the bond, and obtained a money-decree. In execution of this decr 
the properties in dispute were sold. 

Kasimannissa purchased the same, and was put in possession 
One Hurannissa Bibi brought a suit against Kasimannissa for recovery o 
sion of the property in dispute, on the allegation that she was i 
sion of the property in dispute under a decree which had bee 
foreclosing the equity of redemption of a mortgage of the same Passe 
executed by the said Kabirannissa and Momtaz Hosscin on the 12th Bm, 
1268 (April 23rd, 1861), A decree was passed in favor of Huranniesa®,’ 
possession, which was confirmed by the High Court (1). This suit was institut | 
ed by Kasimannissa for declaration of her lien to the property in dispute, and } 
thereupon to bring the same to sale in satisfaction of the morteage-debt, a 

The defence set up was that the mortgage-bond was collusive, 

The Moonsiff found that.the bond was not collusive, and accordingly passed 
a decree in favor of the plaintiff, thereby ordering the bi premises 
to be sold in satisfaction of the mortgage-debt. 

On appeal, the Subordinate Judge held that, as the debt due to the plaintiff 
had been satisfied by sale of the right, title, and interest of the judgment- 
debtor in the property in dispute, the suit was not maintainable. He accord- 
ingly dismissed the plaintiffs suit. 

The plaintiff appealed to the High Court. 









Baboo Ambikacharan Banerjee for the appellant.—It has been held 
by this Court that a snit for establishing a lien would lie even though 


* Special Appeal, No. 2112 of 1870, from a decree of the Subordinate ‘Judge of East 
Burdwan, dated the 29th July 1870, reversing a decree of the Aloonsiff of that district 
dated the 28th January 1870. 


(1) 2B, i. R, App, 6, 
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the plaintiff had previously sued for and obtained a money-decree. The 1871 
mortgage of the plaintiff is prior to that of the defendant. The right of Kasmtan-_ 
the plaintiff is therefore superior to that of the defendant. When the plaintiff ee 
purchased the property, and could not retain possession as against the defend- FURANNISSA 
ant, on account of her not having established her lien, now that she establishes RIRN 
her lien, she is entitled to relief and satisfaction of her deoree by bringing the 


property to sale. — 


Baboo Debendro Narayan Bose for the respondent contended.—The plaintiff 

- having purchased the property herself, the purchase operates as a satisfaction 

of the decree, and therefore the present suit for bringing the property to sale in 

satisfaction of the decree will not lie. Bee Sheikh Mahomed Basiralla v. 
Sheikh Abdulla (1). 


'- Baboo Ambikacharan Banerjee in reply.—That case cited does not apply. 
- In that case the jadgment-debtor had no interest in the property sold, 


“The judgment of the Court was delivered by 


Grover J. (after stating the facts, continued).-We do not dispute the con- 
s tention put forward by the special appellants pleader—namely that the plaintiff 
had authority to bring a suit of this nature, Decisions of this Court have 
setiled that a party, getting a money-decree upon adeed of mortgage, 
hypothecating lands for the payment of the money due, can bring a subse- 
quent suit to declare that property linble under his mortgage ; but in this case 
the facts are different ; the plaintiff having the option, either to elect a decree 
binding the property, or to take a simple decree for money, chose the latter. 
In execution he got possession of the property as belonging to his judgment- 
debtor, and entered satisfaction of the decree. If, after that, he, having had ` 
full knowledge of what he was about, and knowing what it was he was pur- 
chasing, is afterwards ejected on a suit by a party claiming to hold the mort- 
gaged property on a prior conveyance by the judgment-debtor, we think that 
he cannot then bring a suit to-have that mortgaged property declared liable, 
or saddle it with the money due on his decree at the expense of an innocent 
third party. A similar view: has been taken by a Division Bench of this 
Court, in the case of Sheikh Mahomed Basiralla v. Sheikk Abdulla (1), 
in which the judgment of the Court affirms the principle that a decree- 
holder must abide by the consequences of steps deliberately taken by him, 
that he cannot afterwards urge the plea of a mistake on his part, and that 
the principle of caveat emptor applies. We see no reason to dissent from 
this principle, the leas so in the case now before us, as the plaintiff's bond is 
more than ten years old, and his decree more than six, The appeal is dis- 
missed with costs. 


(1) 4B. L R, App., 35. 
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Before Mr. Justice Kemp and Mr. Justice Glover. 


PURI SUNDARI DEBI (Puamrtwr) v. SRIMATI DROBOMAYI DEBI axp 
OTHERS (DEFENDANTS).™ 


Principal and Surety— Discharge of Surety. 


A, and his surety B. executed a bond to O. for the faithful discharge of A.’s duties as a 
gomasta. In September 1866, upon accounts being rendered, A. was found indebted to C. 
in a certain sum of money. A. thereupon executed an ikrar to C., which was accepted 
by G, agreeing thereby to pay the amount due in February following. On default being 
made, O. sued A. and B. for the amount due. 

Held, that the acceptance of the ikrar without the knowledge or consent of ,B., giving 
time for payment, was a discharge to the surety. 

Uron the appointment of Baikantnath Sirkar, as gomasta of Puri Sen. 
dari Debi, Baikantnath and Chandra Sikhar Ghosal, ns surety, executed n 
bond in favor of Puri Sundari; on the terms “that I become the Mal 
and Haziree Zamin (security), and that I do hereby pledge my share of 
my rent-free land, as per boundary mentioned at the foot of this bond, that 
the gomasta will, according to the terms of his kabuliat, collect rent from the 
ryots, and do other duties; that if he (the gomasta) embezzles, or causes any 
loss, or neglects to render accounts, or when on your own account any amount 
be found due from him, the said Sirkar will pay the same, if he fails to pay, 
I and my heirs will pay the same.” 


In Aswin 1273 (September 16th to October 16th, 1866) upon the accounts — 


being rendered, a sum of Ra. 1,628 was found due from Baikantnath. Baikant- 
nath thereupon executed an ikrar in favor of Puri Sundari, agreeing to pay 
the amount in the month of Falgun then next ensuing, Baikantnath failed 
to pay the amount, and hence this present suit against Baikantnath and Cham 
dra Sikhar for recovery of the amount due from Baikantnath. 

The defendant Chandra Sikhar denied the execution of the security bond. 

The Subordinate Judge found that the defendants had executed the bond, 
and that the amount was due. He accordingly passed.a decree in favor of 
the plaintiff. 

On appeal, the Judge found that there was no evidence tliat the ikrar of 
1273 (1866) had been executed with the consent of Chandra Sikhar, and held, 
citing Pogose v. Anundo Chunder Gohoo (1), that he was not therefore liable 
for the balance due from Baikantnath, 

The plaintiff appealed to the High Court, on the ground that her accept- 
ance of the ikrar did not absolve the surety from his liability, 


* Special Appeals, Nos. 2148 and 2144 of 1870, from the decisions of the Judge of 
Hooghly, dated the 27th June 1870, reversing the decrees of the Subordinate Judge of that 
district, dated the 31st January 1870. 


(1) 1 W. R., 81, 


CON 


? 


-~ 
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Baboos Guptnath Mookerjee and Anand Chandra Ghosal for the appellant. 1871 


Baboos Ramesh Chandra Mitter, Tarrucknath Sen, and Prasanna Kumar Roy SYNDARI Bret 
for the respondenta. 


The judgment of the Court was delivered by 


v. 
DROBOMAYI 
DEBIL 


Kemr, J.—The only point taken in tbis case is that the Judge was wrong 
in holding that the surety was discharged from all liability to the plaintiff. 
The Judge, in support of his decision, has quoted a decision—Pogose v. 
Anundo Chunder Gohoo (1). The Judge found that the surety had no 
knowledge of the bond or ikrar, for the ikrar is in the nature of a bond 
taken by the plaintiff from the principal,—that is to say the gomasta; and that 
this bond or ikrar was taken without the knowledge or consent of the surety, 
and fixing certain periods for the payment of the sums named in the bond 
without the knowledge of the said surety. We think that the Judge was quite 
right in applying the decision in Pogose v. Anund Chunder Goho (1) to this case. 
The liabilities of the parties were changed by this ikrar, and the surety in 
our opinion was rightly discharged. There can be no doubt that by the ikrar, 
which was executed on an adjustment of accounts and which states that a 
certain sum, after deductions, was found to be due by the principal, the 
gomasta, he accepted that liability, stating that he could not pay that 
sum at present, and he took time up to the month of Falgun of the year in 
which the ikrar was executed, and this having been done without the consent 
or. knowledge of the surety and his liability being thereby changed, he 
is entitled to be discharged from all liability, and the mere recital in the 
ikrar that the sarety was still bound, cannot in any way affect or bind him. 

The second ground taken in appeal is that the Judge has dismissed the 
whole case of the plaintiff even as against the principal who has been found 
liable by the first Court, and who has not appealed, Nobody appears for 
him in this Court, and as he has not appealed to the Judge agninst the 
decree of the first Court, that decree as against him must stand, and the deci- 
sion of the lower Appellate Court will be modified to that extent. Costs in 
proportion. 


Before Mr. Justice Macpherson and Mr. Justice Mookerjes. 


TILAK PATAK (Drergmxpant) v. MAHABIR PANDAY AND ANOTHER 
(PLAINTIFFS ).* 1871 


; April 27. 
Landlord and Tenant—Onus Probandi—Act VII of 1889 (B.C.), s. 20. = 
Tris was a suit for arrears of rent of s ticca cultivation, from 1274 Fasli 
(1867) to the 12 annas kist of 1277 (1870). 
* Special Appeal, No. 2417 of 1870, from a decree of the Subordinate Judge of Barun, 
dated the 26th August 1870, modifying the decree of the Moonsiff of that district, dated 


the 18th June 1870. 
1 W. R, 81. 
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‘1871 The defendant set up in his written statement that he had given up the 
Tirak Parak land on the expiry of his lease in 1274 (1867), and was not liable to pay the 

Mannie Tent for the years 1275—1277 (1868—1870). 

PANDAY. The Moonsiff held that the plaintiff had fniled to prove that the defendant 
was in possession of the land for the period for which arrears of rent were 
claimed, and that the defendant had relinquished the farm on the expiry of 
the lease. He accordingly passed a decree for arrears of rent of the year 
1264 (1867), and dismissed the suit as to the claim for the arrears of 1275— 
1277 (1868—1870). 

On appeal by the plaintiff, the Subordinate Judge held that the evidence of 
the witnesses adduced by the defendant was not sufficient to prove that he had — 
relinquished the jote; that he was bound, under section 20, Act VILI of 1869 
(B. C.) to give notice in writing of his intention to relinquish; that since 
he had failed to give such notice, he was liable for the rent. He accordingly 
passed a decree in favor of the plaintiff for the rent of the years 1274—1277 
(1867—1870.) Zs 

The defendant appealed to the High Court. ` Je 


Baboo Debender Narayan Bose for the appellant. 
Baboo Bama Charan Banerjee for the respondents. 


Macrnxrson, J.—The case must be remanded to be re-tried upon the ques-., 
tion as to whether the defendant did or did not remain on- after the ae 
1274 (1867), so as to be liable to the plaintiff for the rent which the plaintiff 
claims from him in this suit, 

The Subordinate Judge hag entirely misapplied section 20, Act VIII of 
1889 (B. C.), which has no reference to this case. Section 19, Act X 
of 1859, is almost equally inapplicable; because the tenant held under a 
lease which came to an end in the year:1274 (1867) ; and it is clear that a ryot 
is under no obligation to give any notice under section 19, merely to entitle 
him to give up the land at the termination of a lease for a short term under 
which he holds. 

The Subordinate Judge has alao gone wrong in thinking that it lay wholly 
and exclusively upon the defendant to prove the fact of his having given 
up the land. It appears to me that it lies upon the plaintiff who says that 
he did not relinquish when the term of his lease expired, to prove that the 
defendant held on. l 

The Court must look at the whole of the evidence on the record, and find 
whether, as a matter of fact after the expiry of his lease, the defendant did 
hold on. If he did, he will be liable to pay rent; if not, the plaintiff's case 
must fail. 

The appellant is entitled to the costs of this appeal. 


Mooxgnsex, J.—This was a suit to recover arrears of rent for the years 
1274, 1276, 1276 (1867, 1868, 1869) and 12 annag kist of 1277 (1870). The 
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defence was that, as the lease expired in 1274 (1867), the defendant had given 1871 
up possession at the end of that year. The defendant also pleaded that he Tirar PATAK 
had paid the rent for 1274 (1867). MAHABIR 
The first Court gave a decree for the rent of 1274 (1867), and dismissed the Panpay. 
rest of the claim. Both parties appealed to the Subordinate Judge, Moulvi Itrat 
Hossein, who decreed the appeal of the plaintiff, and dismissed that of the 
defendant. The Subordinate Judge holds that, inasmuch as the defendant ryot 
has not given any written notice to the plaintiff, under section 20, Act VIII of 
1869 (B. C.), of his intention to relinquish the land, he is liable for the rent of 
the same. He also lays it down as a proposition of law that “parol evidence 
“of witnesses is not sufficient proof to establish” the point of relinguishment, 
but that the defendant ought to have produced a written notice. 
I think the Judge is wrong in every point that he has decided. He is 
wong in holding that the onus of relinquishment is on the ryot. Itis admit- 
ted that the lease under which the ryot entered was a lease for three years 
certain, and extended from 1272 to 1274 (1865 to 1867), The allegation of 
plaintiff is that, although the lease expired at the end of 1274 (1867), the 
continued to hold on, and has consequently made himself liable for rent. 
intiff must therefore prove his allegations. 
it is said that the duty of the ryot was to give a written notice under 
of Act VIII of 1869 (B. C.). This section has been wrongly ap- 
the Subordinate Judge. It does not apply to cases where the ryot 
der a lease, which was for a limited period, and whieh period has 
After the expiry, of the lease, the ryot had no right to hold ; he might - 
een considered to be a trespasser by the plaintiff, and would have 
rendered himself liable to wasilat. He would therefore be perfectly justified 
in giving up possession. The plaintiff ought to have known that the lease 
had expired, and not required a written notice. 
The defendant, however, has adduced witnesses to prove that he left the 
jote on the expiry of the term of the lease. The Subordinate Judge was of 
opinion that parol testimony was insufficient in law to prove the fact of the 
relinquishment. In this view he is entirely wrong. Parol evidence, if be- 
lieved, is as sufficient to prove a fact as documentary evidence. The Subordi- 
nate Judge should not have rejected it as insufficient in law to prove the de- 
fendant’s averments. I would, therefore, remand the case for a proper decision, 
with advertence to the above remarks, The Judge should in the first instance 
call on the plaintiff to establish his case; and if he succeeds in doing so, will 
then see whether the defendant has been able to rebut the evidence produced 
by-the plaintiff, and decide the case according to the result of that enquiry. 
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Before Mr. Justice L. 8, Jackson and Mr. ‘Justice Glover. 


TATUR KHAWAS axp ornens (DEFENDANTA) ©. JAGANNATH PRASAD AnD 
OTHERS (PLAINTIFFS. )* 


Act VIII of 1859, s. 859-—Judgment of Appellate Couri ETEO 


The Judge of the lower Appellate Court not having recorded his judgment as required 
by section 859 of Act VIII of 1859, the case was sent back to the lower Court for the 
Judge to state the points for decision, and to give his decision upon those points conge- 


cutively (1). 
Baboo Bhawani Charan Dutt for the appellants. 


Mr. C. Gregory for the respondents. ’ 
Tae facts are fully stated in the judgment of the Court, which was delivered 











by 


JACKSON, J.—It appears to me that the judgment of the lower Ap 
Court in this case must be reversed, and that there must be a new trial 
The plaintiff brought his suit to set aside a judgment obtained by o 
defendants, impugning it and the mortgage transaction on which it + 
on the ground of fraud. The plaintiff also desired to have his rig 
bigas of land declared, and his possession thereof confirmed, notwiths 
the decree and sale which had taken place under the circumstances fire 
The Subordinate Judge who tried the suit, considered the plainti 







Da, 
made out his case, and gave him judgment. The case coming before/- ao 
tional Judge of 'Tirhoot on appeal, the Judge sets out at some bat 
he understands to be the facts of the case, interspersed here a } ei q 
few words of comment. Having given what he calls a brief “Op > = / 
case, he gives the following judgment :—“I am of opinion, aft Voy i 
“ arguments on both sides, that the Subordinate Judge has arrivlog, 
“ decision on the subject with which I see no reason whatever to inp, é 
“is very clear that the plaintiff (respondent) purchased the proper əd 
“ faith, in possession of which therefore he should be retained. Iph .Te~ 


“ liance on the transaction between the appellant and the defendant No.. which 
“ I look upon as wholly illegal and inadmissible. It is proved that the pro- 
“ perty had already been purchased by the plaintiff (respondent), therefore a 
“second purchase by the appellant was impossible. The orders of the lower 
“ Court are confirmed, and the appeal dismissed with costs.” 


* Special Appeals, Nos. 1408, 1409, and 1410 of 1870, from the decrees of the Additional 
Judge of Tirhoot, dated the 28rd April 1870, affirming the decrees of the Subordinate 
Judge of that district, dated the 14th August 1869. 


(1) See Hem Chunder v, Syed Ahmed Resa, Mareh., 882. 
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Now the Judge in this way appears to adopt wholesale the decision of the 1871 
Court below, together with the reasons on which that decision was based. Tarun 
That is not the duty of the Appellate Court, Section 359, Act VIII of 1859, MAWAS 
states that the judgment of the Appellate Court shall contain the point or Jagannath 
points for determination, the decision thereupon, and the reasons for decision, EASA: 
Now, in some cases, where the facts are extremely simple, and the point for 
determination is unmistakable, we are not in the habit of requiring an ex- 
tremely rigorous compliance with the terms of that section; but where the 
facts of the case are at all complicated, the necessity for compliance with 
them is very obvious as it is in the present case, for it seems to me that the 
Judge's language indicates an imperfect conception of what the case was which 
he had to decide. He says :—“It is very clear that the plaintiff (respondent) 
“purchased the property in good faith; in possession of which therefore he 
as should be retained.” If that was go, the title which the vendor could make 
would be immaterial, so long as the purchaser bought in good faith. He again 

 says:—I place no reliance on the transaction between the appellant and the 
“defendant No. 2, which I look upon as wholly illegal and inadmissible.” 
Now it was not alleged that there was anything illegal or inadmissible, but 
that the transaction was colorable, fraudulent, and collusive. That was the 
issue which the Court had to try, and it was an issue, the proof of which lay 
upon the plaintiff, more especially as the defendant rested upon a judgment 
which he had obtained upon that transaction from a Court of competent juris- 
diction. He again says :—“ It is proved that the property had been already 
“purchased by the plaintiff (respondent), therefore a second purchase by the 
‘appellant was impossible,” But it was not a question of purchases, but the 
defendant set up a previous lien, and n decree obtained upon that lien. 

The case will be replaced upon the file of the lower Appellate Court. That 
Court will carry out strictly the terms. of section 359, stating the points for 
decision in the case, and giving his decision upon those points, consecutively, 


Before Mr. Justica Kemp and Mr. Justice Glover. 


MAHARANI ADHIRANI NARAN KUMARI, RAJRANI OF BURDWAN (Isrervaxon) 1871 
v. PARIKHIT BAWTRA (PLAINTIF) AND ANOTHER (DEFENDANT).* April 20. 


Appeal—Judge—Collector—Act XXIII of 1861, s. 85. 





When an appeal had been preferred by the plaintiff to the Judge which ough} to have 
` been preferred to the Collector, the Court made an order giving the plaintiff thirty days 
pior which to prefer his appeal to the Collector na. 


Taig was a suit for recovery of Rs. 11-18- il for rent and interest due from 
the defendant for the year 1276 (1869). 
* Special Appeals, Nos. 2580, 2581, 2582 and 2588 of 1870, from the decrees of the 


Judge of Cuttack, dated the 8th September 1870, reversing the decree of the Deputy Ool- 
lector of that district, dated the 16th June 1870. 
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ADHIRANI 
NARAN 
Kumany, RAJ- 
RANI OF 
BURDWAN 
v. 
PARIKHIT 
RAWTRA. 
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The defendant (ryot) stated in his written statement that he had paid 
the balance of his rent for 1276 (1869) to Maharani Adhirani Naran Kumari, 
having previously made a part payment of Rs. 2-12 tọ the plaintiff's gomasta. 

Maharani Adhirani Naran Kumari intervened, under section 77, Act X 
of 1859, and claimed the land for which rent was sought os khalisa (lands held 
directly from Government) appertaining to her zemindari Killakujung. | 

The Deputy Collector held that the intervenor was im the enjoyment of 
the rent up to the commencement of the suit, and accordingly dismiased the 
suit. 

The plaintiff appealed to the Judge, who passed a decree in favor of the 
plaintiff. 

- The intervenor appealed to the High Court, on the ground that the suit 
being below Rs. 100, the appeal lay to the Collector, and that the Judge had 
no jurisdiction to entertain the appeal. 4 , 


Baboo Chandra Madhab Ghose for the appellant. 


Baboos Annada Prasad Banerjee, Nilmadhub Sen, Ramesh Chandra Mitter, 
Mohendra Lal Mitter, and Kalidas Bhunj for the respondents. 


The judgment of the Court was delivered by 


Grover, J.—These were suits for arrears of rent of the year 1276 (1869). 
There is no occasion for us to gointo particulars, inasmuch as all four cases are 
for sums under Rs. 100, and the decision in each being under section 77 of 
Act X of 1869 as to who had been in bond fide roceipt and enjoyment of 
the rent previous to the date of the institution of the suit, the appeal lay, 
not to the Judge, but to the Collector. It has been contended that the 
Deputy Collector's decision is capable of being construed os a quasi decision 
on title, but after reading the judgment we are clear that the only decision 
the Deputy Collector came to was on the question as to whether or not the 
plaintiff, or the intervenor previous to the institution of the suit had been 
in receipt and enjoyment of the rents. The order of the Judge passed in 
appeal must therefore be set aside as being made without jurisdiction. The 
question then arises as to whether this Court should exercise the power 


` it possesses under section 35; Act XXIIT of 1861, and make an order sending 


the case to the only Court which could hear it on appeal. It has been argued 
by the pReader for the special respondent that’ the wording of the judgment 
of the lower Court was, to say the least, ambiguous, and sufficient to lead ther 
into the error that a decision had been come to on a question of title an å 
to induce them to prefer their appeal to the Judge on that supposition, 
He asks the Court, therefore, to send the case of its own motion for trial on 
appeal to the Collector, inasmuch as the special appellant could not now 
appeul himself, being barred by lapse of time. Our attention with reference 
to this point has been called to two decisions of this Court, one in the case 


g j 
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of Kristo Inder Roy Chowdhry v. Roopinee Bebee (1), in which case 1871 

the learned Judges, finding that the appeal had been preferred bond fide Manaram 
_ under a mistake to the wrong Court, ordered the case to be transferred to eae 

the right Court—that is to say, to the Court of the Collector—for disposal. In Koart, RAJ- 


the other case—Erskine v. Gholam Khezur (2)—the learned J nudges did not Danek 
go quite so far, but they gave the parties twenty days from the date of the Bae ee 


High Court's judgment to prefer an appeal in the Court having jurisdiction. Rawrra. 
We think that under the circumstances of this case the plaintiffs are entitled 

to some consideration, and following the precedent of the last of the two 

cases above mentioned, we allow the plaintiffs thirty days from the date of 

this judgment to prefer an appeal, if they are advised so to do, in the Court 

of the Collector. With reference to costs we think that each party should 

pay his own. ‘ 


x 
X Before Mr, Justice Bayley and Mr. Justice Mitter. 
MAHARAA SHEIKH (Derrenpant) v. NAKOWRI DAS MAHALDAR 1870 
(PLAINTIFE),* Nov, 21. 


Special Appeal—Remand— Conclusions not Warranted by Lawlor Reason—Omisston 
to try Material Issue. ` 


Special appeal allowed and case remanded for re-trial where the lowor Appellate Court 
had drawn conclusions from the evidence not warranted by law or reason, and had failed 
to try a material issue in the case. 


Tx plaintiff stated that he had held possession of the lands in dispute in this 
suit as a dar-jotedar, and that the land was situated in the midst of a bazar, on 
which there had been a shop. He sued to recover possession of this lend from 
the defendant, who, he said, had forcibly dispossessed him of it. The defendant 
stated that neither the plaintiff nor his lessors, the jotedars, had ever been 
in possession of the disputed lands, and that therefore the plaintiff's suit was 
barred by the law of limitation; that the plaintiff never had a shop on this land, 
but that it had always been used by vegetable-sellers, who paid rent for its use 
to the zemindar; that he (the defendant) had now obtained a lease of it from 
the zemindar, who had put him into quiet possession; and that the allegation 
of forcible ouster was false. 

The first Court, on the evidence, found the plaintiff’s allegation both as to 
his and his lessor’s title and possession to be wholly false. It also found that the 
defendant had proved his patta from the zemindar. The plaintiff's suit was 
therefore dismissed. The plaintiff appealed, and the Subordinate Judge, 


* Special Appeal, No. 1354 of 1870, from a decree of the Subordinate Judge of Rajshahye, 
dated the 26th April 1870, reversin ga deoree of the Alaonsiff of that district, dated the 
` 12th August 1869, 


7” 


(1) 6 W. R., Act X Rul., 58. ! (2) 9 W. R., 520, 
i 3—A 


AIAHARAM 
SHEIKH 
V. 
Naxkowarl Das 
MAHALDAR. 


BENGAL LAW REPORTS. (VOL. VE. 


laid down only one issue for determination,—viz,, whether the plaintiff's dar- 
jote patta and possession were true or not. Ho was of opinion that the ques- 
tion of the plaintiff's lessor’s title was not at issue; and that as they were not 
parties to this suit, the Moonsiff was wrong in going into that point. On this 
simple issue of fact, the Subordinate Judge said :-—“ In proof of his dar-jote, 
“we find that the plaintiff has produced a patta bearing date the 17th Asar 
1259 (80th June 1852) and from the evidence of Bhola Nath Das, one of the 
“subscribing witnesses to the said deed, and of Ram Chandra Roy, a witness, who 
‘t was present in the majlis (Court), the fact of the plaintiffs having obtained 
“ the dar-jote patta has been shown and established. Moreover, the authenti- 
“city of the patta is made out from the very circumstances attending it 
‘ Had the patta been spurious, then what was there to prevent the insertion 
“in it of the names of more than one witness? The very absence of this 
“ feature in the patta proves it to be genuine.” ‘Then, again, as to possessign 
he snid :—“ From the evidence of Gopal Saha and Gaikanth Saha, witnesses 
“ for the plaintiff, it is evident, and it seems to be established, that the plaintiff 
‘has been in possession of the land in dispute for a period of more thaii 
“twelve years.” The Subordinate Jtidge reversed the decree of the Moonsift 
and gave a decree for the plaintiff. 

Against this decision the defendant preferred the present special appeal to 
this Court. 


Baboo Mohini Mohan Itoy, for the appellant, contended that the Court below 
should have enquired into the title and possession of the plaintiff's lessor; also 
ya the defence that the suit was barred was raised, the plaintiff was bound to 
prove possession within twelve years, either by himself or his alleged lessor. He 
urged that, althongh there was apparently a finding of fact by the Court 
below on the authenticity of the patta, still, as that finding was clearly based 
upon & presumption not warranted by law, it was bad, and ought to be set 
aside. He further contended that, even if the plaintiff failed to establish the 
special title set up by him, yet he was notin a position to acquire one from 
mere length of possession, as he was not aryot with a right of occupancy, 
his land being situated in the midst of a bazar, and used for the purpose of 
erecting a shop. 


Baboo Girish Chandra Chuckerbutiy, for the respondent, contended that, as 
the suit was for possession between two lessees, the lower Appellate Court was 
not wrong in not going into the question of the plaintifl’s lessor's title, He con- 
tended that the finding of the Court below, on the authenticity of the plaintiff's 
dar-jote patta, was one of fact, and therefore this Court was not competent 
in special appeal to interfere with it. The finding, however, was correct. 
The Court below placed implicit reliance upon the testimony of the single 
attesting witness, which was corroborated by a person who was a mere looker- 
on at the place and in the assembly when the document was said to have been 
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executed. He further contended that, putting aside the dar-jote patta, the 
Court below had found as a fact that the plaintif had been in possession for 
` more than twelve years, which alone gave him the right of occupancy contem- 
plated by section 6 of Act X of 1859, and that therefore the superior Jandlord, 
the zemindar, was not competent either directly himself or through another, 
to oust him from his holding. 


Tho appellants were not heard in reply. 
The judgment of the Court was delivered by 


Bayiry, J.—We think the judgment of the lower Appellate Court in this 
case must be reversed. 

y The plaintiffs case was that he received a dar-jote lease from one Brajanath 
Saha, the zemindar, and held possession under the same until ousted by the 
defendant; but it appears that Brajanath’s title, though disputed, has not been 
enquired into by the Subordinate Judge, who quite wrongly holds that such 
an enquiry is immaterial. In proof of the plaintiffs dar-jote lease, it is true 
the Subordinate Judge relies upon the evidence of two witnesses, one of whom 
attests the document; but, reading the whole judgment, it is difficult to say that 
he rests his finding on that alone. On the contrary, there seem to be three 


or four additional reasons, the sum total of which forms the basis of his judg- 


merit; and not only are some of these reasons weak in themselves, but incorrect 
inlaw. For instance, the inference drawn of the genuineness of the patta 
from the fact of its being attested by one witness, on the supposition that, hag 
it been a spurious deed, more witnesses might have been easily called to attest 
it, is certainly not warranted by law or reason. It might as well be argued 
on the other side, from this circumstance, that the deed is spurious, and that 
the object of having one witness to it, instead of more, was to avoid multiplying 
the chances of detection. We think, therefore, that the arguments of the 
lower Appellate Court are not correct in law, and that both the lessor's title 
and the legal effect of the evidence in support of the lessee’s patta must bo 
fully gone into. 

It is pressed by the special respondent's pleader that his client has, under 
the finding of the lower Appellate Court, acquired a right of ocenpancy, but 
section 6, Act X of 1859,—which, by the bye, is not mentioned in the 
judgment,—does not refer to lands like those in question in this suit. 

On the general point of limitation raised by the special respondent, we have 
to observe that a sub-lessee without title cannot plead any Law of Limitation 
against his landlord, either himself or through his lessor. In re-trying the 
case therefore, the lower Appellate Court should also consider the legal effect 
of the kabuliat of the special appellant, The case is remanded for re-trial, 
with reference to the foregoing remarks. 
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Before Mr, Justice Glover and Mr, Justices Alitter, 
BINDUBASHINI DASI (ome or roe Puarnrirrs) v. J. R. RENNY (ONE OF THE 
DEFENDANTS).* 
Tamitation Act (XIV of 1859), 3. 1, ch 12—Possession under Act VIII of 1859, 8. 224—~ 
Possession within twelve years admitted by party through whom Adverse Claim ts made. 


A suit for possesion of immoveable property is not barred by the Law of Limitation if 
the suit be brought within twelve years of possession having been delivered to the 
plaintiff under section 224, Act VIII of 1859, or if possession by the plaintiff has been 
admitted within twelve years by the party through whom the defendant claims. 


Babo Mohini Mohan Roy for the appellant. 
Mr. C. Gregory for the respondent. 
The judgment of the Court was delivered by 


Mirrer, J.—It appears that Uma Charan Ghose and others, the allegdl 
lessors of the plaintiff, instituted a suit against Mr. Renny, the predecessor 
of the defendants, for possession of a moiety of certain lands appertaining 
a Shamilat Talook in Mauza Perikhalli. This suit was decided on the 25th 
February 1860 ; and as the lands covered by the decree were in the possession - 
of ryots who were entitled to occupy the same, possession was delivered to 


+ 


a 


the lessors of the plaintiff, under the provisions of section 224 of the Code ` 


of Civil Procedure, by a proclamation issued to the occupants of the property 
by beat of drum, and also, as the Nazir’s report shows, by taking kabuliats 
from them. Subsequently the said Uma Charan Ghose nnd others brought 
another suit againat Mr. Renny for possession of the remaining moiety of 
jpe lands sued for in the first case, on the 12th January 1860. Whilst this 
suit was pending, a dispute arose under the provisions of Act IV of 1840 
between the said Uma Charan Ghose and others on the one side, and Mr. 
Renny on the other; and an award waa made in favour of the former 
on the 18th June 1861. After the passing of this award, Mr, Renny's 
pleader appeared in the guit and stated to the Court that, as possession of the 
entire lands then in dispute had been made over to the said Uma Charan 
Ghose and others under the Act IV award above referred to, the only ques- 
tion which the Court had to decide was whether the plaintiff was entitled to 
his costs or not, It appears that this application being submitted to the 
Court, the Court did not make any decree for the possession of the lands, but 
gave a decree to the plaintiffs for the costs incurred by them in the litigation. 

The plaintiff in this suit subsequently took a lense from the said Uma Charan 
Ghose and others in the year 1270 (1863), and the present action was brought 
by her for possession of the entire 16 annas of the lands which were in dispute 
in the two previous suits above referred to, The lower Appellate Court has, 
now found on remand that, although formal possession was given to the lessorg 
of the plaintiff within twelve years prior to the institution of the present suit, 

* Special Appeal, No. 1829 of 1870, from a decree of the Subordinate Judge of Jessore 
dated the 2nd June 1870, affirming a decree of the Moonsiff of that district, dated the 81st 
March 1869. 
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yet such possession was not sufficient to save her claim from the operation of __ 1871 
the Law of Limitation when there was no reliable evidence on the record to arc 
prove that she either by her lessors or herself had actually received rents from 
the ryota within twelve years prior to the date of the institution of this suit. 
We are of opinion that this decision is altogether erroneous. It does not 
lie in the mouth of Mr. Renny or his successors in title to say that the deli- 
very of possession in the execution department, under the provisions of sec- 
tion 224, was not sufficient in law to prove that the lessors of the plaintiff had 
obtained possession of the property covered by the decree. If Mr. Renny 
or his successors, notwithstanding such delivery, continued to oppose_ the 
occupation of the property by the lessors of the plaintiff, every such act of 
i opposition would give to the plaintiff a fresh cause of action against them, for 
e old dispute had been already set at rest by the final proceedings of a 
urt of competent jurisdiction. It was no fault of the lessors of the plain- 
tiff that possesssion was given to them by a proclamation issued under section 
24, The law prescribes a certain mode for the delivery of possession in 
where the lands are in the actual occupancy of tenants entitled to oc- 
same; and it was in that mode that possession was given according 
e’s finding to the lessors of the plaintiff, at least of one-half the 
in dispute. With regard to the other half, there was the Act IV 
award, and the admission made by Mr. Renny’s pleader in the suit instituted 
on the 12th January 1860, in which he distinctly acknowledged that posses- 
sion of the lands claimed in that suit had been actually made over by his 
client to the leasors of the plaintiff. Under these circumstances, it seems to us 
clear that the. point of limitation cannot be maintained in this case. We 
have some doubts, however, that the identity of the lands has not been pro- 
perly determined by the lower Appellate Court; and we therefore reverse the 
decision of the Subordinate Judge, and direct the. case to be remanded to 
that officer for a fresh decision on the merits. If the plaintiff can show either 
that the lands in dispute ‘are covered by the decree which was pnased in 
favour of her lessors in the suit brought on the 25th February 1860, which 
decree was subsequently executed in the manner stated above, or even that 
they are covered by the award under Act IV of 1840 and’ the petition filed 
by the pleader of Mr. Renny in the second suit, there can be no doubt what- 
ever that the plaintiff would be entitled to recover those lands from the repre- 
sentatives of Mr. Renny, who appear to be the principal defendants in this case. 
The costs of this appeal and of the lower Appellate Court will abide the 
ultimate result. 


J. R, ERT. 









Before Mr. Justice Phear. 
HAJI ABDUL VIDONA JONAS v. HAJI HARONE ESMILE. P 5 i; 
Registration—Agreement Jor Leass—Specifie Performance. E EA 
Àn agreement for a lease does not require registration, 


THIS was a suit for specific performance of an agreement to lease. The 
‘ ° 


22 


1871 








BENGAL LAW REPORTS. [VOL. VH. 


defence was that it was an instrument requiring registration, and was not 


“Hast ABDUL registered. When tendered in evidence at the hearing, it was objected to. 


VIDONA JOMAS 


kA 
Hast HARONK 


ILE. 


Mr, Ingram (Mr. Mariadin with him) for the plaintiffs contended that an 
agreement to lease did not need registration. The Registration Act of 1866 
says “ lease ” shall include an “agreement to lease; but that applies only 
where the agreement to lease forms the actual lease, not to such an agree- 
ment as this, which is merely an agreement to execute another document. 
He referred to Bhatrabnath Khetiri v. Kishori Mohan Shaw (1), Mark Ridded 
Curriev. S. V. Mutu Ramen Chetty (2), and Smith v. The Port Canning Co. (8). 


Mr. Lowe (Mr. Macrae with him) contra.—The document is one not admis- 
sible in evidence without registration. The Registration Act expressly 
includes an agreement to lease, 

The case of Bhairabnath Khettri v. Kishori Mohan Shaw (1) aes nét 
decide the point. That decision is based'on the case of Bunwaree Lal v. 
Surgum Lal (4), but that case does not decide what it is supposed to do b 
Macpherson, J. The latter case is one decided on Act XVI of 1864: 
former on Act XX of 1866. The form of the document is 
different in the case of Bunwaree Lal v. Sungum Lal (4). The i 
Lere is a lease to the defendant. The word “catcha” used in i 
mean “ less binding,” but less formal in ita terms. This instrament ~ You epul 
until the other one is executed. [Purar, J.—Cannot thia be used K me o % 
pose only of enforcing the agreement ?] Act XX of 1866 expressly ny Sno 
it inadmissible without registration. Act XVI of 1864 did not make Pep ages 
tration of an agreement to lease necessary. “% 

The counsel for the plaintiff were not called on to reply, 








` 


Parag, J.—I think the document ig admissible. It is, reasonably construed, 
an undertaking to sign another document when it is drawn up: and I do not 
think that falls within the words “agreement to lonse” in Act XX of 1866. 

On the following day Panar, J., further said :—I think the document ten- 
dered by Mr. Ingram amounts simply to articles of agreement to which the 
defendant put his signature by way of approval, and that it contains an under- 
taking on his part that he will sign the formally drawn document when it is 
ready. We must, in all cases of this sort, in the firat place endeavour to make 
out from the document itself whut the parties intended ; and it seems to me 
clear that, in the present instance, the parties did not intend this document, to 
be the final evidence of their agreement with regard to the screw-house. They 
did not intend it to be a lease, or even an agreement to lease; they meant it 
to be merely preliminary to that which, when executed, would be the lease and 
its counterpart. In the view I take, it ia only an agreement to axccute, at somo 
future time, a lease which should contain specified terms and particulars, It 


(1) 8 B, L. R, Appa L i . (8) Unreported 
(2) 8 B. L. Ra A. C, 126, (4) 7 W. R. 28A, 
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does not therefore, in my opinion, fall within the words of the 17th section of 1871 
the Registration Act, Whether a Court of Equity would, under given circum- Hası ABDUL 
stances, consider a party who had signed such a document'as this to be in the cape doxag 


same position as if he had actually executed the contemplated lease or its Han Hoan 
counterpart, is another question altogether. 


Attorneys for the plaintiffs: Messrs. Priar and Cowell. 
Attorney for the defendants: “Mr. Watson. 


Before Mr. Justice Paul, 


In re GURUDAS BOSE. 1871 


Act VIII of 1869, s. 221—Discharge of Prisoner—Bad Faith. sal ot 


W Bad faith,” in section 281 of Act VIM of 1859, refers only to bad faith in respect of an 
` application under that section. 


Tuts was an application by an attorney for the discharge of s prisoner 
under Act VIIL of 1859, section 281. It appeared, on the examination of 
the prisoner, that a debt of Rs. 1,200 waè due to the prisoner from one Bhuban 
Mohan Bose. This debt the prisoner had not disclosed. 

The cases of The Oriental Bank v. Manimadhab Sem (1) decided by 
Macpherson, J., and Smith v. Boggs (2) decided by — J. were 
referred to. 


Pav, J.—I am in favor rather of the opinion of Mr. Justice Macpherson, 
than of the view taken by Mr. Justice Norman, I think that the words “ bad 
faith” in section 281 of Act VIII of 1859 mean bad faith in respect of the 
application, and do not refer to bad faith on previous occasions. The prisoner 
has concealed a debt owing to him which he ought to haye disclosed. He 
has not brought himself within the terms of the section. His discharge is 
refused. 


Before Mr, Justice Phear. 


SONAMALL v. SUDARAM ROTTI. 1871 
. June 26, 

Taking Plaint off the Fils. iN ae 

Tue was an application to take a plaint off the file, on the grounds, first, of 
indefiniteness; secondly, that the plaintiff had not deposited security in accord- 
ance with section 34 of Act VIII of 1859. The plaintiff was resident out of 
the British territories in India, but he had a shop in which he carried on 
business in Calcutta. The suit was for sums dne on a balanée of account in 
respect of mutual dealings between the plaintiff and defendant. The plaint, 
which was filed on December 12th 1870, stated that the cause of action arose 
“ previous to 21st August 1869,” but did not show that the suit was not barred 


(1) 8 B. L, R, Appo 14, (2) 5 B, I. Re, App, 22. 
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by the Law of Limitation. No application had been made by the defendant that 
the plaintiff should be ordered to deposit security, nor had the defendant filed 
his written statement. l 


Mr. Evans, in support of the application, contended that the plaint should 
be taken off the file ; for anything therein appearing, the suit might be barred 
by lapse of time—Luckey Money Dossee v. Khetter Coomary Dossee (1). 
The plaintiff ‘not having deposited security at the time of presenting the plaint, 
nor obtained any extension of time for doing so, had not acted in accordance 
with the provisions of section 34 of Act VIII of 1859, and the Court could 
not now entertain the suit. 


Mr. Lowe contra—The defendant might have made an application that the 
plaintiff should furnish security, but he has never done so. The time for 
doing so has now elapsed; the plaintiff has filed a written statement. Te 
whole cause of action arose here—Joan Mull v. Munnoo Lall (2). “The time 
the cause of action arose may be stated with certainty inthe written statement. - 
[Mr. Evans objects to the written statement being referred to. Parar, J.— 
Has it not been held that the date of the cause of action must be stated in the 
plaint ? (3)]. The plaint.and’ written statement are tobe taken together. 
The plaintiff is carrying on business in Calcutta. Section 34° does not apply 
to persons resident out of British territories who are carrying on business 
and have property in the local limits. [PuBAR, J., to Mr. Hvans.—You do not 
deny the carrying on business in Calcutta. Mr. Hoans.—No: but the section 
says “not possessing any immoveable property.” It is not shown that the 
plaintiff has any property at all. If unsuccessful, he may take himself off at 
once out of the jurisdiction.] The plaint may be amended by adding to it the 
statement that the suit was brought on a balance of account in respect of 
dealings between 24th December 1868 and November 4th, 1869. [Mr. Evans 
objected that this was not consistent with the plaint, which alleged the cause . 
of action arose prior to August 1869. ] 


/ 


Puan, J.—I think I must order the plaint to be taken off the file. If 
the plaintiff's amendment is correct, he will not be damaged by this course; 
if incorrect, the suit cannot be maintained. The plaintiff will pay the costs. 
If necessary, leave will be given now to bring a fresh suit. 


Attorney for the plaintiff; Mr. Linton. 
Attorneys for the defendant: Messrs. Robertson & Co. 


(1) 2 Ind. Jur., N. S., 117. (8) Seo 1 Ind. Jur., O. 8.18; and 2 Ind. 
(2) 1 Ind. Jur., N. S., 219. Jur., N. S., BH. 
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Befors dlr, Justice Bayley and Mr. Justice Paul. 
KAPTAN v. G. M. SMITH.* 


Assauli—Causing Hurt—Autre fois Acquit—Penal Code (Act XLV of 1860), s. 352— 
Criminal Procedure Code (Act XXV of 1861), s. 55. 
` 


A person who is tried and discharged for the offence of assault under section 852, Penal 
Code, cannot again, upon the same complaint, be tried for ‘causing hurt.” 


A coolie named Kaptan charged one Mr. Menzies Smith with having severely 
flogged him with a cane. The Deputy Commissioner of Lukimpore who tried 
the case, considered the facts alleged in the complaint to amount to an agsault, 
but the complainant failing to establish a prima facie case of assault he dis- 
charged the accused. The Commissioner was of opinion that there was a 
Aure of justice in this case, and directed the Deputy Commissioner to put 


` Mr. Smith on his trial, upon the same complaint, for causing hurt. The Deputy . 


Commissioner was of opinion that section 55 of the Criminal Procedure Code 
barred the second trial. The matter was then brought to ihe notice of the 
Judicial Commissioner, who was a Sessions Judgé, The Judicial Commissioner, 
agreeing with the view taken by the Commissioner, sent up the proceedings 
to the High Oourt. 


The opinion of the High Oourt was delivered by 


Bayxgy, J.—Mr. Menzies Smith having been discharged on his trial for the 
offence of assault or use of criminal force under section 352 of the Penal Code, 
which includes the offence of battery (See Morgan and Macpherson’s Penal 
Code, page 808), cannot now be tried for “ causing hurt.” The criminal matter 
in respect of which Mr. Menzies Smith was tried was the flogging and beating 
of a coolie with a cane; of this he was acquitted. It is now intended to put 
Mr, Menzies Smith on his trial for the same criminal matter upon a charge of 
“causing hurt.” It is quite clear that, under whatever denomination the offence 
is classed, it is the one offence of beating and flogging. A second trial for the 
same offence cannot be allowed to take place, regard being had to the provi- 
sions of section 65 of the Code of Criminal Procedure. 

‘Inthe case of The Queen v. Dwarka Nath Dutt (1), Sir Barnes Peacock, in 
his judgment, discusses fully the plea of autre fois acquit, and his Lord- 
ship makes the following observation: ‘“ When it is said that the offences 
must be the same, itis merely meant that they must be in reality the same.” 
It appears to us that the actual offence of which Mr. Smith was acquitted is 
the same as that for which he has been again indicted, under the term “ hurt,” 
Under these circumstances the plea of autre fois acquit Stands good, and the 
second trial should not take place: 


* Reference under Section 484 of the Code of Criminal Procedure by the Officiating 
Judicial Commissioner of Assan. 


~ 


(1) 7 W. Rọ, Cr. Rul, 15. 
4—A 
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Before Mr. Justice Kemp and Mr, Justice Glover. 


MAHARAJA DHIRAJ MAHTAB CHAND BAHADUR (Puaintirr) v. SRIMATI 
DEBKUMARI DEBI anp ornens (DEFsnDANTS).* 


-  Interest—Act VIII of 1869 (B. C.), s. 21—Rate of Interest. 


Under Act VIII of 1869 (B. C), section 21, it is discretionary with the Judge to give 
interest at 12 per cent.; he is not obliged to award interest to that extent. i 


Baboo Ashutosh Mookerjee for the appellant. 

Baboo Upendra Chandra Bose for the respondents. 

The judgment of the Court was delivered by 

Kexr, J.—The only point raised in this case, in special appeal, is with 
reference to the question of whether-the Judge was right in awarding inter&t 
at the rate of four per cent. In special appeal, it is contended that, under 
section 21, Act VILL of 1869 (B. ©.), the plaintiff is entitled to recover inter- 
est at the rate of 12 per cent. per annum. We think that there is no force what- 
ever in this contention. Section 21 lays down that arrears of rent, unless other- 
wise provided for by a written agreement, shall be liable to interest at 12 per 
cent. per annum. ‘There is no written agreement in this case, and therefore, if 
the Judge thought right to award any interest, he was entitled in his discretion 
to award it to the extent of 12 percent. per annum. See Nobokanth Dey 
v. Rajah Boradakanth Roy Bahadoor (1), Kashee Nath Roy Chowdhry v. 
Mynuddeen Chowdhry (2), and Beckwith v. Kishto Jeebun Buckshee (3). 

The special appeal is dismissed with costs. 


Before Mr. Justice E. Jackson and Mr. Justice Mookeryes. 
MUSSAMAT YUSAN KHATUN (Prater) v. RAMNATH SEN (DEFENDANT). t 
Act VIII of 1859, s. 280—Application—Regular Suit. 


An application, under section 280 of Act VIE of 1859, should be registered and numbered 
in the register of suits as-a plaint in a regular suit, and the Court is bound to determine, 
upon regular issues as in an ordinary suit, both the right and title, as well as the posses- 
sion of the applicant. 


Baboo Debendra Narayan Bose for the appellant. 
Baboo Naki Chandra Sen for the respondent. 


* Special Appeal, Nos. 2721 and 2719 of 1870, from a decree of the Judge of Hooghly, 
dated the 11th November 1870, affirming a decree of the Subordinate Judge of that dis- 
trict, dated the 80th August 1870. 

+ Special Appeal, No. 2220 of 1870, froma deeree of the Subordinate Judge of Dacca, 
dated the 4th August 1870, affirming a decree of the Moonsiff of that district, dated the 
13th December 1869. 


(1) 1 W. R., 100, . Q)1W Rọ 154. (3) Marsh., 278, 
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The facts of this case, and the points raised in special appeal, are fully stated 1871 


in the judgment of the Court, which was delivered by . Mussamat 
Yusan Kna- 
Mooxuessp, J.—~In this case the plaintiff applied, under section 280, Act ee 


VIII of 1859, on the allegation that the defendant, Ram Nath Lashkar, who eer BEN, 
had recovered a decree against Golam Kadir Chowdhry, had, in execution of 

that decree, dispossessed the plaintiff from his land. This application appears 

to have been numbered and registered in the register of suits, and issues were 

framed as in an ordinary civil suit for possession of land. At the time of the 

hearing of the case, however, it appears that ibo Moonsiff fixed the following 

new issue :— 

“Whether the plaintiff was in bond fide possession of the disputed property; 
. if so, whether she can derive any benefit under section 230.” The Moonsiff 
Ried this single issue, and, coming to the conclusion that the plaintiff was not 
in actual possession, dismissed the suit; it is said “in the shape of non-snit.” 

The plaintiff appealed, and the Appellate Oourt affirmed the Moonsiff’s deci- 
sion, being of opinion that the sole matter that the Courts have to see in an 
application under section 230, is whether the plaintiff was bon fide in posses- 
sion of the property, and was dispossessed by the decree-holder defendant in 
execution of his decree. 

Both the Courts referred to a decision of the 18th March 1869—Sarada 
Mayi Chowdhrain v. Nabin Chandra Roy Chowdhry (1)—as guiding them in 
the disposal of this suit. But it appears to me that an application under sec- 
tion 230, when once registered and numbered as a suit, should be tried as an 
ordinary suit between the applicant as ‘plaintiff and the decree-holder as defend- 
ant. According to the terms of section 280, “the Court shall proceed to 
“investigate the matter in dispute in the same-manner, and with the like 
‘‘ powers, as if a suit for the property had been instituted by the appellant 
“ against the decree-holder.” 

The subsequent Full Bench decision—Radha Pyari Debt Chowdhrain v. 
Nabin Chandra Chowdhry (2)—which has been passed on a reference made by 
the same learned Judges who remanded the case on the 18th March 1869, has 
decided fully as to the manner in which suits under section 230 are to be dealt 
with by the Courts. I should think that, when a suit'has been registered as a 
suit under section 230, the Courts are bound to investigate that suit as if it was 
an ordinary regular suit brought by the applicant in the Civil Court, and to try 
not only the question of possession, but also the question of title. Turning to 
section 231, it appears to me that the decision must be a. final and complete 
decision, both for possession and title, for that section bars any fresh suit upon 
the same cause of action between the same party or parties, or those claiming 
. under them. 

I think, therefore, that the case ought to be sent back to the Court of firat 
instance to be tried as an ordinary civil suit between the parties, in which the 


. 


(1) 2 B. L Ra, A C., 833, (2) 5 B. L. R., F. B., 708. 
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1871 question af possession, as well as of title, should be enquired into, and the 
Mussauar suit decided according tg the result of that enquiry. Both parties should be 
Yusan KHA- : i . s ; 
aa allowed the fullest opportunity of adducing any evidence that they think fit to 
adducein support of the issues fixed by the Court. 


v. 
R ; l 
ANATH PEN Costs of this appeal will abide the final result. 


Before Mr, Justice Kemp and Ar, Justice Glover. 


1871 
May 8. SRIMATTI JADUMANT DASI (Praurrirr) v. SRINATTI FUDU BIBI AXD OTHERS 


(DEFENDANTS). * 


Power of the Court of Appeal under section 887 of Act VIII of'1859, to reverse the 
whole of the decree of the Court below upon the appeal of one only of the parties againgt 
whom the decree was passed. 


Tms was a suit to recover Rs. 58-14 from the defendant by sale of a piece,’ , 
of land measuring about one biga mortgaged to the plaintiff, on the ground 
that the defendants Dwarkanath and Jdadunath had borrowed. Ra, 16 
from the plaintiff's late husband, and had executed n bond whereby the 
possession of the land in dispute was assigned to the plaintiff's husband; that 
after the death of her husband the plaintiff remained in possession and 
cultivated the same; that in Aghran 1276 (1865) Dwarkanath and 
Jadunath and the defendant Fudu Bibi, to whom they had sold the land in 
dispute, had cut and carried away the crops raised by the plaintiff; hence 
the suit to recover the amount secured by the bond, and damages for the crops 
cut and carried away by the defendant by sale of the mortgaged premises, 

The defendants Dwarkanath and Jadunath stated that they had not exe- 
cuted the mortgage bond, and that they had sold the property in dispute to 
Fudu Bibi. 

Fudu Bibi stated that she had purchased the property from the other 
defendants, and that the suit had been instituted by the plaintiff in collusion 
with the other defendants on a false and fraudulent bond. — 

The Moonsiff held that the bond was genuine, and passed a decree in favor 
of the plaintiff, ordering that the amount in snit be realized by sale of the 
mortgaged premises if the amount be not paid before such sale. 

On appeal by Fudu Bibi (the defendants Dwarkanath and Jadunath did not 
appeal), the Subordinate Judge held that the bond was not proved; that the 
claim of the plaintiff was not established, and that the plaintiff was not 
entitled to enforce his alleged lien, That although the defendants Dwar- 
kanath and dadanath did not appeal, yet as the decree was prejudicial 
to the interests of Fudu Bibi, it should be set aside, He accordingly reversed 
the decree passed by the Moonsiff. 


* Special Appeal, No, 1 of 1871, from a decree of the Subordinate Judge of Midnapore, 
dated the 22nd September 1870, reversing a decree of the 1st Moonsiff of that district, 
dated the 22nd March 1870. 
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The plaintif appealed to the High Court on the ground (inter alia) that 
as the decision of the firat Court did not proceed on a ground common to all 
the defendants, the lower Appellate Court was wrong in reversing the whole 
decree on the appeal of Fudu Bibi alone, and in allowing the question of the 
genuineness or otherwise of the bond to be opened when the parties who had 
executed the bond did not take exception to the judgment of the Moonsiff, 


Baboo Hari Mohan Chuckerbutty for the appellant, | 
Baboo Bamachurn Banerjee for the respondent. | 


Kemp, J. (after stating the facts, gontinued)—The Subordinate Judge 
has found for reasons given in his decision that the bond on which the suit is 
based was a frandulent transaction, This is a finding of fact which we 

inot touch in special appeal, but it is contended that under section 387 of 
the Code of Civil Procedure the Subordinate Judge was not competent to 
reverse the decision of the first Court, in favor of the defendants Nos. 1 and 2, 
who did not appeal, Referring to that section, we find that an Appellate 
Court may reverse or modify a decree in favor of all the plaintiffs or defendants, 
if the decision of the lower Court proceed on any ground common to all. 
Now there can be no doubt that the basis of this suit and the ground upon 
whith the defence of the parties in the suit, the defendants Nos, 1, 2, and 8, 
rested, was whether this bond was genuine or not, If the bond was not genuine, 
the defendants Nos. 1 and 2 were not liable for the money covered by that bond, 
and the lien of the defendant No. 3 would stand. Therefore they were all 
interested in the question whether that bond was good or bad. Moreover, the 
decree of the first Court is not one which can be divided. The first Court 
does not say that the plaintiff is entitled to recover this money as a personal 
debt against the defendants Nos. 1 and 2, leaving the mortgaged premises not 
liable, but the decree of the first Court is to the effect that the property is 
liable for the sum decreed, and therefore we think that the defendant No, 3, 
the party most interested in supporting her lien and showing that this bond was 
a collusive one, was entitled to open out the whole case, and the Subordinate 
Judge having found as a question of fact that this bond was a fraudulent 
transaction, we think that we cannot interfere in special appeal. | 

We therefore dismiss the appeal with costs. 
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Before Mr. Justice Kemp and Mr. Justice Glover. 
i. RANI LALUN MANI AND ANOTHER (JUDGMENT-DEBTORS) ©. BEHARI LAL 
ay 5. 


MOOKERJEE (Deorise-lioLpEn).* 


Execution of Decree—Interest decreed, but Rate not specified. 


Baboo Shyama Lal Mitter for the appellants. 


Baboos Srinath Das and Kali Mohan Das for the respondent. 


The facts of the case are fully stated in the judgment of the Court which 


was delivered by 


Grover, J.—This appeal is on & question of interest only. The judgment- 


creditor obtained his decree on the 24th of September 1858, with a specificg. 
tion in it that, from the original cause of action to the date of suit, interest J 
should be given at the rate of 12 per cent. per annum, from date of suit to 
date of decision interest at 12 per cent., and that from the date of decision to 
date of liquidation, “interest” should be given. In the last case the rate of 
interest was not specified. The Subordinate Judge, taking all the circum- 
stances into consideration, and holding that the omission to fix the rate was a 
mere clerical error, gave interest at 12 per cent., and against that order the appeal 
is made. The contention is that as the decree is silent on the subject, no 
interest could be allowed at all, and we havo been referred to a Full Bench 
decision in the case of Modhoo Soodun Lal v. Bekaree Singh (1), and 
to the case of Sheikh Abdul Ali v, Bibi Ashraffan (2), in support of the 


(1) 6 W. R., 108. called the rectification of an error in a decree 
. is really a substantial alteration in it. It 
(2) Before sce le and Br. is not a mere matter of course to give 


interest in a decree, and it is still less a matter 
of course to give interest at any particular 
rate, Tho grant of interest is in every case 
a matter for the judicial determination of 
the Court which grants the decree. 

We do not mean to lay down that, if the 
parties apply promptly to correct an over- 
sight when the whole of the argument and 


The 17th June 1870. 


SHEIKH ABDUL ALI (JUDGMENT-DEBT- 
or)v. MUSSAMAT BIBI ASHRAFFAN 
AND ANOTHER (DECREE-HOLDERS).t 


Messrs. R. E. Twidale and G., A. Twidale 


for the appellant. all the facts of the case are fresh in the 
Mr. C. Gregory and Munshi Mahomed mind of the Court, that an obvious error or 
Yous F for the respondenta omission may not in some cases be corrected 


without the tedious and expensive process 
of a review. Buf the Subordinate Judge 
does not, as we understand him, say that 
thera is anything before him which brings 

Manxsy, J.—Itseems to us that this judg- the circumstances of this particuler case 
ment cannot be supported, That whichis back to his mind, so that he can say that 


* Miscellaneous Regular Appeal, No. 72 of 1871, from an order of the Subordinate Judge 
of Hooghly, dated the 12th December 1870. 


+ Miscellaneous Regular Appeal, No. 88 of 1870, from an order of the Officiating Subor- 
dinate Judge of Tirhoot, dated the 8th November 1869. 


The judgment of the Court was deli- 
vered by 
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objection ; but both these decisions apply to cases where the decree is alto- 
gether silent with regard to interest, and not where it is silent merely as to the 
rate of interest. There is a decision of Mussamut Soobudra Bebee v, Sheo 
Churn Lall (1), in which it is laid down that where a decree does not specify 
any. particular rate of interest, 12 per cent. should be given. It is argued 
more as ẹ plea ad misericordiam than anything else, that considering the cir- 
cumstances of this case, the fact that the judgment-debtor was, for the greater 
portion of the time since the decree was obtained, a minor, and that his mother 
who acted as his guardian expended funds lavishly instead of paying off this 
decree, lie should not be charged with interest at all for the period_in dispute ; 
and that if it were given it should be awarded at the lesser rate of 6 per cent. 
per annum. We think that taking the whole case into consideration we should 
not be justified in interfering with the order of the Court below. The decree- 
IÑlder has not been guilty of any laches in executing his decree; he com- 
. menced within a few months after obtaining it to try and recover the amount 
due to him, and from that time to this he has been constantly more or less 
occupied in endeavouring to obtain the fruits of his decree; that he has not 
been able to do so has been the result of various applications for delay made 
from time to time by the judgment-debtor’s mother with the object of saving 
the family property from sale. It appears, moreover, that various sums of 
money, in part satisfaction of the decree, with interest at the rate of 12 per 
cent, have been paid for periods subsequent to the decree. It is said that the 
mother has been acting adversely to the minor's interests, but this does not 
appear to be go, as had not the mother applied as she did from time to time to 
have the execution of the decree put off the minor would have now no pro- 
perty left at all, inasmuch as it would all have been sold in execution of 
this decree. Å 

We think, therefore, that the order of the Subordinate Judge granting 
interest at f2 per cent, is one with which we should not be justified in interfering, 
and the appeal must be dismissed with costs. 


this was a mere clerical error or omission, 
and looking to the time (two years) which 
had elapsed since the case was heard, it would 
evidently be impossible that he could have 
any independent recollection of it. 

We think that the Subordinate Judge was 
in this case making a substantial alteration 
in the deoree, and that he was, substantially, 
if not in form, granting a review, and that, 


therefore, some good grounds for the delay 
ought to have bean shown. 

' According to the decisions of this Court, 
therefore, the alteration made in the decres 
was made illegally, and the order of the Su- 
bordinate Judge must be set aside. The ap- 
pellant will get his costs in this Court and 
the Court below. 


(1) 7 W. R., 876. 
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Before Mr. Justice Kemp and Mr, Justice Glover. 
SHEMSULOSAIAN and oruers (PLanrires) v. BANSHIDHAR DUTT (DEFENDANT). 
Act X of 1859, s 17—Notice of Enhancement, 


Baboo Kamalakant Sein for the appellants. = 
Baboo Nilmadhab Sein for the respondent. 


Tun facts of the case are sufficiently stated in the judgment of the Court, 
which was delivered by 


Grover, J.—This was a suit for enhancement of rent after notice. The plaintiff 
alleged that the defendant was in possession of 22 bigas 5 katas of land, the paf- 
per rent of which according to the prevailing rates in the neighbourhood wos 1 
116 rupees 1 anna 6 gandas; that he only paid 28 rupees 8 annas 6 gandas us on a’ 
holding of 9 bigas 3 katas 10 gandas. He admitted that he had received payment 
of 31 rupees 154 annas from the defendant,,and sued for the balance. The 
defendant alleged that he held four distinct and separate holdings, one of which 


“in respect whereof this suit was brought comprised 16 bigas 11 katas odd, on a 


rent of 17 rupees 8 annas, and was a mowrasi holding. It is not necessary to go 
into the question of the other holdings, as the case turns upon this first one alone. 
The first Court gave the plaintiff a decree finding the grounds of enhancement 
proved, ‘and held that the mowrasi potta of the 5th of Aswin 1211 (eptember 
19th, 1804) set up by the defendant wasa forgery. The Judge on the firat occa- 
gion remanded the casein order to have it distinctly set forth what were the 
grounds of enhancement on which the lower Court considered that the plaintiff 
was entitled to increase the defendant’s rent. On the case coming back to him 
after remand, the Judge dismissed the plaintiff's case altogether, Nolding that 
the notice was informal and insufficient, and that for the small excess which 
might be now in the defendant’s possession over and above the 16 bigas odd 
kates held by him as mowrasi, no enhancement could be had in this suit, inas- 
much as that was not the plaintiff's case, and the Judge apparently did not 
think it right to allow him to make a new case in the appeal stage. He therefore 
dismiased the suit of the plaintiff altogether. The first ground taken in special 
appeal is that the notice was not defective. On this point, however, there 
appears to be no doubt; the notice sets forth that “ you, the defendants, pay less 
than other ryots in the neighourhood, and therefore you are to pay for the future 
at such and such rates.” This clearly is not such a notice as is contemplated 
by section 17, Act X of 1859. The intention of the law-was that a ryot who 
is suddenly called upon to pay an excess over his former rent should know 


* Special Appeals, Nos, 2500 and 2501 of 1870, from tho decrees of the Officiating Judge 
of Midnapore, dated the 5th August 1870, reversing the decreesof the Deputy Collector of 
that district, dated the 80th November 1869. 
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exactly the cause for which the landlord demands that excess. The section 
says that where it is shown that the rate of rent paid by n ryot is less than 
that paid by ryots having similar rights for the same description of land in 
- the vicinity, the rent can be enhanced up to the rates paid by those ryots. 
In this case there is no such wording to be found in the notice. We think, 
therefore, that the Judge was quite right in saying that this notice was in- 
sufficient and informal, and on this notice alone the plaintiff’s suit for enhance- 
ment could have been dismissed. 
+ * * * * + * 

There are no grounds, therefore, on which this special appeal can be 

maintained, and it must be dismissed with costs. 


\ Before Mr. Justice Kemp and Mr, Justice Glover. 


GARBHU BHAGAT anp oTnens (Derenpants) v. RANGLAL SING AND 
.” OTHERES (PLADNTIFFS).*™ 


Fictitious Sala—Right of a subsequent Mortgages with Notiwce— Issues. 
| Munshi Mahomed Yusaff for the appellants. 
Baboos Kali Krishna Sen and Lakhi Charan Bose for the respondents. 


Tar facts of the case are sufficiently stated in the judgment of the Court, 
which was delivered by 


GLOVER, J.—The plaintiffs in this -case sued for confirmation of possession 
in certain property purchased from their. brother Lachmi Prasad on the 
3rd of December 1868; the deed of sale was registered, it appears, on the 
next day,—viz., the 4th, The defendants were mortgagees from Lachmi Pra- 
sad on a deed dated the 16th of December 1868, They sued on their mort- 
gage-bond, and got a decree, and, in execution thereof, attached the property 
which is now in dispute. Thereupon, the plaintiffs intervened, saying that the 
property-was theirs by purchase from Lachmi Prasad by a purchase prior 
to the defendants’ mortgage. The Court, before whom the application came, 
held that Lachmi Prasad had, notwithstanding the alleged sale, always 
remained in possession of the property, and that the sale was fictitious; it 
therefore ordered the sale to proceed. The plaintiffs now bring this suit for 
confirmation of possession, and to declare that the sale is a good sale, and that 
the property is not liable under the defendants’ decree on the mortgage, 

The defendant alleges, as he did before, that the sale is fictitious; that no 
consideration passed ; that the purchasers were never in possession ; and that 
possession has remained all along with Lachmi Prasad. The'‘Court of first 


* Special Appeals, Nos. 9 and 27 of 1871, from the decrees of the Judge of Patna, dated 
the 27th October 1870, reversing the deorees of the Subordinate Judge of that district, 
dated the.12th July 1870, 
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instance found on all these allegations in favor of the defendant, —namely, that 
the sale was fictitious; that possession had remained all along with Lachmi 
Prasad; that no consideration passed; and that the defendant was entitled to 
retain the property. The Judge, on appeal, reversed this decision. He held that, 
so far as regarded the defendant, there had been no fraud practised by Lachmi 
Prasad, inasmuch as the plaintiffs’ deed of sale (which, the Judge says, is 
admitted to be genuine) was executed before the mortgage to the defendant. 
He found also that the defendant either knew, or had the means of knowing, 
that, when he took his mortgage, the property had already passed by sale to 
other parties. 

It appears to us that this decision cannot be sustained. The question 
between the parties was not as to the genuineness of the plaintiffs’ deed of 
sale; that might have been genuine, and for all that might, so far as thi 
parties were concerned, be a fictitious transaction. The question was ane 
the sale by the plaintiffs’ brother to them was a real and bond fide sale made 
for due consideration, and whether the possession of the property passed 
the purchasers. The Court of firat instance raised, we consider, what wag a 
proper issue in this case, ‘and decided all theso points adversely to the plaintiffs. 
We think that the Judge, before reversing that decision, ought to have fixed 
similar issues, and to have found thereon, ‘The Judge appears to think that, 
because the deed of sale was not executed in fraud of the defendant, that 
therefore the defendant had no right to question it, This appears to us to be 
a mistake. In the first place, there is nothing to show that it was not executed 
in fraud of the defendant, as well as of everybody else, inasmuch as the deed 
of sale was made only a very few days before the mortgage. It might be that 
Lachmi Prasad intended giving a mortgage of his property, and that before 
doing s0, he had taken good care to dispose of it to others, but in any case the 
defendant had a right in virtue of his decreo on the mortgage to attach and 
sell this particular property, if he could show that, at the time of his attach- 
ment, it was not encumbered by any other lien. He was therefore clearly 
entitled to show, if he could, that this sale, made a few days before the property 
was hypothecated to him, was a fictitious sale, and that possession never left 
his mortgagor. The Judge lays considerable stress on the fact that the defend- 
ant had knowledge at the time he advanced the money of the state of affairs. 
We presume that he comes to this finding, because the deed of sale was regis- 
tered, and that, therefore, the defendant had the means of knowing that the 
property no longer belonged to Lachmi Prasad; but, supposing this to be 
the case, and granting that the defendant, who had the means of knowledge, 
may be legally supposed to have known of the existence of the deed of sale, 
it by no means follows that he was in any way hindered in this suit by that 
knowledge. Suppose, for instance, that he knew of the deed of sale, and that 
he knew also or suspected that it was a fictitious transaction made in fraud of 
creditors or of himself, would that prevent his afterwards bringing a suit to 
have it declared that the property was bound by his mortgage, and that, when 


A 
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he took his mortgage, it was still the property of his mortgagor? Clearly it 
would not. 

The case must therefore go back to the lower Appellate Oourt, in order 
that the Judge may find on the evidence whether the deed of sale propounded 
by the plaintiffs is a bond fide one; whether consideration for that sale passed ; 
and whether posseasion followed the plaintiffs’ purchase. If he finds these 
three things in favor of the plaintiffs, of course his decree will stand. Costs 
to follow the result. 


t 


Before Mr. Justice Loch and Mr. Justice Ainslie. 


PRASANNA CHANDRA BOSE (Derexpant) o. PRASANNA CHANDRA ROY axp 
` ANOTHER (PLAINTIEFS),* 


The dafendant was appointed a superintendent of two estates, one called Chalmari, 
within the Sub-division of Diamond Harbour; and the other, Alipore, within the Bub- 
division of Alipore. By his kabuliat he agreed to make good any retrenchments his 
employer, the zemindar, might make in his accounts, Some retrenchments were made, and 
to recover thebalance which appeared due, the zemindar brought this suit. 

Held, that as the defendant had agreed by his kabuliat to make the principal kutcherry 
his place of business, and as both the plaintiff and defendant agreed that the cause of action 
arose in the principal kutcherry, and as it was the place to which all the moneys were 


. remitted, and where all the accounts were prepared, and the money first came under tle con- 


trol of the defendant, and was by his order disbursed, the cause of action arose in the dis- 
trict within which the principal kutcherry lay. 


‘Baboos Chandra Madhab Ghose and Mahini Mohun Roy for the appellant. 
Baboos Anand Chandra Ghosal and Abhai Charan Bose for the respondents. 


Ts facts of the case are fully stated in the judgment of the Court, which 
was delivered by 


Locu, J.—The question before us in this case is in itself a simple one. It 
is—What is the place where the cause of action arose between the parties, and 
in what Court should the suit have been instituted? 

The suit is clearly one under section 24, Act X of 1869. Itisa suit by a 
zemindar against an agent for the recovery of money in the hands of the said 
agent. Whatever may be the allegation in the plaint, we see clearly that this 
is the nature of the suit. 

It appears that in Aghran 1272 (November 15th to December 14th, 1865), 
the defendant executed a kabuliat in favor of the plaintiff, when he (defend- 
ant) was appointed superintendent of two estates, one called Chalmari, within 


* Special Appeal, No. 1862 of 1870, from a decree of the Judge of the 24-Pergunnas, 
dated the 28th July 1870, reversing a decree of the Deputy Collector of that district, dated 
tHe ist March 1870, 
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the Sub-division of Diamond Harbour; and the other, Alipore, within the 
Bub-division of Alipore. 

The defendant held the office of superintendent till Pash 1275 (December 
14th, 1868, to January 12th, 1869), and then, for some reason or other which 
does not appear, he gave an ikrar to the plaintiff dated the 19th of Pash 1275 
(January lst, 1867) to the effect that he would make good any retrenchments 
which the plaintiff made in the accounts of the estates committed to his 
(defendant's) charge. 

The plaintiff, after examining the accounts, did make retrenchments, refusing 
to admit certain items debited in the accounts aggregating to a sum of 
Rs, 3,400, to recover which this suit is instituted under section 24 of Act X 
of 1859 in the Sub-division of Alipore, apparently upon the ground that as one 
of the estates was in that sub-division, the plaintiff was entitled to bring hisg 
suit in that Court. 

Subsequently, however, on the 28th January 1870, the plaintiff filed a petition 
before the Collector, praying that as the greater portion of the land to which 
the suit referred was situated in the Diamond Harbour Sub-division, the suit 
might be transferred to the officer in charge of that sub-division ; and on the 
29th of that same month the defendant filed a petition praying that the plaint 
might be dismissed, because it had been filed in the Alipore Court which had 
no jurisdiction to try the case. 

On the 8th February 1870, the plaintiff put in a petition saying that it was 
by mistake that he had made the application to transfer the suit to the 
Deputy Collector of Diamond Harbour; and he prayed therefore that it might 
be tried in the Court in which it was instituted. ‘ 

On the first of these applications the Collector appears to have directed the 
Deputy Collector to report whether he had jurisdiction to try the case; and 
on the subsequent petition presented by the plaintiff, he held that no action 
need be taken then. 

The Deputy Collector of the Sub-division of Alipore tried the question of 
jurisdiction, and he held that aa the mokami or principal kutcherry where the 
zemindar’s treasury was, and to which all remittances were sent, and where 
the accounts of both the estates were kept, was situated in Mauza Bareh- 
gola or Naraintola, in the Diamond Harbour Snub-division, the suit should have 
been instituted in the Sub-division of Diamond Harbour, as the cause of action 
must be considered to have arisen in the mokami kutcherry. 

The Judge, on appeal, appears to consider that the suit being one against a 
gomashta under section 24, as the estates in his charge lie in different sub- 
divisions, the zemindar was entitled to bring his suit in either Court within 
the jurisdiction of which any of the lands was situated; and he did not deter- 
mine where the mokami kutoherry was situated, as he seamed to think that 
it was not necessary to decide this point in determining the question of juris- 
diction. The law is silent on the subject, and the latter part of section 20, 
Act VI of 1862, B. C., will not assist us in determining the question of juris- 
diction; but looking to the purport of the pleadings as stated to us, it would 
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appear that both parties consider it necessary to have it determined where the 1871 
mokami kutcherry is situated, as both parties say that the cause of action PRASANNA _ 
arose there, The plaintiff alleges that the mokami kutcherry is in Bardowla, ed 
within the Alipore Sub-division, and the defendant alleges that it is in v. 
Barehgola or Naraintola, within the Diamond Harbour Sub-division; and we ce 
think, looking to the terms of the kabuliat given by the Seiekaant which 
required him to make the principal kutcherry his place of business, that must 
be considered to be the place where the cause of action arose. It was to the 
mokami kutcherry that all moneys were remitted, it was there that all the 
accounts were prepared, and it was there that the money first came under 
the control of the defendant, where by his order it would be disbursed, and 
where in fact, according to his accounts, the money was disbursed. 

a \ We therefore do not agree in the opinion expressed by the Judge, that the 

t plaintiff was at liberty to institute his suit in either one or the other gub- 
division, for he ought to have instituted it in that sub-division where the defend- 
ant had his place of business; we therefore remand the case to the Judge to 
determine whether the mokami kutcherry is, as is stated by the plaintiff, in the 
Alipore Sub-division, or whether it is in the Diamond Harbour Sub-division, 


as ia alleged by the defendant, and to dispose of the case accordingly. 


Costs will follow the result. 
r Before Mr. Justice Norman, Offy. Chief Justice, and Mr. Justice Loch. 
THE QUEEN v. DURGA DAS BHUTTACHARJEER.,* 1871 
š May 12. 
Surety— Recognisance. M Soe 


A surety who was bail for an accused person, having failed to produce him on the day 

' appointed, the Deputy Magistrate ordered that the bail-bond be forfeited, and a warrant 

be issued for the attachment and sale of the moveable property, jirst, of the acoused, and, 

secondly, of the surety. No recognizance had been signed by the accused, and no notice 

had been given to the surety to show cause. On a reference by the Magistrate, the 
Deputy Magistrate's order was set aside as being illegal, 


One Durga Das Bhuttacharjee was sent up by the police for trial under 
section 448 of the Penal Code. It seems that the accused was sent up on 
bail, one surety in the sum of Rs. 100 having been required by the police and 
found. The surety was bound over to cause the accused to appear before 
the Joint Magistrate on the 10th November 1870. The case was made over 
for trial to the Deputy Magistrate. The accused was not present on the 10th. 
On the 11th, the Deputy Magistrate recorded a “ proceeding,” ordering that 
the bail-bond should be forfeited, and that “a warrant be issued for attach- 
“ment and sale of the moveable property belonging to (lst) Durga Das 
“ Bhuttacharjee, and (2nd) to his surety, Jadab Chandra Sarnokar, to the 
“ extent of Rs. 20-each.” 


Ooy Reference, under section 484 of the Code of Criminal Procedure, by the Officiating 
Magistrate of Nuddea, 
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1871 The Magistrate who referred this case to the High Court, thought. this 
Tar Quees order illegal. He said that the Deputy Magistrate ordered the money to be 
Dunes Das realized from the accused himself, being under the impression that the accused 
Buurra- gave his own recognizance to appear. But as a matter of fact, he did not give 
CHAREE its and therefore the money could not be demanded from him. 

With reference to the order against the surety, the Magistrate remarked 
that it was the Deputy Magistrate's duty, under section 220 of the Criminal 
Procedure Code, to give notice to the surety to pay or to show cause why he 
should not pay the penalty mentioned in the bond; but no notice was given 
to the surety. It seems the Deputy Magistrate in his explanation said that 
he had given the surety a verbal notice. With reference to this, the Megis- 

trate observed that a mere verbal and unrecorded order to show cause would {| 

not have been sufficient even if it had actually been given. l i“ 


The judgment of the Court was delivered by 


Norman, J.—The order of the Deputy Magistrate is illegal, and must b 
quashed for the reasons mentioned in the Magistrate’s letter. 
There seem to be several other objections to it. 


Before Mr, Justico Norman, Offy. Chief Justice, and Mr, Justios Look 


1871 NABIN CHANDRA MAZUMDAR (Prarzirr) o MUKTA SUNDARI DEBI anp 
March 28. OTHERS (DEFENDANTS), ” 


Res Judicata—Bar to Suit, 


8. died in 1865, leaving two sons, N, and G. M, took possession of the property of S, 
under a will alleged by her to have been executed by S. In 1867, G. brought his suit, as 
one of the heirs of B., to set aside the will, and made his brother N, a co-defendant. The 
Principal Sudder Ameen dismissed the suit, finding on the evidence that the will tas genuine. 
In 18869, N, brought this snit for his share as heir of S. against AL. The first Court found that 
the will was a forgery, and gave the plaintiff a decrce. On appeal, the Judge held that N.’s 
claim was barred by the decision in the former suit rongi by his brother, and reversed 
the decision of the first Court. 

Held, on special appeal, that it was not barred by the findings of the Court in G.’s suit, 
as N. was no party to that suit, and he could not in any manner have availed himself of a 
decree in that snit to enforce a claim to his share, 


Baboos Mohini Mohan Roy and Tiom: Chandra Chuckerbutty for the 
appellant. 


Baboos Srinath Das and Girija Sankar Mazumdar for the respondents. 
Taz facts of this case are fally stated in the judgment. 


Norman, J.— This is a very simple case, One Sarup Chandra Mazumdar 
died on the 30th of Sraban 1272 (August 18th, 1865) leaving two nephews, Nabin 


* Special Appeal, No. 1797 of 1870, from a decree of the Judge of Nuddea, dated the . 
lst August 1870, reversing a decree of the Moonsiff of that district; dated the 80th 
November 1869, 
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Chandra Mazumdar and Girish Chandra Mazumdar, as his heirs according to 
Hindu law. After the death of Sarup Chandra, one Mukta Sundari took pos- 
session of that which had been his property, alleging herself to be entitled to 
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the same under a will made by Sarup Chandra in his life-time. In the year . » 


1867, Girish Chandra, as one of the heirs of Sarup Chandra, brought his suit 
against Mukta Sundari to obtain possession of one moiety of the estate of 
Sarup Ohandra. He made his brother Nabin Chandra, who appeara to have 
refused to join as a co-plaintiff, a defendant in-that suit. The case was tried 
by the Principal Sudder Ameen, who dismissed the suit, finding on the evidence 
as it then stood that the will set up by Mukta Sundari was genuine, and that 
therefore Girish Chandra had no title to the property. 

The present suit was brought on the 22nd June 1869 by Nabin Chandra 
Vor his share of the property, as heir of Sarup Chandra, against Mukta 
Sundari Debi and others as defendants. The first Court went into the merits 
of the case, and found that the will was a forgery, and declared that Nabin 
Chandra was entitled as heir of Sarup Chandra to that which he claimed in 
the suit. On appeal, the Judge was of opinion that the claim of the plaintiff 
Nabin Chandra was barred by the decision in the former suit brought by his 
brother Girish Chandra against Mukta Sundari, in which the validity and 
genuineness of the alleged will of Sarup Chandra was in issue, and accord- 
ingly he reversed the decision of the first Court, and dismissed the suit. 

From that decision an appeal has been presented to this Court, in support 
of which BabooM ohini Mohan Roy has appeared on the part of the plaint- 
uff. We think that that appeal is well founded. The plaintiff Nabin Chandra 
was no party to the suit brought by his brother Girish Ohandra. He could 
not in any manner have availed himself of a decree in that suit to enforce a 
claim to the share which he now claims. He could not have appealed from 
that decree, and we think it perfectly clear that he is in no way bound by the 
findings of the Court therein. It would be most unjust if this were other- 
-wise. Suppose there are two brothers interested in equal moieties, as these 
brothers were, in the property of their ancestor. They see reason to doubt 
the genuineness of & conveyance set up by some third person to the prejudice 
of their title. One of the brothers, against the will of the other, who thinks 
that they have not had time to sift out the facts of the case thoroughly so as 
to be able to place them before the Court satisfactorily, rushes into Court, and 
takes his chance of a decision as regards his share. The one who does not 
join gets no advantage from that suit. He cannot make use of it to save him- 
self from being barred by limitation, or to enforce any rights of his own. He 
has. a perfect right to stand by and watch the conduct of the litigants in that 
suit, with a view to assert his own rights at the time and in the manner which 
he shall judge most prudent and convenient to himself. 

THe decision of the Additional Judge must be reversed, and the case 
remanded to him: he will probably have very little difficulty in deciding it on 
the merits. l 

Costa of this appeal will follow the result. 
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Before Mr, Justics E, Jackson and Mr. Justice Ainslie. 
TAMIZUDDIN MIRDHA (Puartirf) v. GAFFUR KHAN (Devenpanr).* 

l Buit for Contribution—Jurisdiction—Small Cause Court, 

A Small Cause Conrt has nð jurisdiction to try a suit for contribution. 


Baboo Natit Chandra Sen for the appellant. 


Baboos Chandra Madhab Ghose and Bama Charan Banerjee for the f 
respondent. 


Tur judgment of the Court was delivered by i 


Jacxsox, J.—This was a suit for contribution. The Subordinate Judge 
of Dacca, on appeal before him, dismissed the suit on the ground that the suit 
should have been brought in the Small Cause Court, the amount claimed being 
below Rs. 500. The ground of special appeal to this Court is that, under the 


' Full Bench Rulings of this Court, in the cases of Rambuksh Chittangeo v. 


Afadhusudan Pal Chowdry (1), and Sripatt Roy v. Laharam Roy (2), it has 
been distinctly held that suits of this description are not cognizable by the 
Small Cause Court, but they must be preferred in the Civil Court. 

The pleader for the respondent, being called upon to state whether he has 
any argument to offer against this objection, admits that he is unable to main- 
tain the decision. Looking to the whole of the decisions passed by the Full 
Bench on the above occasion, there seams to be no doubt that all suits for 
contribution were then directly held to be cognizable by the Gavil Court, and 
not by the Small Cause Court. The Subordinate Judge should follow those 
decisions in trying this case. We set aside his decision, and remand the case 
to him for trial on the merits. 

Costa will follow the result. 


(1) Reference from the Judge of the (2) Reference from the Judge of the Small 
Small Cause Court at Kishnaghur, dated Cause Court at Kishnaghur, dated December 
January 11th, 1867; April 18th, 1867, 28th, 1866; April 16th, 1867. 


* Special Appeal, No, 2452 of 1870, from a decres of the Additional Subordinate Judgo 
of Dacca, dated the 14th June 1870, reversing a decree of the Moonsiff of that district, 
dated the 28th March 1870, 
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Before Mr. Justice Bayley and Mr, Justico Paul, 
RAJKUMAR MOOKERJEE (Prammer) e. PRANNATH MOOKEBJEE 
(DEerENDANT).* 
Small Cause Court—~Moveabls Propsrty—Jurisdiction—Suit to recover a Thatoh, 


Suit to recover a thatch of a value less than Rs, 500 must be brought in the Small 
Cause Court. A thatch, especially when severed from the house, is moveable property. 


Baboo Mahendra Nath Mitter for the appellant. 


Tau facta of this case sufficiently appear in the judgment of the Cour 
which was delivered by 


Paur, J.—In this case the Subordinate Judge has, it seems to us, rightly 
held that the suit was cognizable by the Small Cause Court, and he has there- 
fore dismissed the plaintiff's suit on the ground that the Moonsiff had no 
jurisdiction, 

The suit was brought to recover the price of a thatched ijmali joint 
house laid at Rs: 5. Now the thatch of a house is moveable property; more 
especially when such thatch, as in the present case, was severed from the house. 
A suit, therefore, brought to recover the price of such thatch, not exceeding 
Rs. 500, must be brought in the Small Cause Court. The decision of the 
Subordinate Judge is, therefore, quite right, and this appeal must be dismissed. 

The pleader for the appellant, however, informs us that ‘he originally 
brought his suit in the Small Oause Court, but that the Judge of the Small 
Cause Court declined to entertain the suit, on the ground that he could not 
adjudicate upon a question of title to the land, and referred him to the Oivil 
Court. Now it has been held by the late Chief Justice (1) that matters 
incidental to the determination of a suit of this description, although 
involving a question of title to land, may be brought and tried in the 
Small Cause Court, to enable it to adjudicate such subject-matters as may be 
within its jurisdiction. The plaintiff in the present case seems to be unfor- 
tunate in being thrown out in both the Oourts. It is quite clear that his suit 
was originally rightly brought in the Small Cause Court; and we hope that, 
after this expression of our opinion, the Judge of the Small Cause Court will 
put matters right by allowing the plaintiff to bring a fresh suit in his Court. In 
determining that suit, the Small Cause Oourt Judge will be entitled to adjudi- 
cate upon a question of title incidental thereto; and as to the question whether 


limitation will bar such suit or not, we think that the course which the plainte 


iff has taken, owing to the original order of the Small Oause Court Judge, 
will probably give him a good and sufficient cause to claim exemption. 


* Special Appeal, No. 2802 of 1870, from a decree of the Subordinate Judge of Nuddea, 
dated the 29th July 1870, reversing a decree of the Moonsiff of that district, dated the Bist 
December 1869, 


(1) See Raghu Ram Biswas v., Ram Chandra Dobay, B. Le R., Supp. Vol., 84. 
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Before Mr. Justice E. Jackson and Mr. Justica Ainslie, 


BISWANATH BHUTTACHARJEE anp ornens (Prarstirrs) o. THE COLLECTOR 
or MYMENSING AND OTHERS (DEFENDANTS).* 


Joint Property-—-Suit to set aside Sale for Arrears of Government Revense-—Separation of 
Claims. š 


A., B, C, D, and E. were joint lessees, without specification of shares, under Govern- 
ment, of a certain mehal. The estate was sold for arrears of revenue, A.n B., O., D., and 
E. each brought a suit separately to set aside the sale. 

Held, that as the estate was single and indivisible, and the cause of action and relief 
sought in each case was the same, the claim of the lessees could not be split into five 
distinct suits. t 


THERE was a certain mehal, No. 5021, which was settled by Government 
with seven persons jointly, without specification of any shares, for a term of 
fifty years at a jumma of Rs. 721-10-10 per annum. ‘These grantees remained 
in joint possession, paid the revenue jointly in one lump sum, and had no 
batwara, either private or under the Act, between them, but simply divided 
the proceeds in money among themselves. 

‘This mehal fell into arrears as: regards the payment of the revenue. On 
the 19th May 1868, the Collector sold the mehal by auction for the arrears 
due under clause 8, sections 23 and 25 of Regulation VIII of 1799, and it was 
purchased by two individuals. 

The heirs and representatives of the original grantees, who were in posses- 
sion at the time of the sale, divided themselves into five different parties and 
instituted five separate suite—each suit representing a right to a certain specified 
share of the property—to set aside the sale of the mehal as having been made 
irregularly and contrary to law, making the Collector and the two purchasers 
defendants in each suit. These suits were all tried together by the Moonaiff, 
and dismissed on the grounds that as the plaintiffs in cach suit had no certain 
specified and fixed share of the property, each suit ought to be valued at the 
full market rate of the entire mehal; for the object of each suit was to obtain 
a declaration that the sale of the entire mehal was invalid, and that as there 
was no sale piecemeal, there could be no declaration that fractional portions of 
the sale were invalid. He was further of opinion that all tho plaintiffs, their 
cause of action and subject-matter of the suit being exactly the same, and 
the defendants being the same, ought to have joined and brought one suit. 

The plaintiffs appealed to the District Judge, who wholly concurred with the 
Moonsiff’s decision, and dismissed the appeals. 

The plaintiffs next appealed in all these cases to the High Court, 


* Special Appeals, Nos. 2455, 2456, 2457, 2458, and 2459 of 1870, from the decrees of 
the Subordinate Judge of Mymensing, dated 26th August 1870, affirming the decrees of 
the Moonsiff of that district, dated 80th December 1869. 
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Upon the cases coming on for hearing in the High Court (B. J ACKSON and 


Arsiz, JJ.), Baboo Srinath Das, on behalf of all the appellants in the several 


appeals, stated that he had no objections to have the suits consolidated into one. 


Baboo Annada Prasad Banerjee, on behalf of the Government, agreed to 
the consolidation of the suits into one, upon the appellants at once paying into 
this Court all the costs sustained by the defendants up to date. 


Baboos Srinath Das and Kasi Kant Sen for the appellants. 


Baboos Naliti Chandra Sen, Annada Prasad Banerjee, and Jagadanand 
Mookerjee for the respondents, 


The judgment was delivered by 


Jackson, J.— We think the lower Courts were quite right to refuse to allow 
these suits to be.carried on as they have been instituted. Five plaintiffs who 
are co-sharers in a certain tenure, have brought five different suits to recover 
each -his own separate share in that tenure. Independent of the question 
whether under such circumstances each different co-sharer would not be 
obliged to pay a sufficient stamp covering the whole tenure (which we are 
inclined to think he would, though we do not directly decide the point), we 
think the anits cannot be allowed to proceed in this shape. It is very clear 
that all the parties were ready to bring their suite, inasmuch as they have 
brought these suits almost at the same time. I believe they have employed 
the same vakeels; certainly they have employed the same vakeels in this 
Court; and there seems to be no reason whatever why they should not employ 
the same vakeols. Itis not right that the defendants should be harassed by 
these five different suits when one suit is sufficient. 

It has been thrown out that this has been done in order to remove the juris- 
diction from the Subordinate Judge to the Moonsiff It is immaterial whether 
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it was done with that intention or not, the result.is that that is the effect of - 


bringing these suits in the manner in which they have been preferred. As 
the plaintiff's vakeel states that he has no objection to their being consoli- 
dated into one suit, we direct that they shall be consolidated, and we set aside 
the order dismissing those suits, and we direct that the cases shall be sent to 
the Court of the Subordinate Judge, who will take them up as one case and 
proceed to trial as if the case had been instituted before him. But before 
this order will have effect, we think that the plaintiff is bound to pay into 
Court. all the costs which have been incurred by the defendants up to this 
date. We therefore allow the plaintiff one month’s time to pay into Court all 
such costa; and if the money is paid in within that time this order will stand 
good, if not, these appeals will be dismissed. Let the costs incurred in this 
Court be certified to the Court of the Subordinate Judge. 
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Before Mr. Justice Kemp and Mr. Justice Glover. 
1871 SRIMATI JANNOBA (Derenpant) v. GIRISH CHANDRA CHUCKERBUTTY 


April 1. . (Prammer) (1). 


Rent—Enhancemeni—Act X of 1859, s. 18-—-What sufficient Notice of Grounds. 
Baboos Ramesh Chandra Mitier and Nali Chandra Sen for the appellant. 


Mr. Cowie (with him Baboos Kali Mohan Das, Durgamohan Das, and Hem 
Chandra Banerjee) for the respondent. 


Tus judgment of the Court was delivered by 


Grover, J.—This was a suit to enhance the rent of an intermediate tenure. 
styled a “ tukshishi” talook, after notice, 

The defendant alleged that the talook had been held from the date of th 
perpetual settlement at a fixed rent which could not be enhanced; that as th 
rent had not varied for the twenty years previous to the institution of the sui 
the defendant was entitled to the presumption of law arising under section 
Act X of 1859; that the notice served was informal; that the Collecto 4 
Court had no jurisdiction; and that the zemindar could not enhance t? Pa 
rent of the tenure, although he might put an end to its existence, \ 

Both the Courts below found for the plaintiff, The Judge held that, 
although the rent paid by the defendant had not varied for the twenty years 
preceding suit, it was clear that the*talook had been created subsequently to the 
decennial settlement, and was not therefore protected from enhancement. 

The first ground of special appeal,—namely, that ‘‘ there being no agreement 
“between the parties whereby the plaintiff was entitled to demand enhanced 
“ rent in the terms of his notice, the present suit must fail,” was not taken in 
the Court below, and cannot, we think, be allowed in special appeal. 

The second is, that the notice served by the plaintiff was informal, and does 
not disclose any legal ground of enhancement. 

The notice is to this effect: “Yon, Srimati Jannoba, hold a tukshishi 
talook, the rent of which has always been of a varying nature; that you have 
been called upon to make a settlement with your landlord at the pergunna 
rates; that by the immemorial custom of the pergunna, the holders of such talooks 
as yours, after deducting 10 per cent. of the fair jumma for collection charges, 
and 10 per cent. for malikana, are bound to pny the residue as rent to the 
zemindar; that you hold so much land, which, according to the rates paid for 
similar kinds of land in the same and adjacent villages, ought to pay such and 
such a gross rental; from this deducting your 20 per cent. on account of 


* Special Appeals, Nos, 1944 and 1963 of 1870, from the decrees of the Judge of Tipperah, 
dated the 25th July 1870, affirming the decrees of the Deputy Collector of that district, 
dated the 25th April and 18th May 1870, respectively. 


(1) See Kumar Paresh Narayan Roy v. and Shemsulosman v. Buashidhar Dutt, 
Gaur Sundar Bhumik, 6B, L. R. App., 154; 7 B.L. R., App.. 82. 
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malikana and collection charges, the remainder, so much, ought to be paid to 
me as my rent, and you are hereby called upon to pay that amount.” 

` It is argued that this notice is bad.in law, inasmuch as it does not set forth 
the grounds of enhancement: with. sufficient clearness; that it ought to have 
stated that the amount at which the zemindar had calculated the gross assets, 
was recoverable by the talookdar from the ryots in the same proportion, they 
not being protected from the middleman’s right to enhance, any more than the 


middleman was protected from the zemindar. 
In support of this contention we have been referred to the case of Dina- 
nath Das v. Gugan Chandra Sen (1), decided by this Court on the 30th 
\ugust 1870. Mr. Justice Phear says in that case, “It is not a good ground 


1) Before Mr, Justice Phear and Mr. Justice has been the case that a xemindar could re- 


E, Jackson. 
The 80th August 1870. 


DINANATH DAS AND ANOTHER 
(DEFENDANTE) v. GUGAN CHANDRA 
SEN (Puarsrirr).* 


Baboo Mohim Mohan Roy for the appel 
lants. 


The Senior Government Pleader and Baboo 
Kak Mohan Das for the respondent, 


Tre judgment of the Court was delivered 


Pear, J.—I think that the judgment of 
the lower Appellate Court, and indeed that 
. also of the first Court, is wrong for error of 

law. 

The suit is brought by the zemindar to 
recover arrears of rent, at enhanced rates, 
from the defendant, whom he admits to be 
-the holder of a tenure other than a ryotea 
tenure. 

Now I need not-say that a zemindar is 
not entitled to recover back rents at enhanc- 
ed rates from any tenant, unless he has pre- 
viously given notice to that tenant of his 
intention to claim enhanced rates for some 
period succeeding the giving of the notice. 

The lower Courts appear to think that 
this is a case of enhancement of rent of a 
tenure falling within the provisións of ses- 
tion 51, Regulation VIII of 1798, and that 
in such a case notice is not necessary. 

This is entirely a mistake, As far as I 
understand the lew of this country, if never 


- cover enhanced rates for a past time, in 


respect of which he had given no antece- 
dent notice. Of course the case of his claim- 
ing a kabuliat for a future time at enhanc- 
ed rates, involves different considerations, 
and possibly it was a decree affecting a case 
of this kind which misled the lower Appel- 
late Court. - 

But not only must a notice have been 
given, as I have already stated, but since the 
passing of Act X of 1859, section 18 of that 
Act has made it necessary that the notice 
should bear, on the face of it, sufficient 
ground of enhancement. 

It appears to me that the notice which is 
the foundation of the plaintiff's claim in this 
case is a bad notice, because it does not give 
a sufficient ground, that is to say, a good 
ground in law, for enhancement of rent, 

As it has been translated to me it in effect 
runs thus :—“ Out of the profits of the estate 
you are by the custom of the pergunna enti- 
tled to 10 per cent. for malikana and 10 per 
cent, for collection charges ; all the rest I am 
entitled to; but the total rent which yon can 
recover is Rs. 28 and 18 annas, according to 
the rates which prevail in the ground for 
lands of similar description, In other words, 
that the capabilities of the lands of your 
talook are such that you could if you chose 
make a profit out of it of Rs, 28 and 13 annas, 
and out of that you are entitled only to 20 
per cent. ; the remainder all comes to ma” 

If this be the true purport of the notice 
which was. given, then I think that the 
notice is bad in law. It is not a good ground 
of enhancement of the rent of any tenure, 


* Special Appeals, Nos.-918 and 919 of 1870, from the decrees of the Judge of Tippersh, 
dated the 25th February 1870, affirming the decrees of the Deputy Collector of that dis~ 


trict, dated the 29th November 1869. 
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of enhancement of the rent of any tenure that the holder of it may possibly, 
having regard to the quality of the land, be able to increase the profits which 
he derives from it; it must at least be shown that he is able go to increase the 
profits. Now, not only as I understand this notice does it omit to state afirma- 
tively that the defendant is in a position to realize this increase, but there is 
not a particle of evidence on the record which could establish a conclusion 


of that sort.” 


The circumstances of this case are not before us, nor have we been shown 
what was the precise wording of the notice served on the talookdar. It is 
alleged that the case before us is of a precisely similar character to the one | 
alluded to above, but we are not shown that this is so; and from the transla 
tion given by Mr. Justice Phear of the words of the notice, we should doub 
the fact. In the notice which the plaintiff in this suit served upon his tenan| 
it is distinctly alleged that such. and such rates are obtainable, and obtained 
from such and such descriptions of land; that you, the tenant, have been found 
to hold so much of each description of land, and must therefore for the future 


pay so much rent. 
talookdar could collect so much rent. 


The notice states distinctly and affirmatively that the 


That being so, it was for the tenant, we think, to support his claim to pro~- 
tection, if he had one, on the ground that, for some reason or other—~mokur- 
ruree pottahs, lakheraj holdings, and the like—he could not in his turn obtain 
from the ryots the rent which the superior holder claimed to receive from 
him. But he never made any such objection from first to last,—never put it 
forward in his written statement, never made it one of his grounds of appeal 
to the Judge. He objected, no doubt, to the jurisdiction of the Collector, 
as he did to the legality of the notice, but that was upon other grounds; and 
his substantial defences to the suit were that the tenure was protected from 
enhancement, because it had paid one uniform and unvarying rate from the 
date of the permanent settlement, and that the measurement of the land was 
wrong and the rates of rent fixed on the different sorts of land improper. 

It is further objected, that the notice does not specify that the adjacent 
lands of a similar kind are held by a similar class of tenants. No doubt this 


that the holder of it may possibly, having 
regard to the quality of the land, be able to 
increase the profits which he derives from it, 

It must at least be shown that he is able go 
to increase the profits, Now, not only as I 

understand this notice does it omit to state 

affirmatively that the defendant is in a posi- 

tion to realise this increase, this 28 rupess 

18 annas, but there is not a particle of 

evidence on the record which could establish 
a conclusion ofthat sort. 

The plaintiff confined himself at the trial 

to giving evidence of the quality of the land. 
He made no attempt to show what, in fact, 


are the profits which the defendant now 
realises from it, or what the defendant might 
reasonably realise from it if he chose to 
do go, a 

Tt seems to me, therefore, that the obj 
tion of law which has bean made against 
decision of the lower Appellate Court on 
special appeal is good, and must prevail, : 
The plaintiff's suit fails at its very found- 
ation, and therefore I think that the decree 
of the lower Appellate Court should be 
reversed, and the plaintiff's suit dismissed 
with costs in all the Courts, 
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last clause of the sentence is omitted in the notice; but as it is quite clear 1871 
from the record that the defendant knew perfectly well what the nature of  Senratr 
the case was against him, and that the plaintiff's claim was based on this fact, rina 
as well as the others, we do not think that what was evidently a clerical Gimsa Caax- 
omission, which in no way prejudiced the talookdar, should operate to make ee j 
the notice bad for incompleteness. The object of the law is, that a party 

who is called upon to pay more rent than he has hitherto done, should know 

the grounds on which the extra demand is made, and there is no doubtin 

this case that the defendant perfectly understood why he was called upon to 

pay more than he used to. It may very well be doubted whether a zemindar 

seeking to enhance the rent of an intermediate tenure such as this, is bound to 

give any other notice than the one contemplated by section 57, Regulation VILL 

f 1793. There is no rule laid down in Act X of 1859 for the enhancement 

the rents of under-tenures, and the notice would, we think, have been a 

notice if it had merely stated the plaintiff's right to enhance according 

special custom of the district. 

at assuming that notice in the terms of section 17, Act X of 1859, was 

necessary, it has been argued that the facts necessary to give the plaintiff a 

decree for enhancement have not been proved, that it has not been proved 

that the defendant's lands pay less than similar lands in adjacent localities held 

by the same class of tenants. The oase of Kalinath Chowdhry v. Humi Bibi (1) 

is quoted to show that such an omission is fatal to the plaintiff's claim. 









(1) Before Sir Barnes Peacock, Kin Chief 
Justice, and Mr. Justice Macpherson. 


Ths 18th December 1889. 


KALINATH CHOWDHRY (Pramrir¥) 
_ v. HUMI BIBI AND OTHERS (DEFEND- 
ANTS).* 


Baboos Srinath Das, Kal Mohan Das, and 
Kastkant Sein for the appellant, 


Baboo Romesh Chandra Mitter for the 
respondents. 


Praocook, C. J.—It appears to me that in 
this case the Judge was right, and that the 
notice was insufficient. 

It has bean contended on behalf of the 
appellant that section 17 of Act X of 1859 
extends only to ryota, and not to neem-Aowla- 
dars or intermediate holders, and that conse- 
quently the grounds of enhancement speci- 
fied in that section do not apply to neem- 
howladars. If that contention is correct, I 
know of no law which says that a nesem- 


howladar may have hia rent enhanced upon 
the ground that the value of the produce, or 
the productive powers of the land, have in- 
creased otherwise than by the agancy or at 
the expense of the ryot. The words used in 
the section are, “by the agency or at the 
expense of the ryot.” 

Tt is contended also that, although seation 
17 does not apply to neem-howladars, section 
18 does. The substance of that section is, 
that no under-tenant or ryot ia to have his 
rent enhanced without having previous 
notice served on him specifying the grounds 
of enhancement. But although that section 
says that no under-tenant is to be assessed 
without notice, it does not say that every 
under-tenant to whom notice is given may 
be enhanced. The only meaning of the 
section is, that in those cases in which he 
ean be enhanced, he is not to be enhanced 
unless notice is given. The under-tenants 
to whom that section extends are those who 
hold or cultivate lands without any written 
engagement, or under a written engagement 


* Special Appeal, No. 1101 of 1869, from a decres of the Officiating Additional Judge 
of Backergunge, dated the 24th February 1869, reversing a decree of the Deputy Collector 


of that District, dated the 25th September 1869. 
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This case, we obsetve, refers to omissions of necessary particulars from a 
notice of enhancement, and would apply to the special appellant’s previous 


not specifying the period of such engage- 
ment, or whose engagement has expired ; 
and these under-tenants are not to be en- 
hanced unless a written notice is served on 
them, on or before the month of Cheyt, 
specifying the rent to which they will be 
subject for the ensuing year, and the 
grounds upon w hich enhancement is claimed. 

In Dyaram’s case, to which reference is 
‘made by the Privy Council in the'case of 
Baboo Diunput Singh v. Gooman Singh (1), 
and which has also been cited before us, it 
was held by the late Sudder Court, that upon 
proof of the right to hold the lands as a 
mowrosseé tjarah, or hereditary leasehold, 
at the customary rent of the pergunna, the 
tenant would be liable to be turned out of 
his tenure if he should refuse to pay the 
customary rent of the pergunua: It was 
not decided in that case that if the tenant 
should be unwilling to pay the enhanced 
rent claimed, he would be liable to have his 
rent enhanced compulsorily without his 
consent. There is a great distinction be- 
tween ejecting a tenant who holds for an 
uncertain term, or for a term which has 
expired, or whose lease has been cancelled, 
if he refuse to pay an enhanced rent, and 
compelling him to an enhanced rent without 
his consent, 

In thia case, it does not appear whether 
the engagement was a written one or not, or 
whether it was for a flxed period or not, as 
no evidence was given on that point. 

Having guarded myself against being 
supposed to express any opinion that in this 
case the neem-howladar could have had his 
rent enhanced provided snfficient notice had 
been given to him, it appears to me that the 
notice in this case was insufficient. The 
section requires the notice to specify the 
rent which the tenant shall be liable to pay 
during the ensuing year, and the ground on 
which any enhancement of rent is claimed. 
Now in this case the tenant had notice that 
“ according to the rate which prevailed in 
“the village and in the adjacent villages, 
“and without his labor or expense, the pro- 
“ductive powers of the lands having in- 
“ creased, a Jumma of 442 rupees 14 annas 


“ was fixed according to the several descrip- 
“tions of lands.” 

It also states " that the land is held with- 
“out settlement at 87 rupees, the admitted 
“jumma, at a nirick (or rate) less than that 
“ paid fur neighbouring lands.” The plaint 
also spenks of the rate paid by adjoining 
lands, but whether the rate referred to by 
the notice was the rate paid by similar 
neem-howladars in the neighbouring lands, 
or the rate paid by ryots of the neighbour- 
ing lands, was wholly uncertain, It appears 
to me that*upon that ground the notice wa 
insufficient. 

But, further, the appellant has shown 
he meant by the rate paid by neighb 
lands, because when the first Court en 
his rent to the rate which that Court\, 1 09 
to ke the rate payable for similar t A 
in the neighbouring lands, he added a groù, 
of appeal to the Judge under section 848, 
Act VIII of 1859, in which he objected that 
he had got a decree merely for the rate paid 
for similar tenures, whereas he ought to have 
got the rate paid by ryots of similar lands, 
and we therefore have his own constraction 
of his own notice similar to that which [ 
have put upon it. 

The plaintiff was clearly not entitled to 
make his neem-howladar pay the same rates 
as the neem-howladar received from the 
ryota, otherwise the neem-howladar would 
have no benefit from his holding. Several 
neem-howladars might hold tenures of a simi- 
lar description, but it would be unjust to 
make them all pay similar rates unless their 
ryots held of them upon similar terms, The 
Ist clause of section 17 applies to ryots, and 
not, as it appears to me, to middlemen, 

In Baboo Dhunput Ringh v. Gooman 
Singh (1)athe Judicial Committee say, 
“There is another ground upon which, 
“though it doves not seem to have occur- 
“red to the Court below, their Lordships 
“cannot but think that the present suit 
“ought to have been dismissed. It has 
“t been seen that the respondents were sued as 
“ occupying ryots liable for the rent assessed 
‘upon them in that character; that the 
“High Court held that, considered as ryots, 








wo 


(1) 9 W. Ra PO, 8. 
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objection as to the formality of the notice. The point now before us is one 
which the lower Court decided on the RER and we cannot interfere with 
that finding in special appeal. 

Lastly, it is contended that the Court below has decided that the talook is 
not protected from enhancement on purely conjectural grounds. The Judge 
was wrong, no doubt, in supposing that it was necessary to prove the existence 
of the talook from before the perpetual settlement; it would have been sufti- 
cient, as the law stands at present, to show that it was in existence at and from 
the date of that settlement. 

But as regards proof of variation of rent, we think there has been a legally 
sufficient finding. Even if the first dowl (which, however, is shown to have 
come from proper custody and is of an age to dispense with the usual strict 
roof) be put aside, the second has been proved by at least one witness, and 










is alone would be sufficient to establish the fuct that the rent had varied. 
a question as to the terms on which fukshishi talooks are by the custom 
Tipperah Zilla held is one of fact, which the Oourts below have 


decided on evidence which is legally sufficient for the purpose. 
We see no ground on which we can interfere with the Judge’s decision in 
this case, and we therefore dismiss this special appeal with costs. 


“they were protected by the 8rd and 4th 
‘ sections of the Act; and that thereupon 
“the appellant, shifting his ground,. and 
“treating the respondents, not as ryots, but 
“t ag tenants intermediate between him and 
“the ryots, obtained an order for review. 
u But if the respondents were tenants inter- 
t mediate between the proprietor and the 
“ rvots, that fact seems to raise objections 
tt both of form and substance fatal to the 
“ maintenance of the present suit. The notice 
“on which it was founded did not, in that 
“oase, accurately ‘specify the ground on 
it ‘which enhancement of rent was desired,’ 
it and the assessment on which the sum 


‘sued, for was calculated was improperly 
a“ made,” 

That case appeara to me to show that the 
inaccuracy in a notice in consequence of its 
not specifying properly the grounds on which 
enhancement is claimed, is a substantial 
objection to the maintenance of a suit for 
rent enhanced under that notice, and I think 
that the plaintiff's suit in this case was pro- 
perly dismissed. I would, therefore, affirm the 
decision of the Judge in that respect with costs, 


MACPHERSON, J.—I also think that the 
notice was bad, and therefore that the deci- 
sion of the Judge ought to be affirmed, 
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Before Mr. Justice Phear. 


HENRIETTA KENNY v, THE (Orriciatine) ADMINISTRATOR- 
GENERAL OF BENGAL, 


Taxation of Attorney's Bill ef Costs—~Attendance before Taxing Oficer—Appearance of 
Attorney for Several Partiss—-Auowance for Summons to attend Taxation. 


Any work which an attorney does jointly for several parties together he can only make 
one charge for, and where he appears for any number of parties before the taxing officer 
at the taxation of the costs of a suit, he must be taken to represent them jointly. 

The taxing officer should not issue separate summonses to different parties who appear 
by one attorney. 


Tas was an application in Chambers by one of the attorneys in the a 
sutt who had appeared for several different parties in the suit, that 
items in the bill of costs which had been disallowed by the taxing office 
be declared to have been rightly charged, and stating certain objection guy 3° 
decision of the taxing officer in the matter. The objections are set ÒAI, 


the judgment, which was as follows :— “Mt 


Panar, J.—One of the parties, or more strictly speaking, the solicitor of some 
of the parties in this case, has made objection to the taxation which has been 
effected of his cliente’ costs. T'he objections made by him are three in number: 
but it appears from the minute of the taxing officer which has been placed 
before me that he decided the question which is raised by the third objection in 
favor of the objector; and consequently that objection need not have been 
filed. There are therefore only two objections for me to consider. The firat 
is, “ For that the taxing officer has taxed off and disallowed altogether when 
taxing the said bill as between attorney and client under the order of this Court 
of 3rd September 1870, Rs. 210 out of Rs. 300, being the total of charges 
made by the said Trotman, Chatterjee, and Watkins for attendances on the tax- 
ation of and opposing on 20th January last, 9th and 27th March last, the 14th, 
17th, 19th, 20th, 22nd, and 28th April last, and lat May last, sixty several bills 
of costs lodged for taxation by the defendant and the several claimants in this 
cause, whereas the said taxing officer ought to have allowed the whole of the 
said sum of Rs. 300; aud the second is, “ That the taxing officer has taxed 
off and totally disallowed while taxing as aforesaid, Rs. 64 out of Rs. 110, 
aggregate of charges made by the said Trotman, Chatterjee, and Watkins for 
attending, receiving, and noting on the 17th January, 16th February, 6th and 
25th March, 10th, 15th, 17th, 18th, 26th, and 28th April, and ist May, fifty-five 
summonses or notices served on them of the times fixed by the taxing officer 
for taxing the bills of the said defendant and claimants respectively, whereas 
the said taxing officer ought to have allowed the whole of the said sum of 
Rs. 110," 
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I need hardly say that the Courts in England will not interfere with the dis- 
cretion of the taxing master, who is in the same position relative to the Court 
as the taxing officer here is with respect to this Court, unless he has proceeded 
on a wrong principle. It appears to me in this case that the right principle 
has been followed by the taxing officer, and that the only fault he has com- 


mitted ig that he has not throughout been consistent with himself, that is, he > 


has not carried that principle to its fullest extent. The true guide in this 
matter seems to me to be this,—namely, that the claimants in the administra- 
tion proceedings are to be.treated as if they were parties to a suit; and then 
we have the wholesome rule of the Court of Chancery, that a solicitor however 
many parties he represents, can only bring in one bill of costs for taxation 
in the suit, This is a rule with which all practitioners are familiar. The 
Vice-Chancellor in Deere v. Rodtison (1), in reference to an objection made 
ore him to the effect that the taxing master had blended two bills, says, “ Lt 
rinciple that one solicitor is never allowed to bring in more than one 
Unquestionably in that bill he may charge as separate items for all work 
which he does separately for separate parties. But any work which he does 
jointly for several parties together he can only make one charge for. In the pre- 
sent case it is beyond dispute that. the charges are for joint work; they were 
made in respect of the solicitor’s attendance at a taxation of certain accounts 
ina suit. The proceeding called taxation before the taxing officer is an inves- 
tigation of the costs which fall to be taxed under an order of the Court; 
and all the parties interested in the fund out of which the payment of costs 
is to be made have aright to be present. It isan enquiry at which all of 
them may be present if they choose, and if a solicitor appears for any number 
of parties he represents them all at once.” There is no period of the 
enquiry at which he can say he representa one more than another. Indeed, 
if he could im this respect effect a division of himself, it would seem that 
he would be especially bound to represent all but the one whose coats are for 
the moment being taxed. In Stahlschmidt v. Lett (2), V. O. Stuart made some 
important remarks on a like aubject to that which is now before me. There 
the complaint was that the taxing master had refused to allow the costs of one 
of the parties—one particular member of a class—who had appeared at the 
taxation, and sought to have the costs of that attendance. The taxing 
master would not allow this person’s costs, because he thought the class had 
been otherwise sufficiently represented, V. C. Stuart said: ‘The taxing 
master is an officer of the Court, to whom the Court entrusted judicial, or 
‘quasi-judicial, functions, and it was of the greatest importance to the due 
exercise of those functions that the Court should not lightly interfere with the 
discretion of the master. He thought that such a discretion as he had in. this 
case exercised was a most salutary one, and that it would be a grievous 
injustice if the fands of suitors were allowed to be eaten up by the charges 
made by an immense number of parties, not in respect of the determination of 


(1) 7 Hare, 288, (2) 7 Jur. N.S., 1271. 
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1871 any disputed rights, but merely in investigating under the order of the Court 
Hexnierra What had been the expenses already incurred. It appeared in this case that 
per the master had had the question of the attendance of thia defendant before 
Tre him, and had exercised his discretion upon it. It appeared that this defend- 
Lag alee ant had actually attended, for his complaint was that he had not been allowed 
or BENGAL the costs of that attendance out of the fund common to himself and others; 
and even if upon the merits of this application he differed from the view taken 
by the taxing master—which he did not—he should decline to interfere with 
his discretion in the matter. The motion must be refused; the applicant to 
pay the parties served with notice of the motion the sum of £10 between 
them for their costs.” These words are singularly applicable to the facts of 

the present case. 

The point where in my judgment the taxing officer failed to give full effec 
to the principle he adopted, was in the matter of summoning the partios be 
him. He ought not to have issued separate summonses to the different 
who appeared by the same solicitor: he should have included them al 
summons. This, however, is not complained of now. 

I think the objections made must be disallowed. 







Before Mr. Justice E. Jackson and Alr. Justice Mookerjee. 


1871 MAHOMED GAZI CHOWDARY (one or THE Derenvants) v. J. G. LEICESTER 
April 19. AND OTHERS (PLAINTIFFS) AND OTHERS (DRFENDANTS),* 


Bale for Arrears of Government Revenue—Re-purchase by a Co-proprietor— Rights of 
Under-tenants—Act XI of 1859, s. 68. 


Under section 68 of Act XI of 1859, a co-proprietor who purchases an estate at a sale 
for arrears of Government revenue, takes it subject to the incumbrances created by the 
defaulting proprietor. 


Taa facts of this case and the arguments urged are fully noticed in the 
judgments delivered by the Court. 


Baboos Kali Mohan Das and Rasbehari Ghose for the appellant. 


Baboos Annada Prasad Banerjee and Chandra Madhab Ghose for the 
respondents. 


Jackson, J.—The plaintiff in this case sued to recover possession of certain 
talooki rights in certain mauzas in Pergunna Homnabad, which had for- 
merly been in the possession of his vendors, Ashraff and Ikramuddin,. but 
from which they had been dispossessed in consequence of a sale for arrears of 
Government revenue, at which it was alleged that the defendant Mahomed 
Gazi, one of the former co-proprietors of the estate, re-purchased the whole 


* Special Appeals, Nos. 2214 and 2215 of 1870, from the decrees of the Judge of Tippe- 
rah, dated the 27th June 1870, affirming the decrees of the Subordinate Judge of that 
district, dated the 18th November 1869. 
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estate. in bþenami. -It was alleged that, under these circumstances, these taloo- 
ki rights, though they were obtained from one of the co-proprietors, and not 
from the defendant Mahomed Gazi, weré not invalidated by the sale, and that 
the plaintiff was accordingly entitled to recover those rights. 


There was in the first place an allegation on the part of the defendant that 
the purchase, which was in the name of Mr. Delauny, was not made benamt 
for him, and there has been an argument in this Court that the grounds upon 
which both the Courts have come to the conclusion that such purchase had 
been benami, are not sufficient in law. But it is unnecessary to look to these 
grounds, because under section 53, Act XT of 1859, the very fact that Maho- 
med Gazi was formerly a co-proprietor, and had subsequently re-purchased 
this property, is sufficient to bring him within the purview of that law, under 
which it is declared that such purchase is made subject to all the incumbrances 
isting at the time of sale. 


other answer on the part of the defendant was that the vendors of the 
t plaintiff had surrendered their talooki rights by taking an izardari 
lease subsequent to the sale. And another point has been argued before us, 
viz, that under section 58, Act XI of 1859, only the incumbrances of the 
purchasing proprietor are to be respected, and not the incumbrances made by 
the defaulting proprietor. Both the lower Courts have gone into the ques- 
tion on the fact of the izardari lease subsequently taken by the plaintiff's 
vendors, and have come to‘the conclusion that the plaintiffs rights now claimed 
will not be affected by any such lease. Looking to all the facts of the case, it 
is extremely probable, as the lower Court has found,—nay, we may say that it is 
evident, that those subsequent arrangements were entered into, because it was 
supposed that a sale for arrears of revenue had taken place, and that Mr. 
Delauny was the real purchaser at that sale. There seems to be no ground 
whatever for believing that, if the plaintiff's vendors had known that this was 
a benami purchase for one of the defaulting proprietors, they would have 
surrendered their talooki rights for rights of a lower class. It is said that 
the Judge has decided this point, although it was not distinctly urged, the 
allegation of the plaintiff being the denial of the execution of this izardari 
lease, and it was the business of the Judge to have sent down this point as to 
whether the lease had been executed or not, for trial by the lower Court, or 
the Judge should have himself tried the point, and allowed evidence to be 
adduced by the parties. Ifit had been necessary to try that point, the Judge 
would have been bound to fix an issue. But it is clear that the Judge was of 
opinion that, even admitting the izara lease to have been executed, still the 
plaintiff's rights had not been injured thereby; that the talooki lease which 
. existed before the sale still existed after the sale, rae to the circumstances 
under which the sale took place. 


Then we come to the last and final point,—-namely, whether, looking to the 
terms of section 53, Act XI of 1859, this talooki lease, even if it be the 
case that it was a lease granted by some of the defaulting proprietors, can, 
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1871 under those circumstances, stand. The words of section 53 are very distinct: 
Manomrp they do not say that where, of three co-proprietors of an estate, two default, 
Gazi CHOW- ond one pays up his share, that if the non-defaulting proprietor purchases the 


ae estate, he purchases it free from all incumbrances made by the non-defaulting 
” eeii proprietor. On the contrary, the words are very distinct, and lay down that 


any co-proprietor purchasing an estate, re-purchases it subject to all the 
incumbrances, In this case, therefore, the re-purchase by Mahomed Gazi was 
subject to the subordinate talooki rights of Ashraff and Ikramuddin, which 
the present plaintiffs now claim. 

No ground, therefore, in our opinion, has been shown for interfering with 
the decision of the lower Appellate Court, and we dismiss the appeal with 
costa, 







Mooxrases, J.—I am also of the same opinion. The contention raised in 
this Court that the lower Courts were wrong in holding that the appell 
Mahomed Gazi purchased the zemindari benamt, using the name of Del 
becomes immaterial when it is admitted by the appellant that he had pur 
from Mr. Delauny the property afterwards. It is also admitted that Mahoy 
Gazi was one of the proprietors of this zemindari before it was sold for ti, 
rears of Government revenue. The question as to whether the original pur- 
chase of Delauny was benami or not becomes of no importance when it is ‘ 
admitted that, by a purchase from Delauny, the defendant is now the owner of \, 
the entire zemindari, of which he was a co-partner at the time of the revenue | 
sale. Section 53, Act XI of 1859, is strictly and entirely applicable to his case. 
Whether Mahomed Gazi originally purchased in the name of Delauny for 
his own benefit, or whether he (Delauny) purchased for himself, and then sold to 
Mahomed Gazi, the rights of that individual would in either case be the same, 
—namely, that he would by his “purchase acquire the estate subject to all its 
‘“‘incumbrances existing at the time of sale, and not acquire any rights in 
“respect to under-tenants or ryots which were not possessed by the previous 
“proprietor at the time of the sale of the said estate.” This contention, 
therefore, even if correct is wholly unavailing. 

It ig next contended by Baboo Kah Mohan Das that the incumbrance 
in question having been made by a co-sharer of this zemindari, and not 
by his client the appellant, he is not bound to respect the same, but 
can annul it at his pleasure. This argument is, I think, unsound. The 
law distinctly lays’: down that any “recorded or unrecorded proprietor or 
“eo-partner who may purchase the estate of which he is proprietor or 
“eo-partner, or who by re-purchase or otherwise may recover possession 
“of the said estate after it had been sold for arrears under this Act,” 
shall acquire the estate subject to all its incumbrances existing at the 
time of the sale. It does not say, subject only to all incumbrances created or 
imposed by the re-purchasing co-partner, but all incumbrances existing on the 
estate at the time of sale. The rights of purchasers under this section appear 
to me to be very nearly of the game nature as the rights conferred on purchasers 
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at a sale in execution of decrees of Civil Courts. ‘Purchasers at sales held in 1871 
execution of decrees of Civil Courts, as well as purchasers in the position of MandseDp 
Mahomed Gazi, are both bound to respect encumbrances created by the previ- = Jee 
ous owner and existing at the time of the sale. This section appears to me to a6 oe 
have been intended for the security of under-tenants and ryots, &c., in cases "gn, 
where a co-partner purchases the zemindari at the sale, or re-purchases it, or 
otherwise recovers possession of it from another person who purchased it at 
the revenue sale, It is not denied that the plaintiffs had a talooki right in the 
mauza claimed, and as that right existed at the time of the sale, the defendant, 
Mahomed Gazi, is bound by law to respect it. 
It is lastly contended that the plaintiffs had given up their talooki right » 
by accepting an izara lease of the mauza for one year, and that consequent- 
ly they have no right to maintain this action for recovery of the talook. 
e Courts below have, however, found that there is no proof of this sur- 
r, and the lower Appellate Court holds also that, even if it be con- 
that the plaintiffs accepted an izara lease of the mauza, and that that 
acceptance amounts to a relinquishment of their talooki right, still that the 
lease was executed not to the defendant Mahomed Gazi, but to Mr. Delauny, 
who was ab the time believed to be an actual and bond fide purchaser of this 
zemindari. The plaintiffs subsequently found that Mahomed Gazi was the 
real purchaser in the name of Delauny, and, therefore, the plaintiffs have every 
right to sue him, the defendant, for the recovery of their talook. If Delauny 
was the real purchaser, the rights of the plaintiffs to the talook had gone; and 
whether the plaintiffs relinquished or not, Delauny was by law armed with powers 
to set aside and hold at nought the talooki rights of the plaintifs, But Ido 
not think that a surrender of the rights to Delauny, on the belief that he was 
the real purchaser at the revenue sale, can avail the defendant. When the 
defendant re-purchased, he was bound by the ericumbrances which existed at 
the time of the sale. I would also dismiss this appeal with all costs. 






Before Mr. Justice Bayley and Mr. Justice Paul, 


THE QUEEN v. KALI CHARAN MISSER AND oTHERS.* 1871 
: July 11. 
Investigation of Complaint—Theft—Defence—Dismissal. J 

A Magistrate ought to hear evidence in support of a charge before dismissing the com- 
plaint. A bare assertion by an accused, charged with committing theft, of a proprietary 
right in the alleged stolen property, is no reason for a Magistrate to refuse to entertain 
the charge of theft. 


In this case Ranna Singh complained against Kali Charan Misser and others 
that they had plundered his crops. The complainant said- that he was a 


* Reference under Section 484 of the Code of Criminal Procedure, by the Sessions Judge 
of Bhangulpore 
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tenant of one Khoshali Ram; that he had grown the crops on obtaining a 


THE OUEN settlement from the zemindar’s tehaildar ; and that the land was previously held 
Karr Gu aran by Sham Lal, who had relinquished it. Kali Charan, on being examined, said 


MISSER. 


that the land, of which the crops were said to have been carried away, was 
the jaghir of Sham Das Gosain, who had leased it to him, and that he had 
grown the crops. After recording the statement, the Joint Magistrate ordered 
an enquiry by the police on the 4th May 1871. 

The police submitted their report to the effect that the crops belonged to 
the complainant, and that they had not béen grown by Kali Charan. The 
Joint Magistrate, on the 10th May, without hearing any evidence in support of 
the complaint, on reference to the case of The Queen v. Ram Charan Singh (1), 
dismissed the-complaint, saying :— 

“This strongly worded decision takes the case out of Court altogether. 
Where the accused claims to be acting on a right, however ill-founded t 
claim may be, “he does not commit theft by asserting it.” 

The Sessions Judge of Bhaugulpore sent’up the case to the High Ì 
with the following remarks :— 

“Tt appears to me that the order of the Joint Magistrate, passed 
recording the statement of the complainant only, is clearly erroneous. 

“he defendant, by the complainant's account, alleges a right to the crops 
taken by him, and the Joint Magistrate, on the strength of the precedent 
quoted by him, refuses to enquire further into the case. There can be no 
doubt that the meaning of the said precedent has been - misunderstood by 






puaa 


him.” 
Fhe judgment of the Court was delivered by 


Paur, J.— The High Court observe that the view taken by the Judge is-clearly 


- right, and the dismissal of the complaint on the grounds stated by the Joint 


Magistrate must be set aside. The Joint Magistrate must try the case according 
to the allegations of the parties, and form his own opinion on the case, unaided 
by any such local enquiry by a police-officer as he, in one stage of the case, 
directed. The police may make a map of the locality if that should be 


‘deemed necessary., If the Magistrate finds on duly taking and considering 


the evidence to be adduced by the complainant that he has made out his 
statements which go to show that the accused has committed theft, he should 
call upon the accused for his defence. If the accused should prove that the 
allegations of the complainant are not to be relied on, and that the crop was 
his, of conrso he will be entitled to an acquittal. If the accused should fail 
in doing so, but should show that the ownership of the crops is a matter of 
bona fide dispute between himself and the complainant, he will be entitled to 
be released. The parties will then be left to settle their disputes in a civil 
suit, as the nature of the case will be altered from a criminal charge to an 


(1) 7 W. R., Cr. Rul., p. 57. 
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action for damages. A mera plea by the accused that the property, of the 1871 
theft of which he is charged, is his own property, unsupported by proof, or by Tux Quezx 
some circumstances which tend to indicate that there is some truth in the Kaur eae 
statement, is not sufficient to entitle him-to be summarily discharged. Ifthe Musszz. 
accused fails to show that the alleged stolen property ig his, but proves that he 

in good faith, believing the property belonging to the complainant to be his, 

took that property out of the complainnnt’s possession, then in such a case the 

dishonest intention being absent, the person accused will not be guilty of 

theft. See Illustration (p.) in section 378 of the Penal Code; and also Morgan 

and Macpherson’s work, page 339. 







Before Mr. Justice E. Jackson and Mr. Justices Mookerjea. 


THE QUEEN v. HARGABIND PAL." 


re 


Procedure Code (Act VIII of 1869), s 810— Award of Jury—Appoiniment 1871 
j of Jury. July 21, 
trate cannot receive and enforce the award of a jury under section 810 of the 
Procedure Code, delivered long after the day fixed for the purpose, 
appointed under section 810 is not properly constituted when only the foreman 
ted by the Magistrate, and the rest of the members by the parties. 


Ox the 27th February 1871, one Dinanath Chuckerbutty represented to the 
Magistrate that Hargabind Pal had dug a tank and heaped up some earth, 
whereby two roads were obstructed, and requested him to cause the same to be 
opened. On the same day the Magistrate ordered ‘Hargabind to open the 
road or show cause (1). Hargabind appeared and asked for a jury. 

_On the 2nd March the Magistrate appointed a jury (2) consisting of five, each 
party nominating two, and the Magistrate the foreman. The 7th April was fixed 
for the submission of their report, which was on the 6th extended to the 24th 
April. On the 24th, Hargabind intimated to the Magistrate that two of the 
jury were not.working, and expressed his dissatisfaction, upon which a report 
was called for from the jury. 

A‘report, dated 28rd April, was, on the 5th May, submitted to the Magistrate, 
signed by the foreman and two of the jurors named by the complainant. On 
the 19th May the Magistrate ordered the award of the jury to be carried out. 

On the same day that the Alagistrate ordered the award to be carried out 
Hargabind Pal, through his pleader, moved the Sessions Judge of the district, 
desiring him to send up the proceedings of the Magistrate to the High Court 
under section 434, with a view to have the above order quashed for the follow- 

ng reasons :— 


* Reference under section 484 of the Code of Criminal Procedure, by the Sessions Judge 
of Sylhet. 


(1) See sec, 808 of Act VIII of 1869, (2) See sec, 810, Act VILI of 1869, 
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ist.—That two of the jurors not having acted, there was no jury. 
2nd.—That the Magistrate, instead of nominating the foreman and two of the 


jurors, had only nominated a foreman. On this application, the Sessions Judge 


sent up the papers in the case to the High Court. 
The opinion of the Court was expreased by 


Jackson, J.—We think that the Jury was not legally constituted, as the 
Judge has pointed out, and that its award long after expiry of the time fixed 
for giving an award was invalid (1), and that it was subsequently the duty of 
the Magistrate to take up the case himself, enquire into it, and decide it. We 
set aside bis orders upholding the award of the jury. 








Before Mr. Justice Paul, 
RAMCHANDRA BOSE AND OTHERS 1. Q. T. SNEAD AND AN 


Service of Summons on one Partner for Co-partner—Lutchmeput Dogare v. 8. 
Mundle (2) dissented from. 

Tai was a suit for the sum of Rs, 23,217-4-2, due to the plaintit 
defendants, under an agreement under which the plaintiffs had acted as 
to the defendants’ firm, The plaintiffs carried on business in co-par 
as such banians in Calcutta; the defendants were described as carr 
business in co-partnership as merchants in Calontta under the name of}modde s 
Snead and Co. The defendant Snead was, at the time the suit was kKA™ V 
residing in London. Service of summons was effected on the defenday WHO 
by serving the summons on Behrends, but service was not acceptef 7 v 
The defendant Behrends, in his written statement, alleged that he w 
on the business in Calcutta as agent only for the defendant Snead’¥H0 
appeared that he held a power of attorney from the defendant Snead, , 
however, did not authorize him to accept service of summons. When the u 
came on for hearing, the question arose as to whether there had been sufficien, 
rervice of summons on the defendant Snead, and the case of Lutchmeput 
Dogare v. Sibnarain Mundie (2) was referred to. \ 


Mr, Lowe for the plaintiff. 
Mr. Phillips for the defendants. 


Paur, J., after expressing his dissent from the ruling in the case of Lutch- 
meput Dogare v. Sibnarain Mundle (2), and his opinion that the service of 
summons on one partner for his co-partner was a good service, adjourned the 
case to allow of substituted service being made. 


Attorneys for the plaintif: Messrs. Judge and Gangooly. 
Attorneys for the defendants: Messrs. Berners and Co, 
(1) See sec, 810, Act VIII of 1869. ` (2) 1 Hyde, 97, 
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Before Mr. Justice Phear. 
BAMASUNDARI DASI v. RAMNARAYAN MITTER AND OTHERS. 


Order made requiring Security for Costs of Appeal io be deposited under s. B42 of Act VHI 
of 1859—Righi of Reply. 


A rule nisi had been obtained on behalf of the plaintiff in this suit calling 
on two of the defendants, Nistarini Dasi and Sambhu Chandra Dey, who had 
filed an appeal from the decree in the suit, to show cause why they should 
not furnish security for the costs payable to the plaintiff under the said decree, 
and also for the plaintiff’s costa of the appeal, or why in default thereof the 
id appeal should not-be rejected, or the hearing thereof stayed until security 
ven. 


* 









davit of Mr. Hechle, on which the rule was obtained, stated :— 

the decree in the suit, dated 10th July 1871, it was declared that 
the plaintiff was entitled to a certain house and premises, and it was ordered 
that the defendant Nistarini Dasi should deliver up quiet possession of thesaid 
house, and all deeds and documents of title relating thereto, and should pay to 
the plaintiff the costs of suit on scale 2, with interest from the date of taxation to 
date of realization; that on August 2nd, 1871, the said costs were taxed at the 
sum of Rs. 1,480-5; that thé defendants Nistarini Dasi and Sambhu Chandra 
Dey had filed an appeal from the decree in the suit; that on 3rd August, 
Mr. Weskin, the attorney for the said defendants, was served with the copy of 
the allocatur issued by the taxing officer, and that several demands were made 
upon Mr. Weskin as attorney for the said defendants for payment of the 
amount of the allocatur, but he had not paid the same; that on 10th August, 
Mr. Hechle, the attorney for the plaintiff, wrote to Mr. Weakin as follows :— 

“Unless the amount of the plaintiff's allocatur in this suit, viz, Rs. 1,480-5, with 
interest thereon at 6 per cent. from the 2nd August is paid in course of to-morrow, or 
satisfactory security is given for payment pending the appeal, execution will be issued 
against your clients, and an application made to stay the appeal unless payment is made 
or security is given.” 

- To which no reply was received; that on 17th August, Mr. Heohle again 
wrote as follows :— 

‘As your clients have not paid the amount of allocatur for costa as requested in my 
letter to you of 10th instant, I shall apply to the Court for an order to take the appeal 
off the file, unless payment or security is given not only for the costs of the suit below, 
but also of the costs of appeal.” 

T'o which also no reply was received ; and that he was informed and believed 
that neither of the defendants, Nistarini Dasi or Sambhu Chandra Dey, were 
posseased of any land or other immoveable property. 

Mr. Zowe, for the defendants appealing, now showed cause. That the 
defendant has no land or immoveable property is not of itself a reason why 
security should be given. There is no allegation that tho appeal is not 
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perfectly bona fide. Under section 342, the Court has no power to order security 


Baatasunpart to be given for the costa of the original suit, or make that a condition 


precedent to allowing the appeal to proceed. If security is ordered it must 


Ruamranaras be confined to the costa of the appeal. 


Mirrer 


1871 
June 28. 


On Mr. Marindin rising to support the rule, Mr. Lowe ees that there 
was no right of reply, as in showing cause he had put in no affidavit. 
Mr. Marindin submitted that when a rule nisi had been obtained and cause 
had been shown against it, the party obtaining it had a right to be heard in 
reply, even though the side showing cause had made use of no affidavit. 







The Advocate- General, as amicus curie, stated that the practice had been to 
allow a reply in such a case, and that the point had been ruled in his favor by 
Phear, J., on a former occasion, 


Purar, J.—I think there is a right to reply. 


Mr. Marindin in reply—The Court has unlimited discretion 
tion 342 to make the order, ; q IBF, 
Pasar, J.—I think the order must be made absolute. The security, tL 
limited to the costs of the appeal. Amount to be estimated by the taz®q 
officer. s 
The amount was fixed at Rs. 1,200. 


A 


Before Mr. Justica Phear. 
ULLMAN anp oruens v. THE JUSTICES OF THE PEACE FOR CALCUTTA. ] 
Leasehold is Immoveable Property within section 84, Act VIII of 1859. 


Tis was an application in Chambers that the plaintiffs might be ordered to 
give security for the costs of the suit, in accordance with section 34, Act VII 
of 1859, on the ground that they were all out of the jurisdiction of the Court, 
and had no immoveable property within the jurisdiction other than the pro- 
perty in suit. It appeared that the plaintiffs had leasehold property in 
Oalcutta, 


Mr. Adkin, for the defendants, contended that a lease was not such immove- 
able property as was intended by section 34 of Act VIII of 1859. The object 
of the section was that the plaintiffs ought to have within the jurisdiction such 
property as would be available as security for the costs of the suit if the 
plaintiffs were unsuccessful. The leasehold was not property which could 
be attached and sold. 


Mr. Judge for the plaintiffs contra. 5 


PHear, J., was of opinion that the leasehold was “immoveable property 
other than the property in suit” within section 34, and refused to make the 
order for seourity. 


e ' 
i Fd 
i Cai 
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Before Mr. Justice Phear. 
HARONARAYAN v. MANIK SING. 
Proof of a Decree of the Small Cause Court by a Copy of the Record duly certified. 


Tes was a guit on a decree of the Small Cause Court. The question arose 
as to how the record of the proceedings in the Small Cause Court was to be 
proved. 


Mr. Lowe appeared for the plaintiff. 


The suit was undefended. 








An, J.—A copy of the record duly certified by the Clerk of the Court, 
ears from such copy that the original has been duly authenticated by 
6 Judge, would be sufficient in cases of this kind. 


Before Mr. Justics Phear. 
HIRALAL SRAL v. SCHILLER AND OTHERS 


Leave granted to Oficial Assignees under Rule 26 of the Insolvent Court to defend a suit 

without paying Court Fees. ; 

The Official Assignee of the Insolvent Court, having been made a party 
to this suit as assignee of the estates of Aga Mahomed Hossein Sherazi and 
T. S. M. Brewer, insolvents, presented his petition under the 25th rule (1) 
of the Insolvent Court, praying for leave to appear and defend this suit, without 
the payment of fees of office to the officers of the Court, and stating in his peti- 
tion that he had assets in his hands belonging to the estate of T. S. M. Brewer, 
Rs. 40-9-2, and no more, and assets belonging to the estate of Aga Mahomed 
Hossein Sherazi, Rs. 8-4, and no more. 


Pesar, J. (having taken time to consider the application), said that he con- 
sidered the application was within the spirit of the rule, and made the order 
as prayed. The officers’ fees to be a primary charge on, and payable out of, 
the assets recoverable in this suit. 


(1) Rule 25.—The Official Assignee shall 
be at liberty to apply to the Supreme Court, 
or to the Insolvent Court, to permit him to 
procead in equity or at law or in the eocle- 
siastical or admiralty jurisdiction, or to defend 
any suit or action or take or defend any pro- 
ceedings without the payment of any fees of 
office to the officers of the Supreme Court 
or Insolvent Court, in respect of any demand, 


claim, or right against or belonging to any 
insolyent estate wherein no assets have been 
received and wherein there are no assets 
expected or recoverable, except such as shall 
be the subject of suoh suitor action. Pro- 
vided always that such fees shall be a pri- 
mary charge on, and payable out of, the 
assets recovered therein, 
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The order was: “It is ordered that the Official Assignee be at liberty to 


Hirava Sear defend this suit, without the payment of any fees of office to the officers of this 
g bs p, Court, pursuant to the 25th rule of the Court for the Relief of Insolvent Debtors 


1871 


May 8, 


at Calcutta, provided that such fees shall be n primary charge on, and pay- 
able out of, the assets recoverable therein.” 


Attorneys for the Official Assignee : Messrs, Carruthers and Dignam. 


Before Mr. Justice Kemp and Mr. Justice Glover. ` 


THE QUEEN v. GOSHTO LAL DUTT.* 





Confession—-Attestation of the Magistrate—Code of Criminal Procedure (Act XXY o 
1861), s. 205. 


Under section 205 of the Code of Criminal Proceduro, it is not necessary for tl 
trate to state in the body of the examination that the statement comprised evide up l 
tion put to the accused, and every answer given by him, and that he had had lig 
add to or explain his answers. Attestation at the foot of the examination is sufficient 
in case of doubt oral evidence should be admitted to prove the regularity of the procesding: 


Tas (Offg.) Magistrate of Hooghly stated this case, which he referred to 
the High Court under section 404, Criminal Procedure Code, as follows :—~ 

“ The defendant Goshto Lal Dutt was, on the 28th day of February 1871, 
committed for trial before the Sessions Judge of Hooghly, by the Joint Magis- 
trate of Hooghly, on charges of forgery, &c. ~ 

“ The evidence against the accused consisted of a full confession, recorded 
in open Court by the mohurir of the Court in the presence and hearing of the 
Joint Magistrate, and other corroborative evidence. 

“ The confession in question is written in form No. 3, Criminal, published by 
the High Court, The blanks in the printed form are duly filled in. The 
confession commences with a warning to the defendant that all which he may 
say will be liable to be used as evidence against him; it continues in the form 
of question and answer; at the foot of each page, as well as at the termination 
of the confession, the printed certificate required by section 205 is filled in and 
legibly signed and dated. The evidence of the recording mohurir was at 
hand, in case the Sessions Jadge should entertain any doubts in regard to the 
points of procedure which, though enjoined in section 205, are not required to 
be mentioned in the certificate. The examination was attested in the manner 
that the law directs, viz., by the signature of the Magistrate. . 

“ The Sessions Court, however, refused to receive this confession in evidence, 
on the ground that the signature of the Magistrate, as enjoined in section 205, 


* Reference to the High Court, under section 404 of the Code of Criminal Procedure, by 
the Officiating Magistrate of Hooghly. ` 
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is not a sufficient attestation, and that a categorical statement to the effect 
that all the requirements of the law have been complied with is proper. 
Moreover, the Sessions Court held that, not only is such a statement proper, 
but that its absence destroys the confession, and renders it void, and not such 
an examination as is contemplated in section 366. 

“The Sessions Court cites, in justification of this ruling, a decision of the 
High Court in the case of The Queen v. Mussamat Niruni (1). 

“Tn consequence of the rejection of the examination, the accused person 
was acquitted by a majority of five out of a jury of seven; the minority being 
satisfied of the guilt of the accused on the other evidence brought forward. 

“On the Sessions Court refusing to accept the examination as, evidence, the 
_ vakeel for the prosecution was instructed to apply to the Sessions Court to 
take oral evidence to show that the formalities of the law had been complied 

‘th, but the Sessions Court rejected this application algo.” 

er. these circumstances the Magistrate of Hooghly referred, for the 

= the High Court, the following questions :~— First, was the Judge 

right in not accepting the confession as it stood, on the ground that the attesta- 

tion was irregular; second, was the Judge right in refusing to allow oral 
evidence to be put in to show that the proceedings had been regular. 

The Magistrate.referred to the following cases ;—Reg. v. Timmi (2), Reg. 
v. Kaila Lakhmayi (8), The Queen v, Jaja Poly (4). 


GLovag, J.—This case was sent for by the Court, on a reference made by 
the Officiating Magistrate of Hooghly. 

I may premise that, in accordance with at least three rulings of this Court 
(The Queen v. Chandrakant Chuckerbutty (5), The Queen v. Gora Chand 
Gopee (6), and The Queen v. Gora Chand Ghose (7), the last being a Full Bench 
case), a verdict of acquittal by’a jury, although given in consequence of a 
misdirection on the part of the Sessions Judge, cannot be interfered with under 
section 404, Oode of Criminal Procedure. 

I think it right, however, to express my opinion that the Judge did mis- 
direct the jury in this case. He told them to “exclude from their minds any- 
“thing they had heard relating to a confession or statement made before the 
“ Magistrate, because the statement, not being admissible in evidence, had not 
“been placed before them.” Now section 205 of the Code of Criminal Proce- 
dure describes how the examination of an accused person is to be taken, and 
how, after being taken, it is to be attested by the signature of the Magistrate, 


who is to certify under his own hand that it was taken “ in his presence and 


“in his hearing, and contains accurately the whole of the statement made by 
“ the accused person.” There is nothing in the section that makes it necessary 


(1) 7 W. Rẹ, Cr., 49. (6) 1 B. L. R, A Cr, 8. 
(2) 2 Bom. H. ©. Rep., 181. (8) 6 W. R, Cr., 45. 
(8) Id., 419. (7) 8 B, L. R., F. B., 1, 


(4) 11 W. R. Cr., 89. 
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` to state, in the body of the examination (as supposed by the Sessions Judge), 


that the statement comprised every question put to the accused, and every 
answer given by him, that they were recorded in fall, and read to him, and that 
he had had liberty to add to or explain his answers, &c., &c. The attestation 
at the foot of the examination, when duly recorded in the terms of the section, 
is sufficient proof that the accused had the proper opportunities given to him 
of testing whether what was recorded had been made conformable to what he 
declared to be the truth; and as in this case, the Magistrate's attestation is in 
the exact words of the law, nothing else was, as it seems to me, required. 
The statement of the accused, as it stood on the record, was perfectly legal 
evidence, and ought to have been laid before the jury. 

Theruling in The Queen v, Mussamui Niruni (1), quoted by the Sessions Judge 
in support of his opinion, does not, I think, apply to this case at all. There 
the statement of the accused was not attested by the Magistrate's signa 
and there was consequently no guarantee that the provisions of secti 
Code of Criminal Procedure, had been in any way complied with, Th 
in that case said :—“ We dou not think it proper to admit as evidence aga. 
“accused an examination which appears to have been recorded with such u. Saab 
tt disregard of the forms preacribed by law as that of Maniraddin in the present 
“case.” I was one of the Judges in question, and retain the opinion then 2 
expressed. A strict observance of the law, in all matters relating to confes- 
sions, is in the highest degree necessary ; but in the present case all the provi- X 
sions of section 205 have been fully complied with. 

With reference to the second point referred by the Officiating Magistrate, 
it seems to me that the Magistrate’s attestation at the foot of the examination 
was sufficient primd facie evidence that every thing had been legally and 
properly done, and that neither threata nor promises had been used. If, 
however, the Sessions Judge had doubts on this point, he should have cleared 
them up by taking evidence as to the manner in which the accused’s statement 
was recorded. 









Keur, J.—I entirely concur. There has, in my opinion, been a clear 
failure of justice in this case, owing to the Judge's misdirection to the jury. 
The provisions of section 205 have been strictly complied with in this case, 
ond the examination of the accused ought to have been admitted in evidence 
at the trial under section 366. The attestation of the Magistrate, which is ’ 
the proper form, was sufficient prima facie evidence of such examination, aud 
the Judge, if he doubted the genuineness of the Magistrate's signature, was 
bound to take evidence on that point. I think the Judge is wrong, and the 
Officiating Magistrate is perfeotly right in his view of the law. 


(1) 7 W. R., Cru 49, 
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‘Before Mr. Justice Phear, 
THE DELHI AND LONDON BANK v. MILLER. 
Plaint, Amendment of, by Substitution of Parties, 

Te was an application to amend a plaint, by substituting the names of 
Messrs. Latournoux Labadie for the Official Assignee, as defendants. Messrs. 
Latournoux Labadie had been adjudicated insolvents, and oné of them, 
Eugene Labadie, had obtained his personal discharge. As to this there was a 
mis-stutement in the plaint, to amend which was also osked in the present 
application. No written statements had been filed by either party to the suit. 


Mr. Marindin, in support of the application, referred to Gabind Chandra 
. Ganga Dhye (1). 





Mr. Woodroffe contra.—Parties cannot be added except under section 73 of 
Act VIL of 1859. No notice was given of this application. [PHsan, J.— 
Is notice necessary P] There has been considerable delay in the application ; 
the plaint was filed in June. The amendment asked for would alter the 
character of the suit; it would change the liability from a general to a joint 
liability. The Court has no materials before it to give any information why 
the plaint was not brought in the form now required at first. In the case of 
Gabind Chandra Dutt v. Ganga Dhye (1), there was a petition. [Puzar, J.— 
If the plaintiff wishes to put his cause of action into a more correct form, I 
think the Court ought to allow him to do it. But if he wants to add parties, 
I think he ought to afford the Court materials for judging how a mistake was 
made in the first place in the plaint]. 


Mr. Marindin asked, if necessary, to be allowed to put in an affidavit. 


The Court took time to consider its decision, and, on a subsequent day, in 
answer to a question by the Court, Mr. Marindin stated that the cause of 
action had arisen prior to the insolveucy of the defendants whose names it 
was wished to insert. 


Puraz, J.—I think the amendment should be allowed, as it does not appear 
that any prejudice will be done to the defendants by allowing it. In Gabind 
Chandra Dutt vw. Ganga Dhye (1), there had been an adjudication of insol- 
vency but no hearing. Here there has been a hearing, and one of the defend- 
ants has obtained his personal discharge. The costs of the amendment and 
all thereby incurred must be paid by the plaintiff. 

In answer to a question by Mr. Woodroffe, the Court said that an affidavit 
ought to be put in for the information of the Court. 


(1) 7 B. L. R., 888. 
10—A.. 
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Before Afr. Justice Macpherson and Mr. Justice Glover. 
THE QUEEN v. MAHARAJ MISSER AND OTHERS (APPELLANTS).* 


Penal Code (Act XLV of 1880), s. 198—Charge under . 198 of ths Penal Code-—~Charge 
Jor giving False Evidence, Form qf. 


Six persons were charged in the same charge as follows :—" That you, on or about the 
day of June , at Tajpur, committed the offence of voluntarily giving fals o 
evidence in the stage of a judicial proceeding, and that you have thereby committed an 
offence under section 198 of the Penal Code.” 

Meld, the charge was bad and defective: jirst, as it charged a number of porsons 
jointly with giving false evidence; second, as it did not show what statement the 
accused persons made ; third, as it did not mention the day and year when the offen 
was committed; fourth, as it did not indicate the Court or officer before whom th 
evidence was given. 4 

To support a charge of giving false evidence under section 198, it must be show 
the accused intentionally made a particular statement false to his own knowledge. 













ng 
Mr. R. E. Twidale and Baboo Chandra Madhab Ghose- for the appellants. 


Te facts are sufficiently stated in the judgment of the Court, which w 
delivered by 


Maocrusnson, J.—It is impossible that any of these convictions should be 
upheld. The ten appellants were all tried together charged with giving 
false evidence under section 193 of the Penal Code. Six of them,—v7z., Baij-{ 
nath Misser, Imrath Misser, Kari Misser, Sarban Chowdhry, Brij Behari, and | 
Lulla Dhanuk,— were included in one charge: the remaining four were the 
subjects of the other. 

The charge against the six is 

“That you on or about the day of June Bt 
“ Tajpur, committed the offence of voluntarily giving false evidence in a stage 
“ of a judicial proceeding; and that you have thereby committed an offence 
“ under section 193 of the Penal Code, &c.” 

Now this charge is bad and defective in a variety of most substantial 
respects : l 

Firstly.—It is wholly incorrect to charge a number of persons jointly with 
giving false evidence. It may be that the statements which are said to be false 
were all made in the course of one particular trial, and that they were all made 
in order to attain one particular end. Still each statement is made by one man 
only, however many statements to the like effect may be made by others ; every 
man’s statement is his own, and upon it, and upon it alone, must any charge against 
him stand or fall. The lie, if it be a lie told by a witness, is none the leas his 


* Criminal Appeal, No. 569 of 1871. l 
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own particular lie, because other witnesses have about the same time told similar _ 


lies; and it is each man’s own lie, and not his neighbours, that can alone be 
used against him, or be the subject of a prosecution under section 193. I do 
not mean to say that if the accused persons were properly charged, each in 
respect of his own particular false statement, the Sessions Court might not be 
justified in putting them up and trying them together. It may occasionally 
be convenient and proper that they should be so tried; but then the Court 
requires to be most careful in keeping the case of each prisoner distinct from 
that of the others, and in seeing that the case against each is complete in itself 
‘in all its details, 

Secondly.—The charge does not show what the statement is which the 
accused persons, or any of them, are alleged to have made, and which is relied 
on as being false; it does not set out distinctly the particular statement on 
ich the prosecution is based. It has been decided over and over again 
Court, that the charge under section 193 must show on the face of it 
tement which is alleged to be false; and it is manifestly unfair to the 
ed when this rule is not attended to. 
rdly.—The charge does not disclose either the day of the month, or the 








year, on or in which the offence charged was committed. Itwas ‘on or about” 


some day in some month of June, but there is nothing to indicate what June 
nor what day in what June. ) 

Fourthly.—The charge does not indicate the Court or the officer before 
whom the false evidence was given. The only information given is contained 
in the words “in a stage of a judicial proceeding” and at “Tajpur”; but 
what stage of what judicial proceeding does not appear. In the case of 
The Queen v. Fatih Biswas (1), where the charge was far fuller and better 
than in the present instance, the Court said: “ We think it right to remark 
“here that, in our opinion, both the charges made against the prisoner are 
“ seriously defective, in not specifying the judicial proceeding in a stage of 
“which the prisoner is accused of having made the false statement. We even 
“ think that the particular stage of the proceeding ought to have been men- 
“fioned. It is only fair to the prisoner that the charge which is to stand 
“for ever on record against him should be made as definite and specific as it 
“‘ reasonably can be.” i 

The six prisoners being arraigned upon this remarkably loose and general 
charge, pleaded not guilty. At the trial their depositions taken by Mr. Forbes, 
the Assistant Magistrate of Tajpur, on the 17th of June 1871, in a stage of a 
criminal case which he was trying, were putin and proved. Evidence was 
given for the prosecution that the statements made by the prisoners were false, 
and that the case which they attempted to support was false. But the whole 
evidence is of a general nature; and it was in fact deemed enough to prove 
that the case tried by the Assistant Magistrate was wholly false, without enter- 


(1) 1B. L R, A. Cr, 18. 
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ing into details as to the statements made by the present appellants respect- 
ively. 

The commission of the offence of giving false evidence under section 198 is 
not proved, unless it is proved that the accused has intentionally made a parti- 
cular statement which is shown to have been false to his knowledge. In the 
six depositions which have been put in, and which were treated as showing 
the false evidence with the giving of which the prisoners are charged, there 
ave many statements which are probably true enough, and as to which there is 
certainly no evidence that they are false. The specific portions of these depo- 
sitions which were relied on by the prosecution, ought to have been picked out 
and proved expressly in detail to have been false: and the general evidence 
which has been given is insufficient. 

On the whole, it appears to me that there are errors and defects both in the 
charge and in the proceedings on the trial which have prejudiced the prison 
and ĮI think that the convictions, and the sentences passed on them, sho 
set aside, and that they should be discharged. 

The position of the other four appellants, Maharaj, Kali, Dariaow, 
Umah Misser, is similar in all respects,—-except that the Assistant Magist 
has not attached to their depositions the memo. required by section 199 of 
Criminal Procedare Code,‘and there is nothing to show that they ever pie 008 
ledged their evidence to have been correctly taken down,—except also 9 0 
the charge against them states the day of the month (but not the year), t. ag $9 
correctly speaks of the offence as being that of “intentionally” giving false --~» 
evidence, instead of using the word “voluntarily” as in the other charge. 

The remarks I have made as regards the six prisoners apply almost equally 
to the other four; and I think that as to these latter also the convictions and 
sentences should be set aside, and that they should be discharged. 
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In reference to Circular Order, No. 11, dated 14th May 1870, 
the Judge of the 24~Pergunnahs addressed the following letter 
to the Court :— . 


1. A person desires to institute a suit for the purpose of 
establishing his proprietary, right in some 2,300 beegahs occupied 
ield by another. His object is not to dispossess, but to obtain 
ratory order that he is entitled to recover rent for the 
and. He values the suit at Rs. 4,600, but he endorses the 
plaint on a stamp of Rs. 10, under the third Clause of Article 
17, Schedule 2 of the Court Fees Act. 

2. The Subordinate Judge declines to receive the plaint, 
ruling that the suit must be instituted in the Court of the 
-Moonsiff, and quoting as his authority the Circular Order 
No. 11 of the 14th May 1870. ` 

It appears to me that the order in question was not intended 
to have the effect ascribed to-it. The fixed fee is established 
for suits of a particular class, because it is difficult in some cases 
to ascertain the value of the subject-matter; but where the suit 
is for land or other property, or for specific rights in such pro- 
‘perty, which oan be valued, it seems to me that the valuation of 
the suit should depend on the valuation of the property, whether 
the plaint can be laid on the fixed fee or not. The jurisdiction 
depends on the value of the suit, not on the fee paid. 

` It appears to me that the plaint in question ought not to be 
admitted on a fixed fee, because it involves in effect a conse- 
quential relief, although the suitor does not pray for the recovery 
of rent. But there are many suits covered by Article 17, the 
subject-matter of which can be easily valued, and which I think 
ought to ‘be valued for the purpose of calculating the costs, as, 
e. g., & suit to set aside an award or an adoption. I have the 
honor to submit that it is expedient to explain more fully the 


intention of the Court in the Circular Order quoted. 
at a 
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In reply the Registrar wrote as follows :— 


From the Registrar of the High Court, Appellate Side, to the 
Judge of the 24-Pergunnahs, dated Calcutta, the lst June 1871. 


# # a * # s * * 


2. I am to observe, in reply, that you are right in supposing 
that a Moonsiff has not jurisdiction 


HIGH COURT, éo., in & suit, the subject-matter of 
ae which is the right to receive the 
The Hon. J.P. ie orman rents of 2,300 beegahs of land, 


Ji . 
The Hon. G. Loch, Chief Justice. valued at Rs. 4,600 (see Section 20, 








„w H.V. Ba n Act VI of 1871). Anda decz 
i L, S. Jac aos 
ie Aacphereoi, establishing the own 
Be os right to the present 
) property as against a] 
ously in possession, cannot be treated as a mey ratory 
decree ; nor can the prayer of the plaint, for suc}  aecree, be 


treated as a prayer which asks no relief. Th urt has no 
doubt that the full amount of stamp duty on the duation of the 
property is demandable. 

3. The plaint ought accordingly to have H sen received by 
the Subordinate Judge, who ought to have required the plaintiff 
to put in the additional fee. 

4, The Court is not of opinion that the misconception, arising 


in the mind of a particular Judge, makes it necessary to explain 
the Circular Order. 


€ 


a, 
The Hon. L 8, 


VOL. VILJ] 


To 
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CIRCULAR No. 6. 


ALL ČRIMINAL Courts, 


Dated Calcutta, the 17th July 1871. 


In accordance with the wishes of His Excellency the Go- 


px 


Present: 
Z qi J. P. Norman, 


bti 
n 


HIGH COURT, &o., 
QRIMINAL SIDR, 


Y. Chief Justios, 
ackson, 


A. Q. Macpherson, 
E. Jackson, 


Judges. 


vernor General of India in Council, 
the High Court directs that Judicial 
Commissioners, District Judges and 
Magistrates will forward, to the Mili- 
tary Department of the Government 
of India, a copy of the conviction 


and sentence in all cases in which persons serving under the 
Government of India in that Department are convicted in a 
Criminal Conrt. 


To 


By order of the High Court, 


(Signed) W. M. SOUTTAR, 
Officiating Registrar. 


CIRCULAR No. 16. 


ALL JUDGES, SUBORDINATE JUDGES, AND Moonsirrs 
IN THE REGULATION PROVINCES, AND JUDICIAL 
COMMISSIONERS AND DEPUTY COMMISSIONERS IN THE 
NON-REGULATION PROVINCES, EXERCISING ANY OF 
THE POWERS OF JUDGES OF CIVIL COURTS. 


Dated Calcutta, the 19th May 1871. 


Tue High Court has resolved to appoint you to be Commis- 


HIGH COURT, &eo., 
Cryin SIDE. 


Present : 
` The Hon, J. P. Norm 


sioners for verifying petitions and 
swearing or affirming affidavits pre- 
sented to you to be used in the High 
Court, 

A commission for that purpose will 
accordingly be forwarded with this 
Circular for each of- the Officers 
addressed, 

In addition to the annexed General 
Rules for the guidance of all Com- 


missioners appointed by this Court to 
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verify petitions or to swear-or affirm affidavits intended for its 
use, the following Special Rules, are prescribed for your 
guidance, viz. :— 

Applications by parties to a suit may be verified in the man- 
ner prescribed for plaints. 

Affidavits by persons not parties to a suit when the deponent is 
a Hindu or Mahomedan, shall (and in all other cases may) be 
affirmed in the following form :— 

“I solemnly declare in the presence of Almighty God that — 
the signature to this paper is in my name and handwriting, and 
that what I have therein stated is true.” 7 

If the deponent is unable to write, he must say, “I have 
affixed my mark by way of signature to this paper.” 


By order of the High Court, 


W. M SOUTTAR, 
Officiating Registrar. 


RULES FOR THE ADMISSION OF APPLICATIONS MADE TO 
THE HIGH COURT ON ITS APPELLATE SIDE. 


I. No application made to the High Court founded on any 
statement of fact shall be made otherwise than by a petition in 
writing, setting out the material facts, matters, and circum- 
stances on which the applicant relies. 

II. The facts stated in such petition shall be verified by the 
solemn affirmation of the petitioner, or by an affidavit to be 
annexed to the petition. 

Nore.—The affidavit may be by any person having cognizance of the facta stated. 


Several persons may join in an affidavit, each deposing separately to those facts which 
are within his own knowledge. 


III. Any party opposing the grant of an application, or 
showing cause against a rule, who may desire to bring before 
the Court any facts not contained in or admitted by the petition 
or affidavit of the opposite party, must do so ‘by an affidavit 
‘ containing, in the form of a narrative, the material facta on 
which he relies. 


Xe 
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IV. Every affidavit to be used in the High Court shall be 
entitled “In the High Court of Judicature at Fort William in 
Bengal.” 

If there be a cause in Court, the affidavit in support of, or m 
opposition to, an -application respecting it, or made in it, must 
also be entitled in the cause. 

If there be no cause in Court, the affidavit shall be entitled 
“In the matter of the petition of ci 

V. Every such petition or affidavit as aforesaid containing 
any statement of facts, shall be divided into paragraphs, and 
every paragraph shall be numbered consecutively, and, as 
ly as may be, shall be confined to a distinct portion of the 
rj ot. 

VI. Every person, other than a plaintiff or defendant in a 
suit in which the application is made, presenting any petition 
or making any affidavit, shall be described in such a manner as 
will serve to identify him clearly, that is to say, by the state- 
ment of his full name, the name of his father, his caste, or reli- 
gious persuasion (if he be nota Hindu), his rank or degree in 
life, his profession or trade, and the true place of his residence. 

VII. When the petitioner in any such petition, or the de- 
ponent in any affidavit, speaks to any fact within his own know- 
ledge, he must do so directly and positively, using the words 
“ I affirm” (or “ make oath”) “ and say.” 

VILI. Where the particular fact is not within the deponent’s 
own knowledge, but is stated from information obtained from 
others, the petitioner or deponent must use the expreasion—* I 
am informed,” and, if such be the case, he should add, “and 
verily believe it to be true,” or he may state the source from 
which he received such information. When the application rests 
on facts disclosed in documents or copies of documents procured 
from any Court of Justice or other source, the deponent shall 
state what is the source from which they were procured, and his 
information or belief as to the truth of the facts disclosed in 
such documents. 

IX. Every person presenting a petition or making an affida- 
vit, shall, if not personally known to the person before whom 













the petition is to be verified or the affidavit is to be made, be 


of 
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identified to that person by some one known to him; and the 
person before whom the petition is verified or the affidavit is 
made, shall specify at the foot of the petition or of the affidavit 
(as the case may be), the name and description of him by whom 
the identification is made, as well as the time and place of the 
identification, and of the verification of the petition or making 
of the affidavit. 

X. If any person presenting a petition or making an affida- 
vit, shall appear to the person before whom the petition is to be 
verified or the affidavit made, to be illiterate, or not fully to un- 
derstand the contents of the petition or affidavit, the said person 
before whom the petition is to be verified or the affidavit m 
shall cause the petition or affidavit (as the case may be) N 
read and explained either by himself, or in his presence by 4 - 
proper officer of the Court, to the person by whom it is to be 
verified or made. When any petition or affidavit is read and 
explained as herein provided, the person before whom the peti- #8 
tion is verified or affidavit is made, shall certify in writing, at |. 
the foot of such petition or affidavit, that it has been so read or 
explained, and that the person verifying the petition or making 
the affidavit seemed perfectly to understand the same at the 
time of his verifying it or making it. ` 







J. P. NORMAN. 

G. LOCH. ` 

H. V. BAYLEY. 

F. B. KEMP. 

L. 8. JACKSON. 

J. B. PHEAR. 

A. G. MAOPHERSON. 
E. JACKSON. 

F. A. GLOVER. 

D. N. MITTER. 

W. AINSLIE. 

G. 0. PAUL. 

O. 0. MOOKERJEE. 


Dated the 15th May 1871. 


Ne 
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IN THE HIGH COURT OF JUDICATURE AT FORT WILLIAM IN 


Fort IAMA 
in Hengal. 





Ti 


" 


BENGAL, 
CIVIL JURISDICTION. 


Pictoria by the Grace of God of the United 
Kingdom of Great Britain and Ireland, QUEEN, 
Defender of the Faith, and so forth. 


To 
GREETING, 


We, confiding in the care, fidelity and cir- 
cumspection of you the said 
do by these presents give and grant unto you 
fall power and authority to swear or solemnly 
affirm, as the case may be, all and every person 
or persons who shall come before you im your 
Court, to all and every affidavit or affidavits 
relating to all and every application or applica- 
tions for use in our High Court of Judicature 


at Fort William in Bengal which may be pre- ' 


sented in your Court pursuant to Circular Order 


No. 15 of the 19th May 1871. 


Witness 
, Chief Justice 
at Fort William aforesaid. 


Given under the seal of our said High Court, 
this day of 
in the year of Our Lord one thousand 
eight hundred and seventy. 


Registrar. 
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CIRCULAR No. 16. - 


ALL CIVIL AND SESSIONS JUDGES 
AND Disrriot MAGISTRATES. 
Dated Caleutta, the 22nd May 1871. 
THE Court having been informed by the Officiating Post 


HIGH COURT, &o,, Master General of Bengal that he 
an eh vga am has, by a Circular No. 3, dated 24th 
The Hon. J. P. Norman, y 


y, Chief’ Justice. April 1871, cancelled as erroneous 


The Hon. z Bayley, his former Circular No. 95, dated 
" mat aia 30th December 1870, of which a 






Judges: copy was circulated by the Co 
with its Circular Order No. 7, dated 22nd March 1871, m 
supersession of its former instructions (Circular Order No, 1, 
dated 4th January last); and as it now appears that those in- 
structions were correct, the Circular Order of the 22nd March 
1871, No. 7, is hereby withdrawn, and the Court directs that the 
instructions conveyed in its Circular Order of the 4th January 
1871, No. 1, be observed as if they had never been superseded. 


By order of the High Court, 
(Signed) W. M. SOUTTAR, 
Officiating Registrar. 


CIRCULAR No, 19. 
To 
ALL CIVIL JUDGES, LOWER AND EXTRA 


REGULATION PROVINOES. - 

Dated Calcutta, the 11th July 1871. 

THE High Court, having recently had under consideration a 
HIGH OOURT, &c,, number of cases in which it plainly © 
Sag appeared that the provisions of Sec- 

Tho Hon, J. Eso Chit Justice, tion 243 of the Code of Civil Proce- 


eee See aan dure had been abused, thinks it pro- 
oe per to call the attention of the Civil 
1 ’ 


Judges. Courts generally to the purpose for | 


LY) 


ae 


3 


/ 


ees 
ate 


$ 
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, Which that Section was intended, and to prescribe certain rules 


for the better carrying out of that purpose. 

2. By Section 243, Act VIII of 1859, it is enacted that 
e when the property attached shall consist of debts due . 

f . or of lands, houses, or other immoveable 
ony: it shall be competent to the Court to appoint a 
Manager of the said property,” &c., &o. 

3. The power to appoint a Manager is consequently given to 
the Courts in respect of property belonging to the party liable 
under the decree, which the execution-creditor may have attach- 
ed with a view to sale: and Section 243 has no application 
whatever, except to property which is actually under attachment. 

4, It is plain that what the Legislature intended, by this and 
some analogous provisions of the Code, was to prevent needless 
sacrifice of the judgment-debtor’s property by a forced sale, and 
at the same time to provide for the satisfaction, within a reason- 
able time, of the creditor’s claims. 

5. The late Sudder Court, in paragraph 64 of their Circular 
Order, dated 29th July 1859, directed that care should be taken 
not to exercise the power given by Sections 243 and 244, “ go as 
to inflict an injury on the decree-holder.” 

6. While, therefore, a judicious use of the power conferred 
by the Section may be extremely beneficial to the judgment- 
debtor, without unduly postponing the creditor’s remedies, an 
order placing’ property under management, which does not 
provide for a timely liquidation of the debt, is an unjustifiable 
wrong upon the creditor and benefits no one except the Manager, 

7. ‘An essential element in such arrangements, .moreover, is 
the economical administration of the property. 

8. The appointment of a Manager who is too highly paid in 
proportion to the value of the property, or who is wanting in the 
proper qualifications, withdraws an undue amount of the assets 
from the purpose for which they were attached, or endangers the 
full realization of those assets. i 

9. Tt is further to be borne in mind that an order made under 
Section 243 concerns only the particular attaching creditor or 
creditors who may have been before the Court at the time when 


. the order was made, and will not affect the rights of other ore- 


è 
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1871  ditors to attach the same property. Should a second attaching 

~ Crmovnan | creditor apply for an order for sale, the existence of an order 
appointing a Manager seems to afford no valid reason for refus- 
ing the application. Indeed, it may well be that an arrangement, 
which was right and reasonable in view of the liabilities of the - 
judgment-debtor which were before the Court when the order 
appointing a Manager was made, would be unreasonable with . 
reference to the rights of other creditors seeking to enforce 
demands under decrees against the same debtor, whose remedies _ 
might be indefinitely postponed, while the first attaching creditor ( 
might be getting payment in such a manner as to suit his own” 
convenience and the interest of the debtor. ie 

10. The following rules are to be observed henceforward in 
all cases where it is proposed to place under management the 
immoveable property of judgment-debtors, which is already 
under attachment :— 

I. The judgment-debtor is to be strictly examined, touching 
the profits and out-goings such as Government revenue, putni 
rent, or the like, the cost of management and the existing condi- 
tion of the property. 

II. The execution-creditor or his pleader is to be asked 
by: the Court whether he consents or objects to the arrangement 
proposed; and such consent or objection, with the grounds (if- 
any) of objection, is to be recorded. 

ILI. If the creditor object, and the objection be over-ruled, 
the Court is to record, in the handwriting of the J udge, an 
order setting forth its reasons for placing the property under 
management, the amount of the debt, the profits or income of the 
property, and the periód within which, by estimate, the debt will 
be liquidated. Such period, in ordinary cases, ought not to 
exceed two or three years. When the order is made by consent, 
it will only be necessary to record the last-mentioned parti- 
culars. l 

IV. The Court should then proceed to appoint a Manager 
with such establishment (if any) as may be necessary, with such 
remuneration as it may think proper. The expenses of manage- 
ment, however, should not, except under very special circum- 
stances, exceed 10 per cent. of the gross collections or profits; . 


te 
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and security should be required not less in amount than half the 1871 
yearly collections. Onn 

V. Notice of the intention to appoint a Manager should be 
given at the Court-house and on the property, at least 15 days 

~ ` beforehand, and candidates for the office should be invited. 
« VI. No person should be appointed Manager (unless with - 

`- thé approval of the District Judge) who cannot read the lan- 
guage in which the accounts of the property are kept, and the 
ryote engagements are written, or who cannot give the security 
required by the Court. 

VII. Whenever property is placed under management, or a 

nager is appointed, if the Court making the appointment be 
“not the District Court, the order and the appointment should 
be reported to the Judge of the District Court, who, if he dis- 
.approve thereof, may signify such disapproval to the Court 
making such order or appointment; and if such Court shall not 
satisfy the District Judge thereupon, the Judge should report 
the matter for the information of the High Court. 

VII. Whenever application is made by subsequent or other 
judgment-creditors for the attachment and sale of property 
already under management, the Court should call upon the 
jadgment-debtor to show cause why such property should not be 
sold, and to give notice of such application to all previous 
attaching creditors; and unless it can be shown that, regard 
being had to all execution claims upon the property, or’ against 
the jadgment-debtor, the management can still be properly con- 
tinued, such property ought then to be brought to sale,—the 
earliest attaching creditor being of course entitled to the benefit 
of Section 270. 

IX. Any execution-creditor who has attached the property 
under management may at any time apply tó the Court to put 
an end to the management, and such application should be duly 
considered. 


By order of the High Court, 


(Signed) W. M. SOUTTAR, 
Officiating Registrar, 
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CIRCULAR No. 20. 
. l To S 
ALL DISTRIOT JUDGES AND 
JUDICIAL COMMISSIONERS. 


Dated Calcutta, the 13th July 1871, 


At the instance of His Excellency the Governor Gener 
HIGH COURT, 4c, . Council, the High Court-requests® 
. eee District Judges and Judicial Con, 
uaa ” One Char Justis, missioners’to submit to this Office, i 
a A Be Takin, l the form appended hereto, returns ¢ 
: | E jeckee om duty levied on Probates and Lettei. 
mi of Administration granted undj:. 
Part XXXI of Act X of 1865, and Certificates issued un 
Act XXVII of 1860. 
2, Thestatistical information required for‘these returns shoulé 
be preserved, in registers opened for that purpose, from the 1s! 
July 1871, and the first return should embrace the six month: 
ending with December of the current year. Subsequent return: 
should be annual. 







‘By order of the High Court, 
(Signed) W. M. SOU'TTAR, 
Officiating Registrar 
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Probates and Letters of Administration and Certificates issued in the J 


DECLARED VALUE OF 
ASSETS oF ESTATE. 
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1871 CIRCULAR No. 21. 
CIROULAR To i 
ORDERS: ALL CIVIL AND CRIMINAL COURTS. 


Dated Calcutta, the 17th July 1871. 
In continuation of Circular Order No. 16, dated the 22nd 


HIGH COURT, &o., May last, and in explanation of Cir- 
Pree ras cular ‘Order No. 1, dated the 4th 


ene: 
The Hon. J. 1 Olp. Chi of Justi January 1871, the Court hereby 


ANS on J oi notifies that the intention of the. 
E a e Government of India (as since* more 
Judges. fully expressed) in deciding that the 

Postal charge for transmitting Judicial records shall be bo 
by the State, is that the charge for sending records undef mec- 
tion 343, Act VIII of 1859, which it has been the practice in 
some places to lay upon the parties appealing, shall be borne by 


the Courts themselves, and not by the Post Office. 


By order of the High Court, 
(Signed) W. M. SOUTTAR, 
Officiating Registrar. 


CIRCULAR No. 22. 
To 
ALL COURTS OF SMALL CAUSES, 


. Dated Calcutta, the 18th July 1871. 
ALL Judges of Courts of Small Causes, subject to the control 


HIGH COURT, &o.,- of the High Court, under Section 4, 
glenn Act XI of 1865, are hereby directed 

PE EO Ogy: Cg Justin, tO carry out in their Courts the provi- 
The Hon. rs E sions of Circular Order No. 18, dated 
» A. G. Macpherson, the 23rd June 1870, as far as they 


Judges, may be applicable. 


By order of the High Court, 
. ~ (Signed) W. M. SOUTTAR, 


Officiating Registrar. 


. ` 
* Vide Letter No, 569, dated 19th May 1871, from Under Secretary, Government of 
India, Financial Department, to Director General of the Post Office. 
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CIRCULAR No. 7. 


ORDERS. 
ALL MAGISTRATES. 


Dated Calcutta, the 20th July 1871. 


ae: Court finds if necessary to call the attention of Magis- 
FO HIGH COURT, ée, trates to the provisions of Section 
x CRIMINAL BIDE, 137, Act VIII of 1869, which forbid 
Hon. J. P, Norman a Police Officer in charge of a sta- 


hbeton. ONY i ae tion from proceeding with the investi- 

» A. G., Macpherson, ; s , 

ý Jackson, gation of any case in which he may 
consider that there is no sufficient 

ground for entering on an inquiry, or that the immediate appre- 

hension of the accused is not necessary for the ends of justice. 

2. If he should be of this opinion, he is not to proceed with - 
the case, but must report. the substance of the complaint or 
information for the orders of the Magistrate having jurisdiction. 

3. Where a Police Officer in charge of a station is thus 
precluded from entering upon an inquiry, no other Police Officer 
is competent to make such inquiry unless he is authorized and 
required to do so by an order of the Magistrate. 

4, The Court desires that the Police may be restrained from 
entering on inquiries in cases where their voluntary action is 
prohibited by law; and also cautious Magistrates against the 
indiscriminate use of Police agency, which is too frequent in 
some districts, for the purpose of ascertaining matters upon 
which the Magistrate is bound to form his own opinion upon 
evidence given in his presence. This caution is especially need- 
ful in respect of cases triable under the 15th Chapter of the 
Code. 


By order of the High Court, 


(Sd) - W. M. SOUTTAR, 
Offir. Registrar. 
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CIRCULAR ORDER No. 8. 
To 


ALL Sessions JUDGES AND DISTRICT 
MAGISTRATES. 


Dated Calcutta, the 27th July 1871. 
Wira reference to the altered form of the Quarterly Returns 


HIGH COURT, éc,, of criminal business now required 
errs from the Magistrates and Sessions 
on ee oon A Judges, a larger share of respon- 
The Hon, gt oll sibility now rests upon the local 
i acpherson bow 
i E. Jackson, i authorities than formerly. The Cou 


thinks it necessary to bring the f 
prominently to the notice of the Sessions J udges and Mag‘ 
trates of Districts, who are accordingly requested to inforkt 
themselves thoroughly, from time to time, of the mode in which 
business is transacted by their subordinates. Such enquiry is 
far more effective than the mere inspection of statements. 


By order of the High Court, 
(Sd) W.M. SOUTTAR, 
Ofig. Registrar. 


CIRCULAR No. 17. 
To 


ALL DISTRIOT JUDGES AND SUBQRDINATE 
JUDGES. 
Dated Calcutta, the 23rd May 1871. 


Ir having come to the knowledge of the Court that memoranda 


HIGH COURT, $o., of appeals are frequently filed in the 
I . 
Present: lower appellate Courts, bearing the 


The Hon. J. P. Norman, 
Of. Chief Justice, endorsement of pleaders who, when the 
The Hon. G. Loch 


| Bi. V. Bayley, appeal comes on for hearing, betray a 
Teas Jaden: more or less complete want of 
" A. G. Alacpheron, acquaintance with the case, and even 
" ackson, with the grounds of appeal, to the 
i D, N, Mie, loss of oublie time, Ae ea of 
n GG. Paul, suitors, and the utter neglect of their 


» OC, Mookerjes, . 
; Jud professional duty, the Court lays down 


VOL. VIL] HIGH COURT RULES, &o. 17 


the following Rules, to which the sanction of the Governor 1871 
General in Council has been obtained, for the guidance of Cirounén 
subordinate Courts in the admission of appeals. 


By order of the High Court; 


(Sd.) W. M. SOUTTAR, 
Ofig. Registrar. 







eeri E 


es for the Guidance of Subordinate Courts in the Admission 
of Appeals, made by the High Court, and sanctioned by the 
Governor General in Council, under sec. 15 of 24 & 25 
Vict., Cap. 104. 


1. All petitions of appeal in the Subordinate Appellate Courts 
shall be presented in open Court either by the party in person, 
or his “recognized” agent, within the meaning of that term in 
Section 17, Code of Civil Procedure, or by a pleader. 

2. In every case in which the petition is presented by a 
pleader, the grounds of appeal shall be drawn and signed by a 
pleader who, at the foot of the petition of appeal, shall subscribe 
the following statement :— i 

s I certify that I have examined ‘the record in this case, and 
that, in my opinion, there are good grounds, as above set forth, 
for this appeal; and, having prepared it, I undertake to appear 
and support the appeal before the Appellate Court. 

3. In every case in which the petition of appeal is presented 
by the party in person or by a recognized agent, and a pleader 
is afterwards retained by such party to support his appeal, the 
pleader before being allowed to appear to support the appeal 
shall subscribe and file in Court the following statement, which 

shall be annexed to the petition of appeal :— 

« I certify that I have examined the record and the grounds 
of appeal in this case; and that, in my opinion, the grounds of 
appeal are good, and I undertake to appear and support them 

* before the Appellate Court.” . 
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1871 CIRCULAR ORDER No. 18. 
Omounan LO Y 
ORDERS, ALL CIVIL JUDGES. 


Dated Calcutta, the 6th July 1871. 


THe Circular Orders noted below* having ceased to be 


necessary since the lst July 1871, 
HIGH COURT, $on 





Civ, BIDR. when the “ Indian Registration Act, 
The Hon. J. P Nara) E 1871,” came into force (vide Sec- — 
Tho Hon. G. Lo Yastios tion 1, Act VIII of 1871), are here- 
A. G i Macpherson, Š pes n in 7 far as they 
” Judges, perseded any orders of prior date 


By order of the High Court, 
(Sd). W. M. SOUTTAR, 
Ofr. Registrar. 


CIRCULAR ORDER No. 23. 


ALL Civit Courts, LOWER PROVINOES. 
Dated Fort William, the 25th July 1871. 
THe following Rules are circulated for the guidance of all 


HIGH court, üi Civil Courts subordinate to the High 
IVIL BIDE, Fau 
a : P cant: Court: 
@ Hod. E orman, i 
. Chigf Justios 
The Hon. H. v Weylen R U L E S. 
F. B. Kemp, 
a 
» J. B. Phear i ' 
> A G. Macpherson, l. In every case in which the 
"BAL B. Glover, Government Pleader shall appear for 
i OO a es the Government (whether for the 
Judges, Government as a party on its own 


account, or for the Government as undertaking, under the pro- 
visions of Section 70 of Act VIII of 1859, the defence of a 
suit against an officer of the Government), the Government 
Pleader shall, in lieu of a Vakalutnamah, file a Memorandum 


* No. 21, dated 27th July 1868; No. 24, dated 19th June 1866; No. 87, dated 20th Bep- 
tember 1866; No. 89, dated 28th September 1866; No. 8, dated 27th February 1867; 
No, 7, dated 12th March 1870; No. 14, dated 7th June 1870. 
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on unstamped paper signed-by him and stating on whose behalf 
he appears. Such Memorandum shall be, as nearly as may be, 
in the terms of the Form annexed hereto. 
2. In every .case in which the Government Pleader shall 
appear on behalf of any officer or servant of the Government, 
‘er than cases in which the Government has, under Section 70 
„ot VIII of 1859, undertaken the defence of the suit, such 
Aéader shall file a Vakalutnamah in the same manner as if he 
were not the Government Pleader. 






OM OF MEMO. REFERRED TO IN THE FIRST OF THE 
ABOVE RULES. ~ 


Title of the Suit, &c. 


I, A. B., Government Pleader, appear on hehalf of the 
Secretary of State for India in Council (or, the Government of 
Bengal, or, as the case may be), respondent (or &c.) in the suit: 

or, on behalf of the Government (which under Section 70 of 
Act VIII of 1859, has undertaken the defence of the suit), 
respondent (or. &c.) in the suit. 

By order of the High Court, 


(Sd.) W. M. SOUTTAR, 
Offg. Registrar. 
CIRCULAR ORDER No. 24. 
Dated Calcutta, the 12th August 1871. 


ALL District JUDGES AND JUDICIAL COMMISSIONERS 


HIGH COURT, &on ARE hereby directed to inform the 


Cyn. Sipe, Court when for any special cause they 

The Hon. J. ie es consider it advisable that a particular 
The [= Lonis 8. oe oe Moonsiff should be invested, under 
» E mana i Section 29 of the Bengal Civil Courts 


Act, 1871, with the jurisdiction of a 
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Court of Small Causes up to the amount of Jifty rupees; 
stating both the local circumstances which appear to call for the 
measure, and the Moonsiff’s fitness to exercise such powers. 
Among the circumstances to be stated are the following : 
whether there is more than one Moonsiff at the station indicated, 
and if so, what the distribution of business between the Moon- 


siffa is, and within what limits it is intended that the proposed 
jurisdiction should be exercised. 


By order of the High Court, 


(8d) W.M. SOUTTAR, 
Offs. Regis 






CIRCULAR ORDER No. 26. 


Pr aiia 


To | 3 
ALL DISTRICT JUDGES AND Jupio1aL COMMISSIO 
Dated Calcutta, the 12th August 18 a 


HIGH COURT, &c, , LHE following instructions should\, 


Civi Sipe 


Present :- ‘efull ved in the prepara- 
The Hon. J. Po we be carefully obser prep 
OF9. Chief Justice. tion of Statements A, B, and C,. 
The Hon. Louis S. Jackson, i : 
n A. G. Macpherson, prescribed by Circular Order No. 31, 
» E Jackson, p ` 
, Judges. dated 4th November 1870 :— 


2. In every column bearing the superscription “instituted 
or received by transfer,” the number of cases filed in the Court 
whose work is represented, as distinguished from the total num- 
ber requiring to be shown in the column as received by such 
Court, should ‘be entered under such total in red ink, in the 
manner indicated by figures marked.* 


recely y 
CLASS oF COURTA. A 


Subordinate Judge vat si cP 20 





Moonsiff of a es ae 59 
Moonsiff of ie en E T 60 


Total ade 139 





% 
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3. Similarly, in every column with the heading “disposed 
of by final order or transfer,” the number of cases actually 
decided by the Court whose work is under report, as distinguished 
from the total number (which includes transfers) intended to 
be shown in the column in connection with such Court, should 
be entered under such total in red ink as the figures marked * 














Disposed of b 


Ouass oF COURTS, final order or 





Subordinate Judge’ 
oonaift of ae si PA 45 
nsiff of l 


4. In both the above paragraphs, the object, it will be seen, 
is to distinguish cases newly instituted and actually decided 
from mere transfers. 


By order of the High Court, 


(8d.) W. M. SOUTTAR, 
Offg. Regisirar. 


m CIRCULAR ORDER No. 26. 
O 


ALL CIVIL COURTS. 


Dated Calcutta, the 5th September 1871. 
TuE Court are pleased to direct that when property is sold 


E in execution of a decree, a deduction, 
$ } 
TEE at the rate of one anna in the rupee, 
The Hon, J. P. Norman, or six and a quarter per cent., sh 
Ofig, Chiaf Justice, q p » shall 
The Hon. L. 8, Jackson, be made from. the proceeds of sale and 


A. G, Macpherao i 
, FEA Glover a credited to Government, whether the 


di a aemet Dya Ciril Ameen or 
by the Nazir or other Officer. 

2. When, however, the sale is conducted by a Nazir or other 
“Officer (not being a Civil Court Ameen for whom special rules 
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are already in force), a moderate daily allowan: 


travelling and the cost which the Officer may 
absence. 


By order of the High Court, 


(Sd) W.M. 8C 


CIRCULAR ORDER No. £ 


‘To 


ALL Civit Courts, Lownr Pro 
Dated Calcutta, the 4t) 


HIGH COURT, &o., THE Court, ha 


Cryin BIDE. 
Preseni : 


The Hon, Louis S, Jackson, 
» A. Q. Macpherson, 
» E A, Glover 


Judges 


believe that many Jt 
sit in Court with thi 
in attendance, thin 


attention of all Ju 
the prejudicial effect of such a course. 
First. It tends to give an erroneous impre 
tion and influence of the Sherishtadar, 
Secondly. By the Sherishtadar being kept 
ance on the Judge, the Office, the Subordi1 
the details of business lose almost entirely” 
presumably superior capacity and experience. 
2. The Court accordingly forbid the er 
Sherishtadar on the Bench, and remind al} Ci 
regular Courts that his proper place is in the S 
management of which he is more immediately 1 


By order of the High Court 


(84) W. M. SOU' 
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CIRCULAR No. 28. 1871 


CIROULAR 
To ORDERS. 


ALL District JUDGES AND 
JUDICIAL COMMISSIONERS. 


Dated Calcutta, the 12th October 1871. 


In continuation of Circular Order 


HIGH COURT, &, Wo, 25, dated the 12th August last, 
aie ona me the Court find it necessary to issue 
The Hon, ond Chie Justica the following further instruction in 

» A G Maephersor,, respect to the Forms A, B, C of the 


quarterly returns of Civil work: 

These statements are mainly intended to exhibit the work of 
each Court as a whole, and the work of individual Officers should 
not be distinguished in the body of the returns. And in the 
columns headed “ Instituted or received by transfer,” as well as 
in those headed “ Disposed of by final order or transfer,” the 
term transfer was intended to relate to those cases only which 
have passed from one Court to another by an order of the 
presiding Officer, and not to those which have been left by the 
presiding Officer to his successor in the- same Court when 
successive Officers have presided in the same quarter. Cases 
of the latter description may be distinguished by a note in the 
colunin of remarks, where the number disposed of by each 
Officer out of the total in each of the columns indicated ought 
also to be exhibited. 


By order of the High Court, 


(8d.) J. H. BELCHAMBERS, 
Deputy Registrar, in charge of the Office of Registrar. 


REVENUE CIRCULARS. 


REVENUE CIRCULARS. 


JUNE, 1871. 


ERRATUM. . 


In Circular Order No. 13 of May 1871, for “2 B.” read 
CLA” 


A. Money, ESQ., C.B. 


No. 1. 


In continuation of Circular Order No. 10 for May last, Dis- 
trict Officers are informed that refunds of Stamps to successful 
objectors, under the Income Tax Acts, should be brought to 
account on each occasion of a remittance being made to the 
Treasury by the Assessor. 


No. 2. 


- A QUESTION having been recently raised as to the value of the 
__ Stamps which the pottah and kuboolyut should bear in settlement 
~ cases in which the Government is a party, it has been decided 
by the Board that a lease or amulnamah (if the latter is not 


intended as a document to be replaced at some future time by | 


a lease) of land settled in perpetuity, or for a period beyond 
three years, must bear an ad valorem Stamp under Clause C, 


Article 19, Schedule 1, Act XVIII of 1869, and that the Stamp . 


must be paid for by the lessee under the provisions of Section 6. 

2. The Board are also of opinion that the kuboolyut must be 
considered as a counterpart of the lease, and that, as such, it 
, requires a Stamp of one rupee under Act XVI, Schedule 2; the 


o—l 
J 
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Stamp to be paid for by Government, the provisions of Clause 15, 
Section 15, not operating to exempt it. The attention of all 
Revenue Officers is drawn to this subject. The cost of the 
Stamps so applied being charged in Collector’s contingent bill. 


No. 3. 


Wirth reference to paragraph 7 of the Rules passed by the 


_ Government of Bengal, for the working of the Income Tax Act 


of this year, Collectors should consider the Income Tax Regis- 


ters of the last two years as their basis of operations. N otices~ 


should be at once served on all asseasees entered in those Regis- 
ters, with the exception ‘of those traders or persons who! have 
branches of their business in Calcutta (see Circular Order No. 16 
of April 1871), and with the exception of those regarding whose 
assessments any doubt exists. In the latter class of cases, fresh 
enquiries should be made. ‘There is reason to believe that, 
among the richer assessees, particularly those of the trading 
classes, there have beén many cases of under-assessment; where 
such has been the case, the error should now be rectified. 

2. Similarly, if the Collector considers that, in any part of 
his district the assessing work was not fully or satisfactorily done 
last year, he should take steps to have fresh enquiries carried 
out, and fresh assessments made, in that part of the district, and 
should not, as regards it, depend only on his Registers. 

3. In connection with the above remarks, the Member in 
charge will thank each Collector to send him, before the 8th of 
July, a short memorandum as to the plan on which, in each part 
of his district, he intends assessing this year’s tax. 


Pe 


# 


V. H. Scuaron, Esa. ie 


No. 4. 


In the form of application for increased establishment annexed 
to Clause 3, Section X, Chapter VI, at page 127 of the Board’s 
Rules, strike out column-headed “ Casual dr Extraordinary.” 


i 
+ 
t 
t 
f 
t 
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A QUESTION has been raised whether Article 39, Schedule II 
of Act XVIII of 1869, applies to copies of partition-statements 
to be given to the share-holders in a batwarrah. The paper for 
which the stamp is required under that Act is clearly the parti- 
tion-statement specified in detail in Section 19, Regulation XIX 
of .1814. _* | 

2. In effecting a batwarrah, the Collector should have the 
partition-deed produced before him when the partition has become 
absolutely final, to see that the necessary alterations have been 
deinit. This done, he should call on the parties concerned 
ayment of the amount of the stamp duty “in the propor- 
which the jummah of their régular shares, after the 
n has been completed, may bear to the jummah of the 

estate” (vide Regulation KIX of 1814, Section 4, 
1). ' 
When the amount is paid in, the Collector should proceed 
ttach a docket to the partition-deed, in which should be 
entered the date on which the deed in question became final, 
and under what authority. The docket should be written ona 
blue and black bi-color impressed stamp of the value of Rs. 16. 

4, In the event of failure by the sharers in the partition to 
pay the stamp duty, which is clearly an authorized expense in- 
curred in ‘making the batwarrah, when called upon for it, as 
directed in para. 2, the Collector should proceed to recover it as 
n demand under Section 1 of Act. VII (B. C.) of 1868: 










No. 6. 


To make the Board’s Rules accord with Section 19, Act XX 
of 1865, which requires that Revenue.Agents’ certificates shall 
be granted by the Board, Clauses 8 and 9, page 194, are cancel- 
led, and the following substituted in their place :— 

8.—“ Any person who passes the examination, and who 
“ desires to be admitted as a Revenue Agent, is entitled, on 
‘“ presentation of the certificate of the examiners, to apply to the 
“ Collector of the district for a certificate in the form prescribed 


1871 
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“in Schedule 3, Act XX of 1865. The application and exami- 
“ nation certificate are to be forwarded by the Collector to the 
‘c Board of Revenue, with such remarks as he may think fit to 
“ make thereon, accompanied by a statement in the following 
* form :— 


ag | g 

E- 5 2% E 
Po E 3 4 g8 ~ p j 
a) | 2 z Es | §3 : 

an aN i.) Ey 
e|B| ; s3 | g| j 
Els |3| S| 3 si | 33 

© fy ; 

5 |5] 4# 2 a2 | $ 
8i!A!s-la la 5 â 












“ On inspection of these papers, the Board will grant 
“ fuse the certificate applied for.” 
9.—“ Whenever a certificate shall have been grante 
“ Board, the Collector shall, at the time of delivering NN uon 5, 
“ applicant, recover from him the value of the stamp upon wg 10} 
“it is engrossed.” x 


No. 7. | 
THE following is added as Clause 16, Section I, Chapter X XV, 
at page 341 of the Board’s Rules :— 
16.—All settlements of estates under the Court of Wards 
should receive the sanction of the Commissioner as Court of 
Wards, i 


No. 8. 


CIRCUMSTANOES having proved the necessity for protecting 
the interests of Government in island churs by early occupation, 
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and repeated identification during the period which may elapse 
between their original formation and the time when they become 
capable for settlement, the following rule is added as Clause 8A 
at p. 284, Board’s Rules :— 

« Whenever the Collector may receive information by report 
` from the survey department, or from any other quarter, that 
“an island chur has formed within his jurisdiction, he should, 
“ after such enquiry as may be necessary to establish to his satis- 
«c faction the existence of an alluvial formation, to which the Gov- 
“ernment can properly lay claim under Clause 3, Section 4, 
“ Regulation XI of 1825, proceed under the authority conveyed 
Section 3, Act IV (B. C.) of 1868, to take possession of it. 
should be done in the usual native method,—viz., by erect- 
ong bamboo on the land in the presence of some of the 
s or chief inhabitants of the neighbouring villages. 
proceeding should be recorded on the spot by the officer 
“ effecting the occupation, and should be attested by the witnesses. 
« This proceeding should contain as exact æ statement of the 
“ position an® area of. the land as can be made with compass 
“ bearings of conspicuous objects on the main land. In every 
“succeeding year, up to the time when the island may come 
“under settlement, enquiry should be made at the end of the 
‘‘yainy season into its condition, and the rights of Government 
“ re-asserted wherever necessary. 

« A Register should be kept in the following form :— 

« (1) Serial Number; (2) Name of Pergunnah ; (3) Name of 
« River; (4) Date of Occupation of Island, with description of 
« Area and Bearings; (5), (6), &c. Particulars of A ee 
« Yearly Enquiries ; (7 j Date of Settlement, ý 


~ 











A. Money, ESQ., O.B. 


No. 9. 


ENQUIRIES having been made why in Form C (Government 
of India’s Notification, No. 1994, of 1st April 1871) any re- 
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1871 ference is made to Parts II, JII, and IV, as incomes under these 

Rev. Cra, Parts are assessed ona different procedure from that adopted 

for incomes under Part V,—it is explained that incomes under 

` Part II are chargeable under Part V, if too small to be charged 

under Part II (vide latter part of Section 26); the principle is 

explained in paragraph 9 of Financial Resolution, No. 1888,.of 

the 24th March 1869. The object of specifying in Form C 

incomes under Part II, is that they be exempted from assess- 

ment under Part V if over Rs. 62-8 per mensem, and included 

in the assessable income if under that sum. The object of 

specifying in said Form incomes under Parts ITI and IV, is 

that the agssessee may not be assessed twice over on the s 

profits, These profits are assessed separately, and should 

fore, always be omitted from the Assessor’s calculation of 

If they were not, however, shown in Form C, an assess 

ignorantly enter his whole income in one lump, and be 
quently assessed twice. 









No. 10. 


e It has come to the knowledge of the Member in charge of 
Income-tax, that some of the Assessors, last year, instead of 
entering the assessee’s income in Column 6 of Register 1 (Gov- 
ernment Notification of 8th April 1870, No. 2471), merely 
entered the class of income, when the income was under 2,000 
rupees, or entered the amount in round numbers (750 or 1,000) 
as denoting a class. Where Registers have been so kept, Assess- 
ing Officers are informed that, as Schedule I of Act XVI of 
1870 was based on a calculation which took the medium between 
the two extremes of each class as the amount on which the duty 
for that class was levied at 34 per cent., or six pies on the rupee,. 
the same medium should now be assumed as the income of all 
such assessees, and be taken as the basis of assessment under 
Act XII of 1871. This applies, of course, only to assessees 
in whose case no further enquiry seems necessary, dr with regard 
to whom the Assessor does not contemplate the issue of a notice 
under Section 23. 


VOL. VIL] REVENUE CIRCULARS. 
No. il. 


InseRt the following words between “ notices” at the end of 
line 4, and.“ should” at the beginning of 6, of Circular Order 
No, 3, for June 1871: “ under Section 23 or under Section 28.” 


No. 12. 


Tur Member in charge of the Department of Income-tax 
has been much struck by observing from reports sent to him 
nswer to letter No. 307B, dated the 1st instant, how very 
is the number of persons assessed under the Acts of 1869, 
ssing incomes over Rs. 600, who, under the Act of 
ve been exempted from assessment. In some districts, 
ber has been so large as to lead to the suspicion that the 
ions have not always been made with due care. It is 
very desirable that, under the one per cent. Income-tax of this 
year, no incemes should escape which are really assessable. 
Undoubtedly, the great majority of last year’s exemptions had 
reference to persons assessed in the previous year, as belonging 
to the lowest class,—thatis, with incomes from Rs, 500 to 7650. 
But there were also a few exemptions of persons assessed under 
the- Acts of 1869, at incomes above Rs. 750. In all these 
latter cases, a fresh enquiry should now be made as to present 
income. Collectors are requested to take steps to collate from 
the Registers the names.and residences of all such assessees, and 
to haye an enquiry held as regards each. 












‘S No. 13, 


Tue Member in charge of the Excise Department has ob- 
served that sufficient attention is not given to the causes which 
produce increase or decrease of revenue in various articles of 
excise. Explanations are sometimes sent to him, which are self- 
contradictory. One reason of this is the apparently general 
impression that all fluctuations must be accounted for in one 
way or another. 
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1871 In future, no explanation should be attempted of such sma 

Rev. Cir. changes in the revenue as may be fairly ascribed to the ordinar 
fluctuations of demand in thé business of excise. As regard 
instances of larger increase or decrease, Commissioners ans 
Collectors should test the explanations offered to them, an 
satisfy themselves ag to the real causes. If due attention i 
paid during the year to the fluctuations of excise revenue 
there will be no difficulty at the end of each quarter or year i» 
giving the true explanation of increase or decrease. 


rad 


; - No. 14, 


DistRiot and Assessing Officers are requested to er . 

the words “under each class” from direction (C), at 

the monthly return under Part V, prescribed in the Rul 

by the Lieutenant-Governor of Bengal, for the guidanc 
officers engaged in carrying out the provisions of Act A 
1871. This return, as regards the operations under Asimoxs 
of 1871, will be submitted in detail for the months of Sëmu ony 
and March only,—that is, in the returns of those twa:q ‘9 L81 
the figures must be given “ under each class.” ` _ sod: su 
nosa 
an 


A 
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| JULY, 1871. 
: V. H. Sonarcg, Esa. 


No. 1. 








Para. 31 of the instructions for the administration of Act 
of 1870 has been amended as follows :—™ : 

r the words “all the procedure,” &c., to the end, substitute 
these cases no'declaration is required by the law, but, with 
reservation, all the procedure prescribed in paras. 13 to 
of the instructions will apply. Generally, also, the procedure 
equired after issue of declaration, in the case of lands to be 
“taken up permanently, will be applicable to cases of temporary 
“ occupation under these sections.” 


Os 


No. 2. 


Heapine 7 of Return No. VII. is expunged, and Commis- 
sioners are requested, in future, to enter all communications 
addressed to the Legal Remembrancer or the Board, on the sub- 
ject of Government suits, under heading A of the Return, 
“ Letters issued from the Revenue Department.” 

The Superintendent of Stationery will be directed to prepare 
printed on of the revised form for use. 


No. 3. 


the grant for the arrangement of records, which is placed 
Board’s disposal, forms a portion of the Imperial funds ad- 
red by the Government of Bengal, and has not been trans- 
o the provincial budget, the use of the phrase “ Record 
has been objected to by the Accountant General. The 
er in charge accordingly requests that the local officers will, 
future correspondence, employ the expression “ Record 
` o—2 


P9707148 
“uono 
-anyo 
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Grant” instead of “ Record Fund” as heretofore, and substitute 
the word “Grant” for “ Fund” in the Board’s Rules as noted 
below— 


Section VII, Clause 1, line 6, page 211 of the Board’s Rules. 


” 1A , 3 ”» 39 E 49 
9 1D a Se) oy a5 » 39 
» 2, last line TET. ” 33 
No. 4. i 









TEE under-noted Government orders, Circulars No. 90, da 
20th October 1868, and No. 61, dated 30th June 1871, pres 
ing rules for conducting law-suits connected with the P 
Works Department, are published for the information and g 
ance of the local revenue officers concerned. The Member. 
charge requests that the local revenue officers will, when ap 
to by the Executive Engineers, give their advice fre 
fully. 


Circular No. 90, from Colonel J. E. T. Nicolls, R. 
tary to the Government of Bengal, in the Public Works? 
ment, to the Superintending Engineers of the several Cir i 
Bengal, dated Fort William, the 20th October 1868. 


f 


} 


In continuation of this office No. 4721, dated 26th J oy 867, 
forwarding for guidance copies of the Civil Suit Ruley being 
Chapter III of the Rules of the Board of Revenue, I àm now 

* Vide Public Works Code, directed to state that these rules should 
pony UI, Section IH, para- he adopted* in this Department mutatis 

mutandis, in supersession of the rules laid 
down in Appendix E. to the first edition of the Public Work 
Code. 

2, These rules have reference to all Civil Suits in the 
sil Courts and in the High Court in its Appellate Juris; 
to which Government isa party. In the case of suits i 
in the High Court in its Original Jurisdiction and in the Cal- 
cutta Court of Small Causes, the Government Solicitor will be 
the Officer to be consulted instead of the Legal Remembrancer. 
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3. Section I of the Rules, paragraphs 1 to 22, treats of the 
duties that Government Pleaders owe to Executive Engineers 
and other Officers of Government entrusted with like powers. 

- Paragraphs 23 to 26 do not apply to this Department. 

4, Section II, paragraphs 1 to 18, applies to the duties of 
Executive Engineers in connection with Government suits. 
Paragraphs 19 to 23 are not applicable to this Department. 

5. The following paragraph will take the place, so far as this 

. Department is concerned, of paragraph 24— 

24, All disbursements on account of Law Charges will be entered by the 
Executive Engineer in his Cash Bookunder the head of “Contingencies,” and 
recoveries will be credited as refunds under “ Mis- 
cellaneous Imperial Receipts,” Items of expendi- 
ot exceeding Rupees 500 may be included im the ordinary contingent 
r the approval of the Superintending Engineer. Oharges exceeding 
500 should be included in a separate bill, to be forwarded through the 
erintending Engineer for the sanction of the Local Government, 









8 XIX, mL L 97, 
“ 


6. Executive Engineers will keep in their office a Register, 
and submit to the Legal Remembrancer the Returns required by 
paragraphs 25 and 26. The remaining paragraphs of Section II 
are not applicable to this Department. 

7. Section III, paragraphs 1 to 5, refers to the duties of 
Superintending. Engineers, except that, under the circumstances 
mentioned in paragraph 6, the case should be submitted to the 
Chief Engineer instead of to the Board of Revenue. 

- 8. Sections IV and V.—So far as relates to Civil Suits con- 
nected with the Public Works Department, the Legal Remem- 
brancer will refer all legal questions which may arise to the 
Board of Revenue, as in other Departments, but all other matters 

. he will refer to the Chief Engineer of the Public Works Depart- 

ment, and the decision of the Chief Engineer shall be final on all 

oints referred to him. The Legal jRemembrancer will also 
ard to the Chief Engineer an extract of the Returns referred 
aragraphs 10, 12, and 14, Section LV, so far as they relate 

Department. i 

ction VI, Miscellaneous. —The following will take the 

the paragraphs in the Board’s Rules on this head :— 


y public Officer is liable to be left individually to defend a suit 
Jainst him in his official capacity. ` 
j 


, . 
f : 
í 
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2, Whenever an Officer, as Subordinate in the Department, is personally 

Public Works Code, IV— sued in a Civil Court by parties claiming from lim 
1-82. wages Or moneys arising ont of transactions in 
which he is concerned only in his official capacity, and bond jide on behalf of 
Government, it will be necessary that he defend the suit by pleading “ that 
Government should be made defendant as the party really intended.” Failing 
to defend the suit, or to reply to the suit in person or by pleader, as the case 
may require, the Officer will become personally responsible for the decree and 
costa. 

3. Whenever an Officer or Subordinate conducts his official duties in such 
a manner as to deprive himself of the plea above noted, he will be held person- 
ally responsible for the suit, 


Circular No. 51, from H. Leonard, Esq., C.E., Offg. Seer 
tary tothe Government of Bengal, in the Public Works Dep 
ment, to the Superintending Engineers, Commissioner of A 
in the Public Works Department, and the Controller of P 
Works Accounts, Bengal, dated Fort William, the 30th u 
1871. 


In continuation of this Office Circular, No. 90, of the 20th 
October 1868, I am directed to request that, in all cases connect- 
ed with law-suits, Executive Engineers shall not be permitted 
to leave suits in the hands of their assistants, but shall them- 
selves take all the preliminary measures necessary for conduct- 
ing them; they should also apply to the Collector or Sub-Divi- 
sional Officer of the District for advice, and consult with them 
freely in all such cases whenever they have the least doubt as to 
how they should act. 

2. I am also directed to request that it may be pointed out 
that Executive Engineers will be held responsible if their action 
is not justifiable in accordance with the Regulations in force or 
the advice obtained from the -Civil Executive Officers of the 
District in which the cause of action may arise. 







A. Money, ESQ., C.B. 








No. 6. 


COLLECTORS are informed that, under the order 
Government of Bengal, no further assessments should be made 
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under the Income Tax Acta (IX and XXIII) of 1869. They 1871 


should at once issue the necessary orders to their subordinates. 

2, Sums due on account of assessments already made should 
be ‘realized without delay, and the accounts under the above 
Acts should be closed. = 


No. 6. : 


7 Ly some districts the Member in charge finds great difference 
‘to the supposed profits from lands assessed under the Income 
„x Acts. These profits are assumed to range from Rs. 5 and 6 
o% Rs. 20 per biga. District Officers are requested to report at 
$ “Prco, what was last year and what is this year the rate of profit 
e assessed in each district or sub-division of district per biga, stat- 
ý ing the size of the biga, and whether the rate varies as to the 
crop or whether it is uniform. Where the rate appears to them 
to be too small, or too high, they should revise it, and make the 
assessments on the revised rate for this year’s tax. 


i 


No. 7. 


Tur. Member in charge, having reason to believe that exemp- 
ions and reductions under the 34 per. cent. Income Tax were, 
ot a few instances, granted without sufficient enquiry, re- 
ts Collectors and Assessors to examine again the records of 
3ases in which the assessee, assessed under the Acts of 1869 
us having an income of more than 750 rupees, was exempted, or 
reduced below 750 rupees under Act AVI of 1870. Hach 
assessor should give the Collector a list of such cases, and fresh 
enquiry should be made in those which, after examination of the 
records, appear to admit of doubt. 










V. H. Scmaxnog, Esq., AND A. MONEY, ESQ., O.B. 


No. 8. 


Tare Secretary of State in a recent despatch having laid 
great stress on the importance of accuracy in the preparation 
of figured statements, the Board desire to impress upon all 

a 


Rey. CIR. 


l4 
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Officers subordinate to them from whom Administration Reports 
are received, the necessity for the greatest care being taken to 
ascertain the correctness of all figures which accompany their 
Reports, and to point out that serious responsibility will þe 
incurred in any case where this duty is neglected or performed 
in a perfunctory manner. ' 


V. H. Scuaton, Esa. 


No. 9. 


In future, Treasury Officers need make no entries in columns 
2 and 6 of Register No. 79 (prescribed by clause 7, page 25 of 
the Board’s Rules) for Government Currency Notes of less than 
Rs. 50 in value. 


No. 10. 


Aor VI of 1857 having been repealed, the following altera- 
tions are necessary in Register No. 25, page 219 of the Board’s 
Rules— 

Col. 2. For “IL Act VI of 1857” substitute “6 of Act X of 
1870.” 

Col. 8. Expunge the present heading, and substitute “ amou 
of compensation awarded by the Court.” 

Col. 9. Expunge the present heading, and substitute “ res 
of appeal under section 35.” 

Add— 

«Col. 10. Amount of cash aud assessor’s fees paid by Col- 
lector under sections 32 and 33.” 

“Col. 11. Abatement of revenue, if any, and date from 
which it takes effect.” we 







A. Monsy, Esa., C.B. 


No. 1l. 
Tue Government having, in the rules published under sec- 
tion 48 of the General Stamp Act, determined that no dis- 


count should be allowed on the purchase of any sheet of stamp 
. e 


s 
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paper of which the value exceeds 50 rupees, clause 1, Section V, 
Chapter XXI, page 307 of the Board’s Rules, must be consi- 
dered as modified to that extent, as regards stamps obtained 
under Act XVIII of 1869. 

Qn Courts Fees stamps discount will, until further orders, 
continue to be allowed on all paper up to 100 rupees aa at 
present. 


No. 12. 


THE present system of answers to references from other dis- 
tricts in matters of income-tax is not as a rule satisfactory. 
Assessors care little for the out-turn of the tax in other than 
their own districts, and do not therefore take pains to ascertain 
facts before reporting on profits on incomes which will not be 
assessed by them. The Member in charge knows that, in some 


districts, the following has been the plan with regard to incomes’ 
from land. Assessee A. having a notice served on him by Col- 


lector of district B., returns so much income from land in dis- 
trict B., and so much from land in district C. <A reference is 
` made to the Collector of district C., who forwards it for answer 
to the Assessor. The Assessor serves a notice at the village 
mentioned in A.’s return, calling on him to appear. If the two 
districts are contiguous, A. comes forward; if not, his agent 
appears, the same return is of course given as was given in dis- 
trict B., and this return forms the basis of the answer sent to 
Collector of that district, A great deal of time has been wasted 

to no purpose. , 
2. <A Collector to whom a reference comes from another dis- 


trict should satisfy himself that proper local enquiries are made ` 


o ascertain the facts, enquiries as to area, productiveness, &c. 
the case of profits from branch firms, a careful estimate 
d be made, and in both cases, after an estimate of profit has 
rived at, the procedure ordered in C. O. No. 8 of June 
uld be followed. If books and accounts are then pro- 
e Assessor should give his reasons for the conclusion 
forms, and a copy of such reasons should be sent, with 
estimate of income, to the referring officer. 













Rev, Cin. 
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V. H. Scuaron, Ese. 


No. 1. 


Tas word “half,” in line 20, Clause 1D, page 211 of the 
a: Board’s Rules, should be altered to “one quarter of.” 


No. 2. 


Tae following should be substituted for Clause 15, Section 1, 
page 341, Board’s Rules— 

“ Under the orders of Government, appointments under the 
“Court of Wards, on a salary of Rs. 200 per mensem, or 
“upwards, should not be made without the express sanction of 
“the Board of Revenue, who will report the- most important 

w cases for the approval of Government.” 


`N 


No. 3. 


RevENvE Officers using Benee Madhab Dey and Co.’s transla- 
tion of the Board’s Rules are requested to correct the following 
phrases in paragraphs 2, 3, and 5 of the Appendix to Chapter 
XIII, pages 328 to 330, as indicated opposite to each— 


Para, 2. 


(a) a82 afad afa- as, 
am fe RETA Re- THT YTS CASH aT] 


(b) fan fate o wee [ © far fafie o teke 
cateuaty fe aq- a i eta fe no 
; gta cy x Sorte J Seifi | Bit . 
(9 


—8 
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E 


—— - Para. 3. 
ee fee one [TENS Ru 
nakaka lly mn fe Se, AHS 
` Sarthe | : 
areata Bleatyrtes j 
qjatata afta TI Re] tewm) fe f 
A AFA KITT BA gerra jeni 
sfs] | ALPS Bite Ag 
AEA 


Para. 6, Class B. 


| i (b) aae fan farfts 2 v- 
(0) pes Ridin fo catenata Te 


TOSI] CAT SHAG 
ALFA a ate cy Sarthe | ) 


A Monry, ESQ., O.B. 


No. 4. 


Tue Treasury officers are informed that, till the rules under 
the Court Fees Act VII of 1870 are published, or until further 
orders, they are to act up tothe provisions of Rule 1, Section V, 
Chapter XXI, at page 307 of the Board’s Rules, as far as that 
Act is concerned, though in granting discount for stamps pur- 
chased by vendors for the purposes of the General Stamp Act 
XVIII of 1869, they will of course be guided by the Rules of 
Government, published at page 1657 of the Calcutta Gazette of 
the 14th September 1870. 


hd 
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No. 6. ' see 
Omit the words“ upon plain paper,” in Clause 18, Section IT, 
Chapter VII of the Board’s Rules, at page 149, and substitute 
the following :— 
On stamp paper under Clause 15, Schedule 1 of the General 
Stamp Act XVIII of 1869. This change of practice should 
be notified in each Collector’s office. 


No, 6. 


_ Wits regard to paragraph 19 of the Government of India 
Resolution No. 1994, dated lst April 1871, all assessing officers 
under the Income Tax Act are reminded that, in the case of 
profits or income of an assessee accruing in more than one 
district, the amount in each district is to be ascertained before 
assessment is made; when, however, the amount of such income 
or profit in each district has already been ascertained in pursu- 
ance of inquiries made under last year’s Income Tax Act, and 
the assessing officer has reason to be satisfied that no change of 
income has taken place since, it is unnecessary to delay assess- 
ment by a fresh reference, which would only give the informa- 
tion already possessed. 

2. Assessing officers are reminded, however, that, as regards 
the assessment of firms, with branches in Calcutta, assessments 
are in no case to be made till after the receipt of fresh estimates 
of income from the Collector of Calcutta. 


V. H. Scuatcu, Esq. 


No. 7. 

i following should be added as Clause 9, Section I, page 
205; Board’s Rules— 

~. Important correspondence only should be entered in Register 
86A, ‘and such oorrespondence only should be -permanently 
preserved. Other letters entered in Registers 85 and 86 (exclusive 
of reminders and such like which may he treated as C class 

» papers) areto be destroyed after twelve years with the Registers. 


Rey. Cir, 


20 BENGAL LAW REPORTS. (VOL. VE. 


1871 , ot No, 8 


Rev. Om = Tu attention of District Officers is drawn to Government 
Order No. 2743, dated the 24th ultimo, and annexure, a copy 
of which is herewith forwarded, and they areTequested to sub- 
mit the report therein required to this office as soon after the 
81st of December next as practicable. 

2. Subsequent reports are to be submitted annually after the 
close of each calendar year. 
Letter from the. Government of India, Financial Dimati to 


the Secretary to Government, Songas No. 2006, dated the 15th 
July 1871. 7 


I am desired to request that a report on the working of/the i 
rules, published in Financial Notification No. 451, dated “24th 
January 1871, for carrying out the provisions of Sections 16 and 
28 of the Indian Coinage Act (No. XXIII of 1870), and of 
Part VIL of that Act generally, to the 31st December 1871, 
may be submitted as soon after that date as possible. 

2. Subsequent reports are to be submitted anuually after 
the close of each calendar year. 

3. The reports should show for eaoh district the numbet of 
coin of each denomination cut or broken, because. they were, 
believed— ; 

1st, to have lost, by reasonable wearing, more than two per 
cent. in weight; , 

2nd, to be counterfeit ; i 

3rd,-to have been reduced in weight otherwise than by reason- 
able wearing. 


Endorsement from the Government of Bengal, No. 2733, 
dated 24th July 1871. 


Copy forwarded to the Secretary to the Board of Revenue, / 
L. P., for submission of the reports referred to in accordance 


with the directions herein given. A 
ae No. 9. l 
CLAUSES 10 and 13, Section IV, Chapter XII of the’ Board’s 
Rules are hereby rescinded. ‘ 
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The words “ provided that” in the first line of Clause 11 should 1874 
be struck out. a Rig Cir. 


No. 10. 


As charges for collecting the revenue of estates by means of 
local agency are usually incurred in the case of estates borne on 
the fluctuating department of the rent-roll only, the figures in 
Column 1 of Table I D of Return No. XLI should, as a rule, 
correspond with the maximum number of the estates shown in 

| Return No. X for any quarter during the year, as borne on the 
fluctuating department. Any discrepancy between the entries 
indicated should be accounted for in the explanation sheet of 
Return No. XLI. | 
l i No. 1l. 

Tas following has been substituted for Clause 5, Section IV, 
page 23, Board’s Rules— 

“ Charges for establishments employed on both revenue and 

“* judicial duties, whose cost is debitable, one-half to land 
“revenue, and the other half to law and justice, should be 
“c entered in moieties in separate Budget estimates by Collectors 
“ and Magistrates, respectively, forms of which will be provided 
“ by the Accountant-General.” 


> 


No. 12. 


Tue following is to be substituted for Clauses 12, 13, pages 
42, 43, Board’s Rules— 

12. Whenever 25 per cent. of the amount due to Govern- 
ment upon any decree has been collected, the Collector shall 
distribute any portion, not exceeding 20 per cent. upon the 
amount collected, to those officers whom he may consider to 
have entitled themselves to such remuneration by their exertions 
in furtherance of the realization of the Government dues. The 

' Collector shall use his discretion in determining the total 
amount of the remuneration to be paid, and the proportions in 
which it is to be distributed to the recipients. The same course 

e shall be adopted on subsequent occasions, when 50, 76, and 100 


per cent, of the amount of the decree shall have been respgctively 
6 : 
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recovered, the percentage being on each occasion calculated, of 
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course, on the additional collections only. These payments are 
to be made on the distinct understanding that, if any portion of 
the amount recovered in execution of the decree be subse- 
quently refunded by Government under orders from any com- 
petent authority, the percentage on that amount, which has been 
paid to the officers concerned in the collections, shall be imme- 
diately refunded by them. At the end of the year, the Collec- 
tor shall forward to the Legal Remembrancer a statement in 
the following form— 


Decrees realized in 
full before end of year 
under report Se 


Decrees, of which 75 
per cent. has been 
realized before end of 
year under report 


Decrees, of which 50 
per cent. has been 
realized before end of 
year under report .,. 


Decrees, of which 25 
per cent. has been 
realized before end of 
year under report 


Decrees, of which 
less than 25 per cent. 
has been realized be- 
fore end of year under 
report see 


Total 


p= 


Dues outstanding at the end 
of the year next preceding 
the year under report, 
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13. The Legal Remembrancer shall append to his annual 
report to the Board of Revenue an abstract statement exhibit- 
ing, district by district, the totals of the columns in the state- 
ment prescribed in the last preceding clanse, and the grand total 
under each heading. l 


No. 13. 


Every District Officer, in whose district forest revenue is 

realized, will furnish, every quarter, a copy of Table V of his 

N Return No, X, to the Conservator of Forests, This order will 
take effect from the quarter ending 30th June 1871. 


No. 14. 


Tue following additions should be made to Section 3, Chapter 
X, at page 164 of the Board’s Rules— 

9. Compassionate allowances, not exceeding Rs. 4 a month, 

may be granted to servants of Government in inferior and in- 
elligible grades, on public establishments, who have been paid 
by fixed salary, inthe event of their being thrown out of employ 
‘reduction of establishment after completing thirty years’ 
vice. The indulgence may also be extended to the same class 
ervants, pronounced by qualified medical authority unfit for 
ier duty after thirty-five years’ good service. 
0. Compassionate allowances should not, within the maxi- 
mum of Rs. 4a month, ordinarily exceed one-half of the pay 
attached to the substantive post last held by the servant, Ex- 
ceptional cases must be specially reported to the Board for the 
orders of Government. 
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~ AT the end of Clause 1, Section V, Chapter XXII, page 314, 
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SEPTEMBER, 1871. 


V. H. Scuaroa, Esa. 
No. 1 


Board’s Rules, add the following— 

“who should take great care in storing, preserving, and issuing 
‘ forms for uge, neglect of these precautions having been the cause 
“ of much waste and loss to Government.” 


No. 2 


Tue orders of Government on the Board’s recommendations, 
with regard to the periodical returns submitted by the local 


k authorities, having been received, the following revised list of 


\returns appertaining to the Land Revenue Branch is herewith 


circulated for information and guidance— . 

x 

\ . " List of Returns, 

Instructions.—(1). Fifteen days from the close of the period 
reported on are allowed for the preparation of all returns for 
which a special date is not given, (2). If a return is not sub- 
mitted within a week of the due date, a letter of explanation 


must be sent to the Commissioner. (3). Returns marked f are: 


for the Board only, all otber returns are to be sent to the 

Jommissioner ; and of those marked*, a duplicate is to be sent 
at' the same time to the Board. The Roman numerals refer to 
the numbers in the list of returns hitherto in use, and these 
numbers should continue to be quoted in referring to any 
return. (4). In indenting for the blank form of any of these 
returns, quote to the Superintendent of Stationery the number 


í of the return in accordance with the preceding instructions. 


2 as o—4 
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(5). On the due date send a single list of the returns that are 
Rev. Cre. blank, quoting the numbers only. 


Returns to be furnished by all District Officers. 


Montrar. 


Prisoners confined in the Civil Jail by order of the Revenue Courts, 
or at the instance of Government.—L. 


QUARTERLY, 


Tl. Txtract from Register No. 64 (new Estates), showing : p”' Entries made oy 
by the authority of the Commissioner or Collector; U. 
f2. Extract from Register No. 65 (Alterations of Assessment),— XII. 
8. Settlements confirmed by the District Oficer.—XITIL. 
f4. Progress in taking Lands for publie purposes.—X VEL 
5. Demands, Collections, and Balances due from Wards’and Attached 
- Hetates—XXI F. | 
6. Collectors’ Business.— VIII. 
*7, Abatements of Revenue and Removals of Estates.—IX. 
*8, Demands, Collections, Remigsions, and Balances of Land, Forest, and 
Miscellaneous Land Revenue,—X. 
*9, Proceedings under the Sale Law.—XVI. 


HALF-YRARLY. 


1, Government Decrees recovered.—VI B, 


+ 


YBaruY. 


- +1. Settlements confirmed since Survey.—X XI A. 
$2. Estimate of Compensation for Lands to be taken for pie pur- 
poses.—X XIV. 
+3. Lands used for public purposes.-X XXVII, 
4. Sub-Divisional Administration Report,—XLIY. 
&. Fines realized under Act XX of 1848.—X X. 
6. Budget Estimate. —XXYV. 


7. Bealizations on account of Waste Lands.—XLV. Pi 
8. General Statistics.—XLI B. n 
*9, Land Revenue Preliminary Report.—-X X VOI. r 
10, Management of Estates, the Property of Individuals. —XXXI, , 
11. Securities of Offcers.—XXXVI. ; 7 
12, Estates which have become the Property of Government during the 
Year. —XXXIX. 


“18, Land Revenue Administration.—X LI. 
"14, Irrigation Statistics. 


"OL. VIL] REVENUE OIRCULARS. 
Additional Returns to be furnished by District Officers in Non- 
Regulation Provinces. 


QUARTERLY. 
* Proceedings under the Rent Laws.—IL, 


YBARLY. 
Proceedings of each Deputy Collector under the Rent Laws.—X XVII 


Returns to be furnished by Commissioners to the Board. 
. MonTHxy. 
Abstract of Proceedings.—I. 
QUARTERLY. 


Gormisignars' Business.—VI. 


YHARLY. 
Commissioners’ Administration Report. 


Commissioners should also forward to the Board copies of the 
following returns submitted to them by Collectors— 


* QUARTERLY. 
Progress in taking Lands for public purposes.—X VIII. 
Collectors’ Business.— VIII. 


> 


6. 


Hau¥-YBARLY. 
Government Decrees recovered.— VI B. 


YEARLY. 


Fines realized under Act XX of 1848.—XX. 

Budget Estimate.—X XV. 

Realizations on account of Waste Lands.—X LY. 

General Statistics.—XLI B. 

Management of Estates, the Property of Individuala.—KXXL 

2. Estates which have become the Property of Government during the 
Year.—XXXIX. 2-9-71. 





\ The alterations made in the* present list of returns are as 
follow ; and to make this Circular Order complete in itself, the 
instructions communicated in Circular Order No. 15 of May 
last, with reference to certain returns, are repeated here; the 
returns being noticed seriatim in the order given in the existing 
list— 
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1871 No. L—No alteration in the present form as presoribed by | 
Rey. Cre. Circular Order No. 334 B, dated 16th June 1871, to all Com- 
missioners. 


No. II. should, in future, be submitted quarterly, instead 
of monthly as at present, from the districts in which Act X of ` 
1859 is still in force,—vzz., those comprised in the Assam, Chota 
Nagpore, Cooch Behar, and Orissa Divisions, and the District of 
Cachar. The new form, prescribed by tho Member in charge, 
will be supplied to the officers concerned upon their indenting for 
copies of itin the usual manner. ‘The information in the revised 
form should be submitted from the quarter ending 30th ~ 
June 1871. 

No, III.—No alteration made. 

No. VI B.—This return should be submitted half-yearly, on 
the Ist April-and 1st October of each year, as already directed. 

No. VI C. is hereby discontinued. 

No. VIL—Two columns have been added to this return, and 
heading 7 has been expunged. 

No. VIII.—Tables 2, 3, 4, 5 have been struck out, and 
slight alterations have been made in Table I. 

Nos. IX, X, XI, and XII.—No alterations made at present. 

No. XIII.—No alteration, but owing to the recent orders of 
Government, that all settlements must be confirmed by th 
Board, this return will remain blank for the presont, 

No. XVI.—No alteration made, 

No. XVII.—The submission of this return to the Bo 
discontinued. Collectors should state in their annual rej 
the causes which have led, in their opinion, to any expansio1 
contraction of the paper currency so far as their respec 
districts are concerned, and Commissioners should review t 
reports in their Annual Land Revenue Administration Reportes™ 
the Board. Clause 9, from the words “ and a return,” and Cla} 

9 A. Section VII, page 26 of the Board’s Rules, are hen, 
cancelled, as also Circular Orders No. 17 of July 1865 } 
No. 7 of May 1870. 

No. XVIII.—This return should be forwarded by the cl 
missioner to the Board as already directed. \ 

No. XIX.—The submission of this return should be discon 
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- _ tinued, and Section VI, Chapter XVIII of the Board’s Rules, 
expunged. 

No. XX.— This return should, as already directed, be submit- 
ted annually, and not quarterly. 

No. XXI A. should be submitted annually in future. In 
Clause 3, Section XII, page 331, Board’s Rules, substitute the 
word “ annual” for “ quarterly.” 

No. XXI F.—No alteration made. 

\ No. XXIL—This return has already been discontinued. 

No. XXII.—This return has already been ordered to be 
~~ discontinued. The number XXIII from the margin of Clause 
2, Section I, page 256, and the whole of Clause 6, Section VIII, 
at page 261, Board’s Rules, should be struck out. 

No, XXIV.—No change made. 

No. X XY. is retained. : 

No. XXVII. should be retained in the Divisions of Assam, 
Chota Nagpore, Cooch Behar, and Orissa, aad the District of 
Cachar.- 

No. XXVIII.—This form will be altered for next year, and 
the revised form will be issued at the usual time by the Superin- 
tendent of Stationery. 

No. XXXI.—An alteration has already been made in Table 
II of this return. 
o. XX XII.—Submission of this return (except from the 
icts of Chota Nagpore) has already been ordered to be dis- 
nued, a yearly memorandum being furnished by the 
ctor with his return No. XX XI, giving a list of all the 
ds’ and Attached estates under his charge during the year. 
r the number “ XXXII,” in Clause 11, Section I, page 257, 
Board’s Rules, insert “(so far as the Chota Nagpore Division is 
concerned ).” 

No. XX XVI.—This return should, in future, be made to the 
Commissioners only, who should certify in their Annual Land 

AU Revenue Administration Reports, that the orders of Government 
regarding securities have been carried out in each of the dis- 
tricta of their divisions respectively, explaining fully every 

`> case of failure. 


No.; XXX VII.—No change necessary. 
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No, XXX VIII.—Instructions have already been issued, disg- 
continuing this return as a general periodical statement, and 
directing its submission only when a District Officer is able 
to recommend the sale of khas mehals. Under the orders of 
Government, all such sales have been suspended for the present. 
The return is not included in the list herewith circulated, as it 
is no longer required to be-submitted periodically. 

No. XX XIX.—No change has been made. 

No. XLI.—Table X of this return has been expunged. 
The revised form will be issued in due course oe the 'Superin- 
tendent of Stationery. 

No. XLI A.—The discontinuance of this return has alr eady 
been ordered. 

No. XLI B. remains unaltered. 
= No. SLIV.—No change has been made. 

No. XLV.—This return will-be retained, but a revised form 
will be issued in time to be used for the current year 1871-72. 

‘In addition to the above returns, which are entered in the 
Board’s list now in use, there are the anual statistics required | 
by Government in the Public Works Department, Irrigation 
Branch. No change has been made in the form of this return. 







No. 3. 


Aor VII (B. oc.) of 1868, as amended by Act II (B. 
1871, being part and parcel of Act XI of 1859, which i 
of the subjects prescribed in Clause 7, Section 4, Chapter 
of the Board’s Rules, page 194, for the examination of Reve 
Agents, is, as a matter of course, included in the prescribed ma 
ard. As, however, some misapprehension has occurred on te M 
subject, the following emendation is prescribed in the © sop 
above referred to— - | ape 

After the words “* Act XI of 1859,” at the top of the coh,,, aq 
appended to the said Clause, add the following: “and Act Wg 
(B. 0.) of 1868, as amended by Act II (B. 0.) of 1871.” > 
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No. 4. 1871 
Rey. Cœ, 
CLAUSES 3 and 4, Section III, Chapter XXVI, at page 353 


of Board’s Rulés, are hereby cancelled. 


A. Monty, ESQ., O.B. 


No. 5. - 


~ A oase has been recently brought to the notice of the Board, 
in which-a quantity of Pleaders’ Certificate Stamps, to the value 
of Rs. 236, in the custody of the Treasurer, has been stolen. 
_ As the number of stamps greatly exceeded the probable demand 
for.one month, there has been a clear breach of para. 4, Section 
li, Chapter XXI, page 304 of Board’s Rules. The member 
in charge desires to draw the attention of all- Treasury Officers 
_ to a strict énforcement of the provisions contained in the Rule 
_ - above cited, and to remind them of the very serious responsibi- 
lity they will incur by disregarding it. 


\ 


N ' No. 6. 
\ASSEBSING and Collecting Officers are informed that that part 


‘the certificate appended to Return No. VI A, from after the 

- -Word “owing” to the end, should be struck out. In future, 

after the word “ owing” in the certificate, the Collector should 

explain, as briefly as possible, the reason of the difference 

‘between the total of column 12 and the totals of columns 14 
and 15. 

2. Officers.are also informed that payments voluntarily made 
before due -should be included in the realization‘ columns of 
the Return referred to above, as column 12 should show the 

- gross collections during the month. The real balance should, 
however, be -explained on reverse of the Return, and a note given 
to the effect that the difference between the sum on the reverse 


and that in column 18 of-the Return is owing to voluntary pay- 
ments, `“ l 


gp“ 
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THE following alterations are made in Clause I D., page 211 
of the Board’s Rules—° ` ` 
For the words “as any excess expenditure in one yeat- must 


. “be met from the allotment of the year following,” substitute, 


“ag any excess expenditure cannot be met except by an extra 
“ grant from Government.” 


No. 8. 


GOVERNMENT having cancelled the advertisement, dated 21st 
May, 1866, regarding coal mines in Assam, which was published 
at page 1055 of the Calcutta Gazette for 1866, Appendix C 
ito the Board’s Waste Land Rules, at pages 367 and 368 of their 
Manual, should be expunged, ` 
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OCTOBER, 1871. : 1871 


Rey, Cre. 


\ 
V: H. Sonanuca, Esa. 


No. 1. 


Tue following opinion of the Advocate General, in respect to 
the power of the Court of Wards to alienate property under its 
charge, under Section 68, Act IV (B. C.) of 1870, is published 


for general information and guidance :— 


OPINION. 


i The ‘question raised in the Legal Remembrancer’s letter, 
~ No. 463 W, is not without difficulty owing to the obscure 
language of Act IV of 1870. No distinction is drawn in Sec- 
tion 68 between the debts of the Ward and those of his ancestor. 
“It certainly was not intended that the rights of third persons 
- should be. injuriously affected by any powers of sale givén to 
the Court of Wards, or that debts not legitimately chargeable 
in respect of the property should be satisfied by sale of the 
‘whole or part of-the estate to their prejudice.. But except in 
the case of persons having a limited estate, I do not see how 
the claims of reversioners would arise. In the case put of a 
lunatic man (being a sole proprietor), if he had alienated the 
estate during sanity, for an alleged debt not really due, the heir 
in reversion could enforce no claim, and similarly if the Court 
of Wards had done so during the insanity of such a Ward. 

The Court of Wards acting on behalf of a sole and absolute 
proprietor (other than one excepted by Section 2 of the Act), 
is bound before paying debts due either by the Ward or his 
ancestor, to satisfy itself that they are just debts which are a 
legitimate charge on the estate. In the great majority of cases, 

e there will be no mistake. But suppose that the Court of Wards 
c—ő o 
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makes a mistake, and sells a portion of the property of such a 
Ward, for a debt not really due or chargeable. I am of opinion 
that in such case the reversionary heirs would.be bound by such 
alienation in the same manner asif it had been made by the 
proprietor himself. In the case of disqualified properties having 
a limited estate, I do not think the result. would be different, 
The Act appears to me to hnve intended that the Court of 


_ Wards should ascertain the debt to be a just one due in respect 


of the Ward’s property to the best of its ability, and having 
done so, should satisfy 1t out of the estate by a sale or mortgage. 
If the Court of Wards, in doing so, made a mistake, I still 
think a bond fide purchaser would be protected under the rule 
in 6 Moore’s E. I. Appeal Cases, 393, though it is unfortunate 
that the Act should have been so worded as to leave any 
room for doubt. 

But in the case of joint proprietors, as to the share of one or 
more of whom the Court of Wards is in possession under the 
terms of the 3rd Section: of the Act, whether the estate is 
subject to the Bengal or the Mitakshara school of law, questions 
of much difficulty would arise if the joint debts were not admit- 
ted by the co-proprietors. In that case the proper course would , 
be to proceed to a partition, for which the latter part of the 
section, indeed, provides. This would enable the Court of 
Wards afterwards to sell the share of a proprietor “| (when 
allotted) for his own private debts. 


(Sd.) J. Granam. 
15th September 1871. 


No. 2. 


Tue following should be substituted for para. 37 of the In- 
structions for the administration of Act X of 1870— 

« When lands are taken up-for a road, or any other purpose 
that necessitates the consecutive acquisition of several plots of 
land, monthly bills accompanied by the awards, Appendix H., of 
the amounts charged in them, should be submitted after the 
lapse of six mouths from the pu pueston of the declaration, until 


_ the work is completed.” 


, & 
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A, Monky, ESQ., C.B. 
1871 


Rey. Cra, 

° No. 3. 

THE following words should be inserted in Column 3, Section 
VI, p. 210 of the Board’s Rules, in the 8th line, after the word 
“respectively” : 

“When the aed paper sọ inseribed does not contain 360 
“ words, as allowed by the Court Fees Act VII of 1870, Art. 9, 
“ Schedule I, a piece of plain paper, to be supplied by the . 
“ applicant, may, if required, be added to it.” 


No. 4. 


Score out the words “ six pie per day” to the end of Clause 3, 
Section VII, Chapter V, p. 60, Board’s Rules, and substitute the 
following :— 

“one anna per day per quarter cask, and one anna six pie 
** per hogshead, remaining in the godown after the fourth day.” 
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5 
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fe : Ea 
- V. H: SonaLron, Esa. 


ERRATUM. 


Ix Circular Order No. l of October 1871, page 74, line 5, ‘for 


“-properties” read “f proprietors.” 


= 


r: - 
` 


; No. Le 


Iw accordance with an opinion which has recently been given . 


by the Advocate General, the Board direct that, whenever it 
may be deemed necessary to sell Government securities, the pro- 
perty of an estate under the-charge of the Court of Wards, for 
the purpose of liquidating debta-incurred by the Ward’s ances- 
tors, a certificate of administration under Act XX VII of 1860 
shall be taken out by the Court of Wards, the necessary 
expenses being debited to the funds of the estates. 


No. 2. - í 

CIRCULAR Order'No. 18 of April 1871 is hereby viie, 
and the following is substituted for it— 

Clause 4, Section IX, page 283 of the Board’s Rules. Expunge 
from ‘‘ such proprietor” in the 2nd line to the end of the clause, 
and “substitute— such. settlement is, under recent orders of 
« Government, to be, in all cases, temporary. Whenever 
“ settlement is not made with the owner of the proprietary 
“right, he shall be entitled to malikana.” 


No. 3. 


DIısTRIOT Officers are informed that, in future, in filling in 
column 4 (object of call) of Return No. XX, they should make 


“an entry shewing the law, for the infraction of which the fines 


- 
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have been imposed. This could be briefly given in one word, 
such as “ Survey,” “ Butwarrah,” “ Settlement,” &. 


at No. 4, - > 
After the words “ atèa qs SINTE eifarqe.”? in the 9th 
line from the top of page 298 of the Board’s Rules, and after the 
same words in the 6th line from the top of page 463 of the trans- 
lation thereof by Bani Madhab Dey and Co., in the form. of 
“\Kubuliat, No. 17, insert the following clause— 


ore watt wagta afafa fodi am saraa e -eaa qifa 


are SEIA HTS Bory cl CSI PE JE SAFA AIT: 


wifes efaata wi Stay Stat Afaa arifeface mifer 
fat | 


ae 
é 


In the same form in Oordu, insert the following clause after 
the words Kil aao Gee £L is! gihe in the 13th line from 
the top of page 299 of the Board’s Rules— 


\ fa elle Fey dely ee a eye ale L ibe She. 
Vand pho S55 Jalas L tds Lato pa dees! olik 


Sins Ao ge pd) alu slag Slay 


A. Mowry, ESQ., o.B. 


No. 6: 


Tan following Rules are laid down for the preservation and 
destruction of Income Tax Records :— 
(1) All Registers under the Act 
(2) Correspondence files and Registers of letters received 
and sent 
are -to be preserved. 
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1871 (1) Reports 
Rey, Cin, (2) Periodical Returns ` 


(3) All papers included in successful or unsuccessful objec- 
tion and appeal cases “ ordered to be preserved by the Col- 
lector,” as follows:. 


Objection and appeal petitions 

Lists of documents 

Letters- connected with such cases 

Depositions of witnesses in ditto 

Final orders and judgments in ditto 

. Powers of attorney in objection and appeal cases - 
7. Other papers 

are to be preserved for two years, 


pe he 


P pr 


+ 


(1) All papers in successful or unsuccessful objection and 
‘appeal ‘cases “ unless specially ordered to be — by the - 
Collector” 

(2) Letters of mere form, such as reminders, &c. 

(3) Notices 

(4) Returns by serving officers, and other returns 

(5) Receipts q 

(6) Miscellaneous papers.and cases, together with any pro- ` 
ceedings relating thereto ) 

are to be destroyed at once. 


r 


ł 
+ 


These Rules apply to records’ of any Income Tax Act, the 
operations under which are concluded. f 


No. 6. 


Ir has been ruled by the Government of Bengal, in the Judicial 
Department, that whenever a suit, involving important principlés. 
or any question of permanent importance to Government, in con- 
nection with the judicial proceedings of a Magistrate, is insti- 
tuted in any surbordinate Civil Court, application should be 
made to the District Judge to transfer the case to his own file. 
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By a clerical error, Return No. XVIII (progress in taking 


- lands for public purposes) has been entered in the list of Returns © 


attached to Circular Order No. 2 for Séptember 1871, as one to 
_be furnished by the District Officer to the Board only. The mark t 
prefixed to that Return (No. 4 in the list) should, therefore, be 
erased, 


b No. 8. 

Ir is notified for general information that the duty on Flat 
Gunja has been authorized to be raised from Rs. 2 (two rupees) 
to Rs. 2-8 (two rupees and eight annas) per seer. The higher 
rate will be charged from the Ist of April next. 

2. In consequence of this increase, the following alterations 

should be made in the Board’s Rules :— 

l. For the words - “single,” ‘one and-a-half rates, 

“ double,” respectively in the form of weekly statement in clause 6, 

page 76, Board’s Rulés, read “ Flat Gunja at Rs. 2-8 per 

seer,” “ Round aunga; at Rs.. 3 per seer,” “Chur or Rora 

Gunja at Rs. 4 per seer.” 

Ñ a2. For the words “ single duty,” in line 3, clause 13, page 77, 

Board’s Rules, fead “duty at Re 2-8 per seer;” for “one 

aud-a-half rates of duty,” in line 4 of the same clause, read 

. “duty at Rs. 3 per-seer;” and for “double duty,” in lines 5 
and 6, read “duty at Rs, 4 per seer.” 
© 8. For the words “double duty,” in line 6, clause 18, page 78, 
Board’s Rules, read “ duty at Re. 4 per seer.” 

4. For the words “one and-a-half rates of duty,” in line 3, 

meus 29, page 80, Board’s Rules, read “duty at Rs. 3 per 

. seer;” and for ‘ double duty,” i in line 5 of that clause, read “ duty 
at Rs. 4 per seer.” 

5. For the words “single,” “one and-a-half rates,” and 
“‘ double,” in the several columns of Form 36, page 104, Board’s 
Rules, read respectively “at Rs. 2-8 per seer,” “at Rs. 3 
per seer,” and “at Rs. 4 per seer.” 


” and 
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- 
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1 


SEVERAL cases of stamp defalcation having occurred lately, the | 


attention of Commissioners is specially drawn to the necessity for 
enjoining upon District Officers a strict supervision of their Trea- 
suries in this department. It is further directed that Commis- f 
sioners themselves will,.in their inspectional visits, pay particular | 
attention to the state of the stamp accounts. 


caii 


o 
No. 10. . | 


WITH a view to prevent the ravages of the white ants in. 
record rooms and treasuries, District Officers should have a little 


a . ~ . e « i I 
‘kerosine oil poured every fortnight into the openings between | 


floor and wall from which the white ants come. Two or three tins | 
(1 rupee eacli) of carbolic acid disinfectant powder should also | 
be bought from Messre. Smith and Stanistreet, druggists, Cal- 
cutta, of which a little should be put round the legs of all the | 
BIDEANE, and occasionally renewed. | 


P 


i 
| 
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